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EDITORIAL

Apna Judge

peaking at a farewell function for P.N. Bhagwati,

Sushma Swaraj said that the ordinary person: per-
ceived him as “Apna Judge”. The metaphor sums up
neatly both his accessibility and the extent of his identi-
fication with the problems of the people of the country. It
is a measure of his success that he was able to change the
perception of the judge from the usual “My Lord” to
“Apna Judge”. Through his work, he made the institu-
tion of the Supreme Court a little more relevant to the
needs of the people.

It is interesting to note that Chief Justice R.S. Pathak has
said that public interest litigation is here to stay. On him
will fall the task of consolidating the gains of the last ten
years. '

Speaking at the Silver Jubilee function of the Bar Council
of India, Chief Justice R.S. Pathak said that in his opin-
ion the judiciary was not “on the verge of collapse” but in
an “acute crisis”. If this is not to be an exercise in seman-
tics, the Chief Justice will have to spell out what mea-
sures he proposes to take to bring the system back to a
functional state.

The ordinary remedy of filing a suit to vindicate a claim
has become almost dysfunctional. To an extent public
interest litigation reflécts the failure of the system at the
grass roots level. Litigants are driven to a point of mad-
ness waiting for justice.

Many regret the day they took the decision to go to court.
Even those who wish to get out of court, cannot, having
~ got into the clutches of lawyers, on whom they become
totally dependent. In this crucial area of delays, the Chief
Justice will be expected to play a leadership role.

Nobody is willing to buy the excuse any more that the
delays-are entirely due to shortage of judges. The practice
and procedure of the courts, the lethargy of judges, the
indifference of lawyers, all play a major contributory
role. Chief Justice P.N. Bhagwad at least could say that
his tenure was too short to be able to introduce major
structural changes. Chief Justice R.S. Pathak, however,
with a full three years ahead of him, at least will not have
that excuse.

The least that will be expected of him is a well worked
out system of priorities for court time. It seems unjust
and unfair to make all litigants wait in the queue for a
hearing as all are not equally situated. Luxury litigation
and survival litigation stand in different classes and re-
quire different treatment. Employment disputes, life and
liberty claims, women and children, all require priority
over customs, excise and tax. The situation today in most
high courts is that a suit is heard during the lifetime of a
litigant only if it is ‘expedited’ by the Supreme Court.
Often the only purpose of filing an appeal in the Supreme
Court is 1o get a suit ‘expedited’. The Chief Justice will
have to take some hard decisions in working out a cure
for this ‘acute crisis’. /
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) LETTERS

Construction Labour Bill

aving been associated with the
ANational Campaign Committee
on Central Legislation on Construction
Labour, I would like to share my ex-
perience with readers about the Tri-
partite Boards for the Unprotected
Labour in the Cloth Markets (includ-
ing cart pullers and loaders) and about
thé State Contract Labour Board.

1. In case of unorganised or unpro-
tected labour, the concept of a ‘tripar-
tite’ Board does not work very easily,
because :

(a) the labour representatives on the
Board are too weak to assert them-
selves as they are usually governed by a
gang system; -

(b) the representatives of labour
appointed by the Government, most
often, happen to be the labour contrac-
tors or sub-contractors or gang leaders
themselves, who control the labour
and always side with the employers;
(c) the employers hardly speak but use
these contractos as their own mouth-
piece in the Board meetings, who
speak in the name of the unprotected
labour;

(d) thus, the employers’ side in the
Board becomes doubly strong;

(e) where the labour is not well orga-
nised, it is very difficult for the Gov-
ernment to identify genuine repre-
sentatives from the actual labourers
who can put their case strongly before
of the employers’ representatives dur-

"ing the Board meetings;

(f) such labour representatives are
afraid to attend meetings lest they lose
their jobs and, therefore, tend to re-

. ain absent during the meetings;

However, I am not opposing the tri-
partite concept in such cases. I would
suggest that the government repre-
sentative who is usually in the chair,
must be given special responsibility to
take care for the interests of the work-
ers.

2. In the proposed Bill, special men-
tion of women should be included
since 50% of the workers are women
and special provisions for them are
Necessary.

3. Provision for mobile creches is
also very necessary and must be in-
cluded.

4. Moreover, the migrant workers
must be given mobile ration cards so
they can be used all over the country.

However, after having taken an over-

. all view, I say that this bill is. worth

supporting.

Ela Bhatt

General Secretary,
SEWA,

Sewa Reception Centre,
Opp. Victoria Garden,
Ahmedabad 380 017

Progressive Judges Needed

have been reading The Lawyers
with great interest as it provides
news and views on issues which con-
cerns us advocates. I am happy that
The Lawyers is not content with the
principles recognised by the Supreme
Court in the Pavement Dwellers case
but is campaigning for a review.

It is time that we advocates realised our
obligation towards our countrymen.

Recently, on 22nd and 23rd Novem-

ber, 1986, the Central India Law In-
stiute held a Seminar in Jabalpur on
“Law, life and liberty.” Justice Gulab
Gupta who is the Executive Chairman
of the Instirute wanted everyone con-
nected with the functioning of the
judiciary to realise the turn the profes-
sion must take. Justice S.N. Awasthi
presented the main paper on access to
justice. These papers reflect the aware-
ness of certain progressive judges in
public interest litigation, which pro-
vides hope for India’s under privileged
masses.

Narindrapal Singh Ruprah,
Advocate,

Bar Council Chamber No.15,

High Court Chambers,
Fabalpur 7

Section 193 1. P. C.

Proceedings under Section 193 IPC
cannot be initiated by a private party
without the sanction of the court.
Bur the law requires .the private
party to 1nitiate proceedings.
However, what happens when the
Magistrates of the courts are impli-
cated in such cases. Common sense
tells us that the Magistrates will never
initiate proceedings in such marters.
They will always try to cover the cul-

~ prits by hook or crook by holding that

‘it is a civil wrong’ and so on.
If the the judges themselves are reluc-
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tant to maintain the honour, dignity of
the court, how can individuals be ex-
pected to respect the honour, dignity
of such presiding officers?

P. S. Joshi, -

1245, Kholgalli,

Dhulia.

Obscene Hoardings
FROM

THE LAVIVE

-

of ™
Obscenity

he Indecent Representation of

Women (Prohibition) Bill 1986,
prohibits the indecent representation
of women. However the crude sensual-
ity exuded by-and hoardings all over
India would easily shame the “come
-hither” advertisements in red-light
areas in London’s Soho, Paris’s Pigalle
and New York’s Forty-Second Street.

The worst hoarding which I have seen
in India is not in any red light area -
but is at the Boat Jetty at Kumarakan
in Kottayam District, Kerala.. This
highly objectionable hoarding depicts a
three-year old girl, completely naked,
covering her highlighted pubis with
both hands while a gleeful look adorns

. her face. This is nothing but child por-
nography ! Variations of this disgust-
ing theme are found on tempos and
lorry boards advertising nothing but
comtempt for the body and dignity of
the girl child and the frustrations of
our sick society. :

The public sees, but does not care.
Knows, but refuses to think. Only
time will tell whether this Bill will put’
an end to such perversity.

Mary Roy

Principal

Corpus Christi High School
Kortayam -686010.
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The Transfer Of Power

]

A new Chief Fustice alwaysh has to contend with the legacy of his predecessor. Particularly so, if the
predecessor happens to be Chief Fustice Bhagwati. Indira Jaising discusses’the context of Fustice
Pathak assuming the Chief Fusticeship and prospects for the Court.

Justice Pathak assuming power

With the new year comes a transfer
of power from former Chief Jus-
tice P.N.Bhagwat to Chief Justice
R.S.Pathak. This is perhaps a perso-
nalised way of describing the change
over, but a necessary way to focus on
the tremendously important role play-
ed by the Chief Justice, in setting the
tone and values of the national judici-
ary. :

Smooth and Silent Transition.

It-a was smooth transition, the choice
fell on the seniormost. Judging from
the sound and fury, the prolonged
strikes that have taken place over the
appointment of High Court judges this
last year, Justice Pathak’s entry on
centre stage was almost a non-event -
no debate, no media coverage, no con-
troversy, only the usual round of din-
ners, congratulations and farewells.

The silence over the appointment can
be accounted for by the fact that the
most non-controversial method of

4

appointment was used - seniority. The
Bar in India, a powerful lobby, vocal
beyond its numbers, takes it as an arti-
cle of faith that appointments to the
highest court must be made strictly in
order of seniority, regardless of policy
considerations, regardless of the perso-
nal,political and social background of
the prospective appointees. Even to
suggest that decision makers make a
study of the ideology of judges based
on judgements delivered is considered
heresy - inviting allegations of “politic-
al interference” with the “independ-
ence of the judiciary.”

The contrast with the recent appoint-
ment of Justice Rhenquist as Chief
Justice of the Supreme Court of the
U.S.A. could not be more evident.He
was not the seniormost. More impor-
tantly, his background was subjected
to public scrutiny before confirmation.
Not wanting any allegations of in-
tereference, the Government opted for
the path of least resistance.

The decision has been welcomed by
most people who are concerned with
law and justice. Justice Pathak has
been described at various times as “the
Gentleman Judge” and “a Judges’
Judge.” Everyone agrees that he is
courteous and civilised with his
brother judges and with lawyers
appearing in his cpurt. Everyone ex-
pects a period of “relative calm” dur-
ing his regime.

But relative to what one might ask?
The obvious reference is to Chief Jus-
tice P.N. Bhagwati’s tenure, described
by some as “rurbulent”. The outgoing
Chief Justice himself, when asked
what he felt about his own experience
on the Bench described it as “exciting
and exhilarating.” Developing a hu-
man rights jurisprudence during the
70’s and 80’s was a grand adventure
and if his tenure was turbulent, it was
in part a reflection of the turbulent
times the naton has been passing
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through. Government lawlessness, the
total breakdown of administrative re-

medies made it necessary to turn to the

courtas a lastresort for relief. Once ac-
cess to victims of undeserved want was
assured, social action litigation became
an indelible part of the profile of th
Supreme Court. 5

Not surprisingly, Justice P.N. Bhag-
wati himself, when asked which of his
judgements he considered most signifi-
cant, said it was Maneka Gandhi’s case.
It was this judgement that knit
together Article 14, 19 and 21 into a

“golden triangle” enabling the court to

question the reasonableness of state ac-
tion. The scope of judicial review was

vastly expanded enhancing the policy .-

Cad

making role of the court. A conscious ~

use of judicial power to tilt the balance
of social forces was now possible. Jus-
tice Bhagwati himself did not hesitate
to use that power based on this under-
standing of the need for social change
through law.

Administrative Role:

While the jurisprudencial gains of the -

court are well known, it is necessary to
focus on the administrative role of the
Chief Justice of India, for court and
case-work management or the lack of it
can determine the outcome of a case.
Though Justice Bhagwati’s tenure as
Chief Justice was too short to expect

- major changes, it is necessary to focus

on some of the policy decisions taken.

. Firstly, there was a noticeable policy in

the matter of assignment of work.
Cases were being assigned subject-wise

to special benches. The assignment of -

work in this manner, if continued for a
length of time, will allow uniformity of
approach on different subjects.

The length of oral argm:rients was res- -

tricted to five hours for each side, with
discretion to extend the time limit up
to ten hours. In important cases, writ-
ten arguments were directed to be filed

o e

¥

T




Jr N

¥

e e VDT T T T

B

2

b

7
X

5-‘\,_ T

e

COVER STORY

well before the commencement of
arguments. This practice helped save

-judicial time.

The system of a ‘pass over’, a particu-
larly Indian phenomenon which was
meant to accommodate busy senior
counsel was abolished. Every lawyer
had to be present in court when the
case was called out. The change pro-
duced the desired result. Cases were
dealt with on the assigned date and
time instead of being adjourned.’

The Chief Justice sat after court hours
to hear applications for listing urgent
matters,Anyone familiar with the func-
tioning of the Supreme Court would
know that this work would take any-
thing upto an hour of court time.

Law clerks

“" The system of employing law clerks for

the judges, was introduced. The Chief

7 Justice himself had two law clerks -
" one in the rank of Deputy Registrar,

Moolchand Sharma, a lecturer, re-

- :ruited from the Delhi Law Faculty,

and another in the rank of Assistant

. Registrar, Amita Tandon a student
_from the Delhi Law Faculty. When-

asked about the usefulness of the sys-

- tem, Justice Bhagwati said it helped a

lot, given the heavy work load, to have
competent research assistants. Though
only two appointments were made and
both were working with the Chief Jus-
tice, a research cell has been created
consisting of one post of Deputy Reg-

- istrar (Research) and three Assistant
“ Registrars (Research) who would assist
: any judge, if so required by the judge.

The posts remain vacant and have not
been filled up as yet, nor have the qual-
ifications for the post been prescribed
so far. According to present reports,
the other judges of the Supreme Court
have not yet expressed a desire to take
the assistance of research clerks. Ir,
therefore, remains to be seen what will
happen to this recently introduced
change.

In addition to doing research, their
functions could include fact finding
commission, pursuant to orders of the

court in Social Action Litigation. Such

commissions have been appointed so
far’ by nominating social scientists,
lawyers or District Magistrates 1o

" make local enquiries. The practice
* could now be formalised through the

office of the Supreme Court. They

could also be assigned the ,task of
monitoring the implementation and
execution of orders of the court.

P.IL. Cell

A special Public Interest Litigation
Cell was created whose function it was
to provide direct assistance to those
wishing to approach the court in public
interest litigation. Letters received by
the Chief Justice or any other Judge of
the court were sent to this cell. Where
the letter complained of violation of
fundamental rights, or was addressed
by a person in custody, or was written
on behalf of women or children or
socially and economically disadvan-
taged persons, it was to be placed be-
fore the Chief Justice for being

assigned to a Bench for orders. If the

letter related to an individual grie-
vance, it was sent to the Supreme
Couirt Legal Aid Committee of which
Justice Venkatramiah is President, set
up by the Committee for Implementa-
tion of Legal Aid. If the letter origin-
ated from a State and complained of
violation of a legal right, it would be
sent to the State Legal Aid Board for
necessary action at the High Court
level.

Case management

Case management was proposed to be
handled by computerization. A feasi-
bility study was commissioned and is
ready which has proposed a plan for
case flow management. This would en-
able the Supreme Court to find out
how many cases are pending on what
issues and for how long. All orders pas-
sed by any Bench of the Court could
also be made immediately available in
the central computer system. The
committee proposed a main-frame
computer for the Supreme Court with
terminals in all High Courts. Though
the initial phase of cémputerization
was to be confined to case flow man-
agement, it could be extended to pro-
viding an updated legal information
service throughout the country. The
Committees’proposals are awaiting
acceptance by the Government.

All India Judicial Service.
Another proposal made to the Central

Government is the setting up of an -

academy for Judicial Officers. The

" blue print submitted in July 1986 has
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P.N.Bhagwati: the final exit

been sent to the Law Commission for
its comments.

Yet another proposal made by the out-
going Chief Justice awaiting clearance
with the Government is the creation of
an All India Judicial Service. Accord-
ing to reports, the proposal is likely to

“be accepted. It is believed that the

acceptance of this proposal will help
improve conditions of service of the

subordinate judiciary and ensure
appointment of better equipped
judges. /°

- Appointment of Judges

Justice Bhagwati, during his tenure as
Chief Justice, made only five appoint-
ments to the Supreme Court, G.L.
Oza, K.N. Singh, M.M. Durt, B.C.
Ray and S. Nartrajan. Out of the old
sanctioned strength of 18 judges, three
appointments were not made for more
than six months. Another three Judges
were locked up in various enquiry
commissions, resulting in severe deple-
tion of judicial resources. Moreover it
is no secret that not less than 5 recom-
mendations for appointment to the
Supreme Court made by Justice Bhag-
wati were pending clearance with the
Executive viz. P.D. Desai, Sandhan-

‘walia, M.L. Kania, P.B. Sawant and

Jaganath Shetty. The Law Ministry sat_
on the recommendations and com-
municated neither its acceptance nor
rejection of the recommendations.

The New Chief Justice

It is in this context that the tasks of the
new Chief Justice have to be seen.

]gstice R.S. Pathak became a Judge of

&
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the Allahabad High Court at the age of

;38 with a reputation for being a suc-
cessful tax lawyer. He was appointed
to the Supreme Court in March, 1978,
well after the traumatic' emergency
period. The Maneka Gandhi decision
had already been delivered in January,
1978, and in a sense the shape of things
to come had already been set. During
his first year in the Supreme Court,
Justice Pathak seems to have partici-
pated mainly in tax judgements.

From 1979 onwards, he was a party to
several judgements which raised ques-
dons of national and public import-
ance. In 1979, he participated with
Justice V.R. Krishna Iyer and Justice
V.D. Tulzapurkar in Bai Tahira’s case
(AIR 1979 SC p 362) which decided
that a Muslim woman could claim
maintenance under Section 125 of the
Criminal Procedure code, a judgement
which acquires great importance today
after the Shah Bano’s controversy and
in view of the fact that the Muslim
Womens’ (Protection of Rights on Di-
vorce) Act 1986 is now under challenge
and will almost certainly come up for
decision during his tenure.

In 1979, he participated in several
judgements which raised questions of
interpretation of Article 14, 19 and 21.
In Hussainara Khatoon (AIR 1979 SC
1360) he wrote a separate but concur-
ring  judgement  with  Justice

Chief Justice Pathak with his wife

P.N.Bhagwati and Justice A.D.
Koshal and held that incarceration for
long periods without trial was uncon-
stitutional. In many of the cases where
Justice Pathak agreed with Justice
V.R. Krishna Iyer and Justice P.N.
Bhagwati, he has written separate
judgements, taking care to peint out
that he differs with their reasoning. He
was a party to the judgement in Ramana
Dayaram Shetty vls International Airport
Authority (AIR 1979 SC 1628), a judge-
ment which controlled the grant of
licences by the states.

In 1981, he participated with Justice
V.R. Krishna Iyer in the Azad Rick-
shaw Pullers Union V/s State of Punjab
(AIR 1981 SC 19) a case unusual by
any standards, as a funding scheme
was worked out by the Court to enable
rickshaw pullers to become owners of
their rickshaws. The Court held that
the ban against non-owners being
given licences would be meaningless
unless it was coupled with a supportive
scheme enabling those likely to be
thrown out of employment to purchase
rickshaws through bank loans.

Chief Justice Pathak’s attitude to hold-
ing the public sector amenable to Art-
cle 226 and Artcle 32 jurisdiction
seems conservative. In Som Prakash V/
s Union of India (AIR 1981 SC 212) in
deciding whether Burmah Shell Cor-
poration was ‘State’ within the mean-
ing of Article'12, he said: “I must con-
fess that I have some hesitation in
accepting the proposition that Bharat
Petroleum Corporation Ltd. is a ‘State’
within the meaning of Article 12 of the
Constitution. But in view of the direc-
tion taken by the law in this court since
Ramana Dayaram Shetty Vs Interna-
tional Airport Authority, 1 find I must
lean in favour of that conclusion.” If °
this is any indication, then it is quite
likely he would not be in favour of
holding enterprises in the private sec-
tor amenable to proceedings under
Article 32, a question expressly left
open by Chief Justice P.N. Bhagwat
in the Sriram Mills case.

In A.B.S.K. Sangh Vs Union of India
(AIR 1981 SC 298) he had occasion to
deal with the politically sensitive issue —
of reservations in employment. Having
written a separate judgement, his dif-
ference in approach to the problem is
quite clear as compared to Justice
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V.R.Krishna Iyer. He says: “An ex-
cess of reserved quotas would convert
the State service into a collective mem-
bership predominently of the back-
ward classes.” He emphasised that the
paramount need was to “maintain effi-
ciency of the administration.” Justice
Krishna Iyer on the other hand empha-
sised that going by the actual figures of
SC and ST candidates employed, it
was clear that extending the carry for-
ward rule to three years was not going
to confer a monopoly upon SC and ST
candidates and deprive others of their
opportunity. Both agreed that in any
given year, the selection of SC and ST
candidates should not be considerably
in excess of 50%.

In Sanjit Roy VIs State of Rajasthan
(AIR 1983 SC 328) he agreed with Jus-
tice P.N. Bhagwati’s conclusion that
famine relief workers cannot be ex-
empted from paying minimum wages
but again took care to write a separate
judgement. While Justice Bhagwati
held following the ASTAD judgement
that non payment of minimum wages
violated Article 23 and amounted to
forced labour, Justice Pathak preferred
to make no comments on Article 23
and decided instead that Article 14 was
violated.

Justce R.S. Pathak participated in one
of the most important public interestj
cases in 1984, Bandhua Mukti Morcha
Vis Union of India (AIR 1984 SC 802)
but once again preferred to write a
separate judgement. It was in this
judgement thart the scope of Article 32
was spelt out and the foundation laid
for appointing commissions in cases
where violaton of fundamental rights
was alleged. Justice Pathak, while
agreeing with Justice Bhagwad, felt it
necessary to strike a note of “caution.”
It will perhaps be this judgement of his
which will require further explanation
in future public interest litigation.
Given Justice Bhagwati’s firm commit-
ment to social action litigation, fears
have been expressed that this era in the
courts history is coming to a close.
Speaking at the Silver Jubilee function
of Bar Council of India, Chief Justice
Pathak referred to his Bandhua Mukd
Morcha judgement to explain that
public interest litigation was here to
stay, but that it required ‘disciplining’.
Unfortunately, he did not care to point

continued on page 8
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The Supreme Court Line-up

Asthel yer-Bhagwati era draws to a close, the complexion of the Supreme Court has also changed. For our readers
we do individual profiles of the judges of the Supreme Court.

Pathak, Raghunadan Swaru
M.A. TL.B. =

Born on 25th November, 1924. Educated

., at St. Joseph’s High School, Allahabad;

Ewing Christan College, Allahabad;
Allahabad University. Enrolled Advocate
of the Allahabad High Court on 8th
November, 1948. Pracrised at Allahabad
in Constitutional Law, Income-tax, Sales
Tax and other Taxadon Laws; Civil
Law, Company Law and Industrial Dis-
putes cases. Appointed Additonal Judge
of the Allahabad High Court for a period
of two years from lst October, 1962.
Appointed Permanent Judge of that
High Court on 27-6-1963. Appointed
Chief Justice of the Himachal Pradesh
High Court on 18th March, 1972.
Appointed Judge of Supreme Court on
20-2-1978. Appointed Chief Justice of
the Supreme Court on 21-12-1986. Due
o retire on 25-11-1989.

Reddy, Ontethupali Chinnappa,
M.A.B.L.

Born on 25th September, 1922. Edu-
cated at London Mission High School,
QOoty, Loyola College, Madras, Law Col-
lege, Madras. Enrolled Advocate of the
High Court of Madras on 21st August,
1944, Did Civil and Criminal work at
Hyderabad. Appointed Additional Judge
of the High Court of Andhra Pradesh
with effect from 21st August, 1967 and
Permanent Judge on 27-11-1967. Trans-
ferred from Andhra Pradesh High Court
to the Punjab and Haryana High Court
on 28-6-1976. Retransferred to the
Andhra Pradesh High Court on 9-9-
1977. Appointed Judge of Supreme
Court on 17-7-78. Due to retire on 25-9-
87.

Sen, Ananda Prakash, B.Sc. LL.B.

Born on 20th September, 1923. Edu-
cated at Dinanath School, Hislop Col-

_legiate High School, Science College and

Law College, Nagpur. Enrolled Advo-
cate of the Nagpur High Court in 1947.
Shifted his practice to the Madhya
Pradesh High Court at Jabalpur from 1st
November, 1956. Had been practising in
Civil, Criminal, Revenue, Constitutional
and Taxation matters. Served as
Advocate-General of the Madhya
Pradesh High Court with effect from 7th

November, 1967. Appointed Permanent
Judge on 29-7-1968. Transferred to the
Rajasthan High Court on 20th June,
1976. Appointed Chief Justice of the
Madhya Pradesh High Court on 28-2-
1978. Appointed Judge of Supreme
Court on 17-7-1978. Due to retire on 20-
9-1988.

Venkataramiah, Engalaguppe
Seetharamiah, B.A. LL.B.

Born on 18-12-1924. Educated at D.
Banumajah’s High School, Mysore; In-
termediate College, Mysore, Maharaja’s
College, Mysore; Law College, Poona
and Raja Lakhamangouda Law College,
Belgaum. Enrolled Pleader in Bangalore
Division on 2-6-1946 and on 5-1-1948 as
Advocate in the High Court of Mysore at
Bangalore. Practised on both Original
and Appellate side in Civil, and Criminal
Courts and in High Court of Karnataka
at Bangalore. Special Government Plead-
er, Government of Mysore from 2-6-1966
to 4-6-1969. Advocate Government of
Mysore from 2-6-1966 to 4-3-1970 and
Advocate General, Mysore from 5-3-70
to 25-6-70. Appointed Permanent Judge
on 20-11-1970. Appointed Permanent
Judge on 20-11-1970. Appointed Judge
of Supreme Court on 8-3-1979. Due to
retite on 18-12-1989.

Mukharji, Sabyasachi,
(Hons.) Bar-at-Law

Born on 1st of June, 1927. Educated at
Mitra Institution (Bhowanipore), Calcut-
ta; Presidency College, Calcutta. The
Hon’ble Society of Middle Temple, Lon-
don. Enrolled as an Advocate of the Cal-
cutta High Court on 23-11- 1949. Did
Civil and Revenue cases at the Calcutta
High Court. Appointed as permanent
Judge of the Calcutta High Court on 31st
July, 1968. Appointed Acting Chief Jus-
tice of the Calcutta High Court on 1-3-
1983. Appointed Judge of the Supreme
Court on 15-3-1983. Due to retire on 1-6-
1992.

Thakkar, Manharlal Pranlal, LL.B.

Born 4th November, 1923. Educated at
National High School. Gvobingavak,
Burma B.E.T. High School, Rangoon
(Burma). Enrolled Advocate of Saurash-
tra High Court on 10-8-1948. Did Civil,
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B.A.

Criminal, Revenue, Income-Tax, Indust-
rial Disputes Cases, Company Law peti-
tons, etc. before the Saurashtra High
Court at Rajkot (till 1956), in Bombay
High Court (till 1960) and in the Gujarat
High Court from 1960 to 23-1-1963.
Appointed Special Judge for Ahmedabad
from March, 1969. Appointed Addition-
al Judge Gujarat High Court on 2-7-
1969. Appointed Permanent Judge from
27-11-1973. Appointed Chief Justice of
the Gujarat High Court on 20-8-1981.
Appointed Judge of the Supreme Court
on 15-3-1983. Due to retire on- 4-11-
1988.

Misra, Ranganath, M.A. LL.M.

Born on 25th November, 1926. Educated
at Banpur High Court; P.M. Academy;
Ravanshaw College, Allahabad Universi-
ty. Enrolled Advocate of the Orissa High
Court on 18th September, 1950. Hand-
led all types of cases at Cuttack.
Appointed Judge of the Orissa High
Court on'4-7-1969. Apppointed Judge of
the Supreme Court on 15-3-1983. Due 1o
retire on 25-11-1991.

Khalid, Vazhakkulangarayil, B.Sc.
B:1:

Born 1st July, 1922. Educated at Muni-
cipal High School, Cannanore; Govern-
ment Brennen College, Tellicherry; Pres-
idency College, Madras and Law Col-
lege, Madras. Enrolled Advocate, Mad-
ras High Court and Tellicherry; Did Cri-
minal, Civil and Writ proceedings at
Ernakulam.  Appointed - Additional
Judge, Kerala High Court from 3-4-
1972, and Permanent Judge from 7-3-74.
Appointed Chief Justice, Jammu &
Kashmir on 24-8-83. Appointed Judge,
Supreme Court with effect from 25-6-84.
Due to retire on 1-7-87.

Singh, Kamal Narain, M.A. LL.B.

Born on 13-12-1926. Educated at

L.R.L.A. High School, Sirsa, Allaha-~

bad. Ewing Christian College Allahabad,
University of Allahabad. Enrolled Advo-
cate on 4th September, 1957 in the Alla-
habad High Court. Practised in Civil,
Constitutional and Taxation matters at
Allahabad. Appointed Junior Standing
Counsel for U.P. Government from 28-1-
1963, Senior Standing counsel for U.P.
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Government. from 26-4-67, Acting
Advocate General U.P. from 3-3-70 to 3-
5-70. Appointed Additional Judge, Alla-
habad High Court from 25th August,
1970. Appointed Permanent Judge from
25-8-1972. Appointed Judge of Supreme
Court on 10.3.1986. Due to retire on 13-
12-1991.

Dutt, Murari Mohan, B.Sc. LL.B.

Born on 30-10-24. Educated at I.R. Belli-
lios Institution, Howrah; Nara Singh
Dutt College, Howrah; St. Xavier’s Col-
lege, Calcutta; Vidyasagar College, Cal-
cutta; Ripon Law College, Calcurtta. En-
rolled in the Calcutta High Court on 29-
1-1952. Practised mainly in Civil and
occasionally in Criminal matters.
Appointed Additional Judge, Calcutia
High Court from 18-9-69. Appointed
Permanent Judge on 25-5-71. Appointed
judge of the Supreme Court on 10-3-86.
Due to retire on 30-10-1989.

Oza, Govardhanlal
M.A., B.Sc., LL.B.

Born on 12th December, 1924. Educated
at Madhav College, Ujjain; Holkar Col-
lege,Indore and Christian College, In-
dore. Enrolled Advocate, Madhya Bharat

Jamnalal,

High Court on 11th February,1949 at In--

dore. Conducted Civil, Criminal, Const-
tutional and Labour cases. Part-time
Lecturer in Law, Government Arts and
Commerce College, Indore. Appointed
Addidonal Judge, Madhya Pradesh High
Court from 29-7-68, and Permanent
Judge from 19-12-70. Appointed Judge
of the Supreme Court 29-10-1985. Due
to retire on 12-12-1989.

Nataranjan, Sivasankar

Born on 29th October, 1923. Educated at
Municipal High School, Salem; Muni-
cipal College, Salem; Loyala College,
Madras and Law College Madras. Enrol-
led as an Advocate of the Madras High
Court on 4-8-1947. Practised in Civil,
Criminal and Taxation cases and also
concerning Industrial and Labour Laws.
Appointed District and Sessions Judge
(Grade-II) on 2-9-1965 and District and
Sessions Judge (Grade-I) on 18-12-1971.
Appointed Additional Judge, Madras
High Court from 15-2-1973. Appointed
™ Permanent Judge from 27-2-74.
:Appointed Judge of the Supreme Court
on 10-3-1986. Due to retre on 29-10-
1989. '

Chief Justice Pathak
at the recent Bar Council meet

out what this meant and so, further
clarification will have to await further
litigation.

The Agenda for the Court

It seems obvious that politically sensi-
tive issues of national importance will
come up for decision in the near fu-
ture. The National Anthem case,
together with its aftermath, a contempt
petition filed against Mohammed
Yunus who said that those who de-
cided the case were neither judges nor
Indians, the challenge to the Muslim
Womens (Protection of Divorce) Act,
1986, are in this category. Obviously
policy considerations will determine
their outcome.

A shocking fact about the Supreme
Court is that there exist no published
and known practice directions. In-
formation is hard to come by. Litigants
are left at the mercy of a few advocates
on record who have access to informa-
tion through informal channels. A
publication on Procedure and Practice
explaining the administrative set up of
the court is long over due.

Appointments of Judges

A Chief Justice is judged as much by
the judgedments he delivers as by the
quality of appointments he makes to
the court. The old sanctioned strength
being 18, there are already five vacan-
cies. Chief Justice Pathak will have to
fill up at least these vacancies im-
mediately., According to some source,
Justice Pathak is reported to have said
that recommendations already made
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by the outgoing Chief Justice will be

endorsed by him. Given the secrecy

surrounding the process of appoint-
ments, there is no way of confirming
this. There will be six vacancies during
Chief Justice Pathak’s tenure. Justice
V.Khalid will retire on 1.7.87; Justice

O.C.Reddy on 25.9.87; Justice
AP.Sen on  20.9.88;  Justice
P.M.Thakkar on 4.11.88; Justice

S.Natrajan on 29.10.89 and Justice

M.M.Dutt on 30.10.89.

Law Minister’s role

Given that the sanctioned strength
having been increased to 25, the num-
ber of appointments to be made by him
is phenomenal. He can decisively de-
termine the character of the new Sup-
reme Court, well into the 21st Cen-
tury. While Chief Justice R.S.Pathak
has asserted the primacy of the recom-
mendation of the Chief Justice, there is
precious little he can do if the Govern-
ment refuses to accept his recom-
mendations, or just sits on them.

Law Minister, A.K.Sen and Minister
of State for Law and Justice,
H.R.Bharadwaj, have, in different
way, been far more powerful than the
Chief Justice of India in the matter of
appointments. H.R.Bharadwaj is
known to have exercised effective
vetos, and has been able to block
appointments, if not make them.

The two law ministers, between them,
have exploded the myth that the re-
comendations of the Chief Justice are
acc 1. But a time has come when
theFnvelvement of the Congress (I) in
the polities of the Bar and the Judici-
ary IS%.

eavy, that the danger of the
opinion of the Chief Justice becoming
redundant is only too real.

At the recentlyconcluded Silver Jubilee
Celebrations of the Bar Council of In-
dia,representatives of the ruling party
outnumbered all others. H.K.L.Bha-
gat, V.Sathe, A.K.Sen, H.R.Bharad-
waj, Ajit Panja, were all guests of hon
our and the Chief Justice of India, the
Chief Guest, was almost marginalsied
by what looked like a mini cabinet
committee meeting.

Only time will tell what the new Sup-
reme Court will look like. With
Mabharashtra totally unrepresented
Justice Chandurkar, presently Chief
Justce of the Madras High Court, has
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already made his claim to appoint-
ment. Speaking at a function recently
Margret Alva regreted that Chief Jus-
tice Bhagwati had not appointed a
woman to the Supreme Court. That is
perhaps an indication of things to
come.

That apart, the Chief Justice will also
have to pursue the administrative
changes initiated in the last one year,
awaiting implementation. He could
well turn out to be the man who radi-
cally reorients the administrative and
justice system in the highest court.

Apart from the more dramatic cases
with political overtones, and the pub-
licity over appointments of judges the
daily oppression of women and chil-
dren, the continued implication of
police misconduct,and the erosion of

the rights of the poor, will all claim a
fair share of court time. One of the
foremost expectations from the Sup-
reme Court will be a policy on priori-
ties in allocating court time. In a situa-
tion in which arrears have become
totally unmanagable and people seem
to have unlimited amounts of money to
litigate, the battle between the haves
and the have nots is sure to get shar-
per, making demands on the precious
little court time. It remains to be seen
who will get early hearing in the
court, those who have money enough
to protest against delays in the hearing
of princely fights over succession to
fortunes or those who live in daily bon-
dage and wage slavery. The failure of
the court in this crucial area will make
it irrelevant to the needs of most, ex-
cept the monied.

A.K.Sen: The last word in
appointments

ong before the dawn of civilisation, nature reigned supreme on earth. Then with passage of time,
came wonders of progress. With a view to lead a better life, man harnessed natural resources to
bring more comforts. And this was the beginning of industrialisation which utilised the earth’s
bounties for the welfare of mankind. Man’s instinct for self-preservation manifested in a world -wide drive
for the improvement of his environment. And so, science and technology were used to avoid harm to the

environment.

RCF JOINED THI
around 1its factory co

nd spent approximately Rs. 30 crores to create fresh environment in and
advancing forward to make tommorow even fresher and greener.

“ ENVIRONMENT FIRST AND EVERY-
THING ELSE NEXT” Duleep Singh ( Chairman and Managing Director )

RASHTRIYA AND CHEMICAL FERTILISERS |
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“Public Interest LJthatmn Has Come To Stay”

Chief Justice R. S. Pathank

hile Chief Justice R. S. Pathak has not granted many interviews, he delivered a valedictory address to the Bar
Council of India on 31st December 1986 where he expressed his views on many legal issues. For the benefit of
our readers, we give in verbatim the excerpts of the speech of the Chief Fustice. -

On Arrears

“The back-log of pending cases con-
tinues to increase in almost every court in
the country, and the staggering volume
of arrears has given rise in some quarters
to the bleakest despair. I do not sub-
scribe to the view that the judicial institu-
tion is in a state of collapse. To my mind,
it can be more accurately described as a
state of acute crisis. It is my profound
conviction that we can still pull back and,

-although the process of reinstating the

judicial institution 1o a satisfactory condi-
ton may take time, the pending arrears
of cases can be brought within manage-
able proportions.

The question has often been asked: What
is the soluton to this very difficult,
almost insurmountable problem? There
can be no single answer to that question.
It must not be forgotten that the adminis-
tration of justice is affected by several
different inputs, each one of which deter-
mines the quality of justice and the ex-
peditiousness with which it is adminis-
tered. Within the present context and the
limitation of time, I shall refer to two
aspects only which concern the role of
the legal profession and of the judiciary

and which by themselves can make an

effective dent into the problem. Of all the
reasons influencing the speed with which
the justice delivery system functions,
there is none more important than the
observance of discipline within the in-

. stitution. There is a discipline which

must be observed by the legal profession.
So also there is a discipline which must
be observed by the judge or judicial offic-
er. There is need for the lawyer to re-
mind himself of the old principle that no
case should be brought to court which is
not statable. Frivolous litigation consti-
tutes an abuse of the process of the court,
and it is a lamentable fact that a fairly
large proportion of cases clamouring for

“admission into the court are matters

which should never have been filed. The
lawyer should be conscious that he is pri-
marily an officer of the administration of
justice, and has important responsibili-
ties in relation to the court. The courts,
likewise, must at every level ensure that
they observe the court hours punctually,
that adjournment of cases are not granted

10

readily when they are applied for without
sufficient reason, and that adjournments
should be a matter of exception rather
than the rule. Another significant reason
for the delay in disposing of pending
cases is the inordinate time which coun-
sel are permitted in making their submis-
sions during the hearing of cases. A good
judge is one who, while courteous to
counsel, is firm in contro].lmg the dura-
ton of the proceedings.”

On Public Interest Litigation

“There has been a compulsion to enter

upon new areas of curial jurisdiction by .

reason of the increasing demand for jus-
tice by sections of our population whose
right to remedy was not so far sufficiently
acknowledged. A greater awareness of
human rights has been one of the phe-
nomenal features of the last three de-
cades, and plainly both national laws as
well as international law in this regard
operate in the same area. It is inevitable
that, more and more, the demand for im-
plementing the human rights creed
should increase in amplitude, in pace and
in urgency. That is particularly so in an
evolving society, whose egalitarian con-
stitutional philosophy requires it to con-
sider and give due weight to the aspira-

dons of the diverse sections composing.

it. It is for this reason that the Supreme
Court of India has found it necessary to
affirm that in appropriate cases the pro-
cedural requirement of filing a formal
petition may be waived, and even a letter
or a newspaper article may be accepted as
an originating proceeding. There are
bound to be cases where a citizen seeking
justice cannot, by reason of financial dis-
ability or other equally serious handicap,
find it possible to approach the court
through a regular petiion. In all such
cases, it will be for the court to decide
whether it is a suitable case where what is
stated in the letter can be regarded prima
facie as material on which the court may
proceed and act within the jurisdiction

invoked by the applicant. That is also the .

test which may be applied when the court
decides whether to act on the contents of
a newspaper article brought to its notice.

t may be observed thar this is a marter
relating to procedure, and should not be
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confused with the question of standing.

The rules relating to standing have.
already been spelt out by the Supreme -

Court in repeated cases, notably in those
cases where the court is called upon to
deal with what has been popularly de-
scribed as Public Interest Litigation.

The expression, “Public Interest Litiga- .

tion”, is suggestive in itself. It refers to
matters in which the public, or a signifi-
cant identifiable section of the public, are
interested. Public Interest Litigation has
served to highlight the problems suffered
by the poor and the weaker sections of
the people, and if employed appropriate-
ly it can, in certain cases, result in bring-
ing relief to them with an expeditiousness
and a directness not ordinarily conceiv-
able through the traditional procedures
of litigation. I believe that, used wisely
and subject to the limitations of the
court’s jurisdiction, it can be of much be-
nefit as a vehicle for focussing judicial
attention on matters affecting the public
welfare. Public Interest Litigation has
come 1o stay, a conviction expressed by
me some years ago in the Bandua Mukt
Morcha case. With the benefit of the ex-
perience the courts have had since, I
think it may be time for the courts to lay
down some broad norms and principles
which’y withoil&adv:rsely affecting the fle-
mtfility necessary to the proper consid-
eration and disposal of such matters, may
pro’ylde some gl&xdance in their task. The
need‘ank__betause a mystique appears 1o’
have surrotinded this jurisdiction. It is
desirable to analyse the concept, to evalu-
ate its degree of success and to putiton a
firmer constitutional footing. Public In-
terest Litgation cannot be put into a
strait - jacket, but it is certainly amen-
able, as all judicial proceedings should
be, to the observance of certain princi-
ples - principles which will promote and
guarantee its healthy development with-
out retarding its effectiveness as a vehicle
of justice. It is only proper to dispel the
misgivings of those who feel that Public
Interest Litigation is “the unruly horse”
which will unsettde public faith in the
adminisrration of justice, as well as to re-
move the fears of those who apprehend
that this chapter in the court’s ]unsdm-
tion is drawing to a close.”
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NOTICE BOARD

" Act No.13 of 1986

Hindu Succession
(Andhra Pradesh Amendment) Act, 1986

Andhra Pradesh is the only State in the country which has amended the inequitous law relating to
Succession amongst Hindus. We reproduce the text of the Amendment Act.

The Act of the Andhra Pradesh Legislative Assembly which was reserved by the Governor on the 10th October, 1985 for the
consideration and assent of the President received the assent of the President on the 16th May 1986 and the said assent is hereby
first published on the 22nd May, 1986 in the Andhra Pradesh Gazette for general information.

An Act to amend the Hindu Succession Acr, 1956 in its application to the State of Andhra Pradesh. .

Whereas the Constitution of India has proclaimed equality before law as a Fundamental Right; '
And whereas the exclusion of the daughter from participation in coparcenary ownership merely by reason of her sex is contrary thereto;
And whereas such exclusion of the daughter has led to the creation of the socially pernicious dowry system with its attendant social ills;
" And whereas this baneful system of dowry has to be eradicated by positive measures which will simultaneously ameliorate the condition
of women in the Hindu society;
Be it enacted by the Legislative Assembly of the State of Andhra Pradesh in the Thirty Sixth Year of the Republic of India as follows:-
1. Short title, extent and commencement: (1) This Act may be called the Hindu Succession (Andhra Pradesh Amendment) Act, 1986.
2. It extends to the whole of the State of Andhra Pradesh.
3. It shall be deemed to have come into force on the 5th September, 1985. :
2. Insertion of new Chapter II-A in Central Act 30 of 1956: In the Hindu Succession Act, 1956 (hereinafter referred to as this Act) after
Chapter-II, the following Chapter shall be inserted, namely:-

Chapter-II-A
Succession by Survivorship

29-A. Equal rights to daughter in coparcenary property: Notwithstanding anything contained in section 6 of this Act-

(i) in a Joint Hindu Family governed by Mitakshara Law, the daughter of a coparcener shall by birth become a coparcener in her own
right in the same manner as the son and have the same rights in the coparcenary property as she would have had if she had been a.son,
inclusive of the right to claim by survivorship; and shall be subject to the same liabilities and disabllities in respect thereto as the son;

(ii) at a partition in such a Joint Hindu Family the coparcenary property shall be so divided as to a daughter the same share as is allotable
to a son; .

Provided thar the share which a pre-deceased son or a pre-deceased daughter would have got at the partition if he or she had been alive at
the time of the partition shall be alloted to the surviving child of such pre-deceased son or of such pre-deceased daughter;

Provided further that the share allotable to the pre-deceased child of a pre-deceased son or of a pre-deceased daughter, if such child had
been alive at the time of the partition, shall be allotted to the child of such pre-deceased child of the pre-deceased son or of the
pre-deceased daughter as the case may be;

(iii) any property to which a female Hindu becomes entitled by virtue of the provisions of clause (i) shall be held by her with the .
incidents of coparcenary ownership and shall be regarded, notwithstanding anything contained in this Act or any other law for the time
being in force, as property capable of being disposed of by her by will or other testamentary disposition;

(iv) Nothing in clause (ii) shall apply to a daughter married prior to or to a partition which had been effected before the commencement
of the Hindu Succession (Andhra Pradesh Amendment) Act, 1986;

29-B. Interest to devolve by survivorship on death: When a female Hindu dies after the commencement of the Hindu Succession
(Andhra Pradesh Amendment) Act, 1986 having at the time of her death an interest in a Mitakshara coparcenary property, her interest in
the property shall devolve by survivorship upon the surviving members of the coparcenary and not in accordance with this. Act;

Provided that if the deceased had left any child or child of a pre-deceased child, the interest of the deceased in the Mitakshara
coparcenary property shall degplye by testamentary of intestate succession, as the case may be, under this Act and not by survivorship.

Explanation-1.-For the purposes of this section, the interest of a female Hindu Mitakshara coparcener shall be deemed to be the share in
the property that would have been alloted to her if a partition of the property had taken place immediately before her death irrespective of
whether she was entitled to claim partition or not. ’ :

Explanation-2.-Nothing contained in the proviso to this section shall be construed as enabling a person who, before the death of the
deceased, had separated himself or herself from the coparcenary or any of his or her heirs to claim on intestacy a share in the interest
referred to therein. :

29-C.Preferential right to-acquire property in certain cases: (1) Where, after the commencement of the Hindu Succession (Andhra
Pradesh Amendment) Act, 1986 an interest in any immovable property of an intestate or in any business carried on by him or her, whether
solely or in conjunction with others, devolves under section 29-A or section 29-B upon two or more heirs, and any one of such heirs
proposes to transfer his or her interest in the property or business, the other heirs shall have a preferential right to acquire the interest
proposed to be transferred.

(2) The consideration for which any interest in the property of the deceased may be transferred under this section shall, in the absence of,
any agreement between the parties, be determined by the court on application being made to it in this behalf, and if any person proposing
to acquire the interest is not willing to acquire it for the consideraton so determined, such person shall be liable to pay all costs of or
incidental to the application. ) :

(3) If there are two or more heirs proposing to acquire any interest under this section, that heir who offers the highest consideration for
the transfer shall be preferred. . :

Explanation:- In this secton ‘court’ means the court within the limits of whose jurisdiction the immovable property is situate or the
business is carried on, and includes any other court which the State Government may, by notification in the Andhra Pradesh Gazetie,
specify in this behalf.” y
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LAW AND PRACTICE

Right to know in the U. S.

n the previous issue of The Lawyers, we discussed the partial right to information in India.
Geoffrey Coll explains the law relating freedom of information in the U.S.

In the United States, individuals are granted access to
the records of the federal government and have a right
to know about most government activities under the Freedom
of Informatién Act [(FOIA) 5 U. S. C. 552]. The basic concept
of the American FOIA is that all records of federal agencies
must be accessible to the public unless specifically exempted
from this requirement. There are nine exemptions to the re-
quirement of full disclosure and the Supreme Court has held
that the exemptions are specifically made exclusive and must be
narrowly construed. [Department of the Air Force vfs Rose, 425
U.S. 352, 361 (1976)]. However, the broad nature of some of
the exemptions, which include records implicating national
security or an ongoing investigation, does limit the reach of the
Act.

In the past American journalists and scholars have used the
FOIA very effectively to expose government abuses. In 1972,
an American journalist obtained information from the Depart-
ment of Defence through the FOIA which uncovered a 1968
American military massacre of hundreds of Vietnamese civi-
lians at the village of My Lai. In 1985, a public interest health
group used the FOIA to obtain the names of 249 work places in

the United States where the Government had indentified but’

not notified abour 250,000 workers being exposed to increased
health risks resulting from their working conditions. Finally,
American historians have also used the FOIA to uncover im-
portant facts about the Roserberg spy trials of the 1950’s and
FBI harassment of civil rights leaders in the 1960’s.

Operation of the FOIA

Under the American FOIA *“any person” (including a non-
citizen) is entitled to access to all records of all federal agencies,
unless those records fall within one of nine categories of exempt
information which agencies are permitted (but not required) to
withold. The person seeking the information is generally re-
quired to submit a written request to the federal agency which
has the desired documents. Once the written request has been
submited, the burden is on the government to promptly release
the documents or demonstrate that they are exempt from discl-
osure under the FOIA. Under the FOIA, the agency must
respond to a written FOIA request within ten working days,
but may request an extension if it has a backlog of requests to

process. However, all agencies are required by the Act to de- -

velop a procedure for handling the backlog which ensures that
responses will be made in a timely manner.

If an agency refuses to disclose all or part of the information,
or does not respond within the required ten days, the requester
may appeal to the head of the agency. If the agency head then
denies the appeal or does not reply within twenty days, the
requester can then file a law suit in the most convenient federal
court. Upon demostration of the need for prompt consideration
(because of the news value of the information, for example), the
court is authorised by the FOIA to give expeditious considera-
tion to any case. After a de novo hearing, the court may order
the agency to release all or part of the records, award attorney’s
fees and court costs, and may recommend sanctions against
agency officials who improperly witheld information.

FOIA Application

The FOIA applies to every “agency”, “department eg-
ulatory commission”, ‘“‘government controlled corporation”,
and “other establishment” in the executive branch the federal
government. This includes Cabinet Offices, such as the Depart-
ments of Defence, State, Treasury, Interior, and Justice, the
Federal Bureau of Investigations (FBI), the Immigration and
Naturalization Service, and the Bureau of Prisons. It also in-
cludes independent regulatory agencies such as the Federal
Trade Commission, Nuclear Regulatory Commission, and the
Consumer Produce Safety Commission, as well as government-
controlled corporations, such as the Postal Services and the
Legal Services Corporation (which administers legal aid). The
FOIA does not apply to the President or his immediate staff,
the Congress, the federal courts, private corporations, or the
States. However, documents generated by these organisations
and filed with federal agencies become subject to disclosure in
the same manner as documents created by the agencies.

The range and types of agency records available under the
FOIA is very broad. The FOIA covers all “records” in the
possession or control of a federal agency. This term has been
defined expansively to include all types of documentary in-
formation, such as papers, reports, letters, films, computer
tapes, photographs, and sound recordings. The Supreme
Court has held that to be so. [Forsham v/s Harris, 445 U. S. 169
(1980)].

EEITS
3 I

However, even if an agency has possession of requested re-
cords, they may not constitute “agency records* whern control
is retained by someone else. For example, the Supreme Court
held that notes of telephone conversations made by Henry Kis-
singer while he was the National Security Adviser in the Nixon
Administration but transferred to the State Department when
Kissinger became the Secretary of State, did not constitute
agency records of the State Department. [Kissinger v/s Repor-
ters’ Committee for Freedom of the Press, 445 U. S. 136 (1980)].

Finally, agencies may charge “reasonable” fees for the
“direct” costs of searching for and copying requested records.
Such fees generally range from $ 10 to $18 an hour for profes-
sional personnel, such as lawyers and accountants. Search fees
may be charged even if few or no documents are located in
response to a request. If requested to do so, agencies are re-
quired to provide estimates of such fees. The FOIA requires’
agencies to waive or reduce fees when it decides that furnishing
the information would “primarily benefit the general public,”
and therefore be in the publice interest.

Disclosure Exemptions

The FOIA contains nine exemptions which permit an agency,
to withhold access to requested records. The Supreme Court
has held that these exemptions “are specifically made exclusive,
and must be narrowly construed.” [Department of Air Force v/s
Rose, 5425 U.8S. 352, 361 (1976)].

The exemptions cover documents relating to:

*National Security and Foreign Policy;

*Internal Agency Personnel Rules;
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*Information exempted by dozens of federal laws already in
place;

*Trade secrets and confidential commercial information;

*Internal agency memoranda and policy discussions;

*Personal privacy;

*Law enforcement investigations;

*Federally regulated banks; and;

*Qil and gas wells;

The most often used and significant of the above exemptions
are those related to National Security, trade secrets, internal
discussions and law enforcement investigations.

National Security

The FOIA does not apply to matters that are:

“A) specifically authorised under criteria established by a
Presidential Executive Order to be kept secret in the interest of
national defence or foreign policy, and

B) are in fact properly classified pursuant to such Presidential

Execudve Order”.
Documents which generally fall under this section are those
that are specifically stamped “Top Secret”, “Secret,” or “Con-
fidental”, terms which are defined in the Presidential Execu-
tive Order. However, under the FOIA, the courts have a duty
to determine whether the claim of national security classifica-
tion is justified or not. The Government has the burden of
proving that the information is in fact “properly” classified,
according to both the procedural and substantive criteria of the
applicable Presidential Executive Order.

President Reagan issued the current Executive Order on
National Security Information, Executive Order No. 12356, 3
C. F. R. 166 (1982) on April 2, 1982. Under-that Order, in-
formation can be withheld if its disclosure could reasonably be
expected to cause some “damage” to the national security.

Unlike the past Presidential Executive Orders, the present
one does not require an agency to consider the public interest
when deciding to classify partiucular documents. As a result,
courts are more likely to refer to an agency’s expertise when
determining if the information is properly classified or not.

Trade Secrets

The FOIA also does not apply to “irade secrets and commercial
or financial information obtained from a person and which pri-
viledged or confidential”. This exemption is designed to protect
two different categories of information. One is “trade secrets”
such as customer lists and secret formulae, The other is sensi-
tive internal commercial information about a company which, if
disclosed, would cause the submitting company competitive
harm.

Recently, the U. S. Court of Appeals for the D. C. Circuit
severely restricted the reach of this exemption by holding that
“trade secret” should be limited in meaning to: “a secret, com-
mercially valuable plan, formula, process or devisd that is used
for the making, preparing, compounding, or processing of
trade commodities and that can be said to be the end product of
either innovation of substantial effort.” [Public Citizen Health
Research Group vs FOIA, 704 F. 2d 1280, 1288 (D. C. Cir.
1983))].

This definition is much more restrictive than the traditional
definition of trade secrets reflected in the Restatement of Torts
(Sec. 257). Under the Restatement definition, virtually any
compilation of business information which provides a competi-
tive advantage constitutes a trade secret and would be entitled
to virtually an automatic protection in FOIA cases. In sharp
contrast, the definition formulated in the Public Citizen case is

limited to information which relates directly to the production
process.

Internal Agency Memoranda

The FOIA also does not apply to matters that are: “Inter-
agency or intra-agency memoranda or letters which would not
be available by law to a party other than an agency in litigation
with the agency.” This exemption is intended to incorporate
material normally privileged in civil litigation. It is widely used
by the Government to protect working papers, studies, and
reports prepared within an agency or circulated among govern-
ment personnel as the basis of a final agency decision.

In effect, this provision creates an “executive privilege ex-
emption” with agencies that protects advice, recommendations
and opinions which are part of the deliberative and decision-
making process. Its purpose is to encourage open discussions
on policy matters among agency personnel, and protect the
quality and clarity of agency decisions. Therefore, it covers
documents such as preliminary policy drafts, letters between
agency officials, and staff proposals. These pre-decisional docu-
ments remain exempt even after a final agency decision is
announced, unless the agency clearly adopts the position set
forth in a particular pre-decisional document.

The Supreme Court has recognised the distinction between
pre-decisional documents, which are not protected, and post-
decisional documents, which are not protected by this exemp-
tion. [NLRB /s Sears Roebuck Co., 421 U. S. 151-53].

In addition, this exemption incorporates the attorney-client
privilege, which protects most communications between an
agency and its own attorney or another agency acting as its
attorney, such as the Department of Justice.

Law Enforcement Records

Finally, the FOIA does not apply to,

“investigatory records compiled for law enforcement pur-
poses, but only to the extent that the production of such records
would:-

*interfere with enforcement proceedings;

*deprive a person of a right to a fair trial or an impartial
adjudication;

*constitute an unwarranted invasion of personal privacy;

*disclose the identity of a confidential source;

*disclose investigative techniques and procedures; or

*endanger the life or physical safety of law enforcement per-
sonnel.

This exemption is primarily designed to protect the confiden-
tiality of documents whose untimely disclosure would, jeopar-
dize criminal or civil investigation.

In 1974, Congress amended this provision to avoid a broad
agency claims of exemption for almost anything which could be
called an “investigatory file”. As amended, the FOIA requires
the Government to prove that documents were compiled for
specific criminal, civil or other law enforcement purposes, and
that disclosure would actually result in one of the six listed
harms. The first of the six enumerated harms, covering in-
terference with enforcement proceedings is the one most often
cited by agencies. This exemption generally applies only when
an enforcement proceeding has actually begun or when there is
a “concrete prospect” that an ongoing investigation will lead to
an enforcement proceeding. It does not apply after enforcement
proceedings have ended, such as after a trial, conviction, or
sentencing.

All in all the FOIA has proved to be a valuable tool for the

citizen and non-citizen alike 1o get access to information which

the public needs for the democratic process towork more effi-
ciently. Other countries, including some Commonwealth coun-
tries (Australia), have enacted similar legislation.

Geoffrey Coll is a law student at the Columbia Law School, New York.

2 The Lawyers Fanuary 1987

RN




-

W

=]

Y]

g

i

| 1AW AND PRACTICE

‘Representative Petitions under

Companies Act .

he Companies Act provides for representative petitions to be filed. These require consent of the
persons (members of the company) who are being represented. In this article K.R. Chandratre

ith the object of safeguarding shareholders interests,

the Companies Act, 1956 provides for several measures.
Relief against oppression and mismanagement as provided for
in section 397 and 398 of the Act is one of such measures.
Shareholders aggrieved by or desiring to bring to an end
oppressive conduct or management of the company’s affairs can
avail of the relief provided for under these two provisions.

To have their grievances remedied, the complaining sharehol-
ders can move the court which can issue suitable orders with a
view to bringing to an end the oppression and mismanagement
complained of. The number or strength of shareholders who
can make an application to the court is prescribed under section
399, The criteria prescribed in the case of a company having
share capital is one hundred members of the company or not
less than one-tenth of the members of the company, whichever
is less. Alternatively, any one or more members holding not less
than one-tenth of the issued share capital of the company can
file a petition.

Form of Petition

It is thus evident that when one member is unable to file a
petition alone, because he does not fulfil the criteria, he can
take the help of others 1o file the petition. In other words, when
it is impossible for one member to move the court, the petition
can be filed jointly or in concert by the requisite number of
members fulfilling any of the criteria under Section 399. When
more than one member has to file the petition jointly it can be
done by signing the petition by all of them. Alternatively, any
one of such members can file the petition under his own signa-
ture provided he has obtained consent of other members to file
the petition. Needless to state that in such an eventuality all the
members must fulfil the eligibility criteria as mentioned above.

According to rule 838 of the Companies (Court) Rules, 1959
where a petition is to be presented on behalf of any members of
a company entitled to apply under section 399(1), the letters of
consent signed by the rest of the members so entitled authoris-
ing the petitioner to present the petition on their behalf must be
annexed to the petition and the names and addresses of all
consenting members must be set out in a schedule to the peti-
tion. In the case of a company having share capital, the sche-
dule so annexed must also state whether the petitioners and the
consenting members have paid all calls on their shares. Peti-
tions under sections 397 and 398 have to be presented in Form
Nos.43 and 44 respectively as prescribed under the rules. The
information in respect of the consenting members has to be set
out in accordance with the schedule contained in the said
forms.

The Lawyers Fanuary 1987

wr gxamines the position in regard to the content and form of the consent required.

Consent

The language used in rule 88 suggests that the consent contem-
plated in section 399(3) and rule 88 is the consent to be given
for authorising the petitioner to present the petition on their
behalf (i.e. consenting members’ behalf). A difficult question
which arises is whether the consent envisaged is a consent mere-
ly for presenting the petition under section 397 or 398 or the
consent for approaching the court against the company with
certain specific complaints or charges of oppression and mis-
management and praying for specific relief. If it is construed as
a consent merely for the purpose of authorising the petitioner to
file a petition, then it is quite likely that the consenting mem-
bers may have given their consent by signing a letter or letters
of consent authorising a member to present a petition under
section 397 or 398, but they (consenting members) may not
know anything about the contents of the petition. They may be
totally unaware of the charges against the company manage-
ment proposed to be set out in the petition as also the reliefs
claimed. They may well be kept in dark by the petitioners
about the charges or grounds, or the complaints justifying the
petition presented to the Court. Moreover, the requirement of
section 399(3) and rule 88 might be said to have been perfectly
complied in the letter of the law.

Is such a consent in consonance with the spirit of that section
and that of sections 397 and 398? Such blind consent could not
have been intended by the legislature in enacting these provi-
sions providing for a vital remedial measure for the protection
of shareholders’ interest. If such a consent is said to be a valid
and sufficient consent then disastrous results may follow. A
disgruntled shareholder or a group of shareholders may launch
a “signature drive” to gather signatures of the requisite number
of members in order to fulfil the eligibility criteria and may
succeed in keeping the signatories in dark about the contents of
the petition. Thus, the remedy provided for in sections 397 and
398 could well be abused with ulterior motives to harass com-
pany management by dragging them into litigations.

It is pertinent to note that subsection (3) of section 399 ends
with the words “on behalf of and for the benefit of all of them.”
The expression “for the benefit of all of them” is significant in
connotation and must be construed to mean that the action of |
presenting the petition and seeking relief must not only be ‘on
behalf of’, but also “for the benefit of all the consenting mem-
bers. Now, whether the action will benefit the consenting mem-

~bers or not can only be decided by them on knowning the

charges of oppression or mismanagement to be contained in the
petition and the relief sought to redress the grievances. They
must, therefore, necessarily know as to the contents of the
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petition at least, or an outline of it in clear terms. To put it
differently, the consenting members must give consent only
after they have applied their minds to the matter, Thus, the
consent must be valid, constructive and thoughtful consent and
not a blind or formal consent. It should be a consent given after
applying mind to the proposed contents of the petition or the
petition itself (even in a draft form). This appears to be true
meaning of the consent contemplated in section 399(3) and
Rule 88.

Blank Consent

In Makhanlal Fain and another v. Amrit Banaspati Co. Ltd.
[(1953) 23 Comp Cas 100] decided by the Allahabad High Court
there were signatures on a blank sheet. Nothing was mentoned
above or below the signatures. In the case of a few signatures,
however, there was an endorsement made at the top of each of
the signed sheet to the effect that the signatory was expressing
his or her approval of the petition already filed by the petition-
er. Thus, consent was given subsequent to the filing of the
petition apparently, in order to fulfil the eligibility criterion. To
fill up the lacuna of signatures on blank sheets, an affidavit was
filed to the effect that the petitioners had obtained the consent
of the signatories. All these facts led to the conclusion that the
consenting members did not know about contents of the peti-
tion and they had given the consent for filing the petition blind-
ly or ‘in vacuo’ or to a document which they were unaware

- of.The Allahabad High Court held that it was not a true con-

sent. The court held that the expression “consent in writing ™
obviously implied that the writing itself should indicate that the
persons who have affixed their signatures have applied their
minds to the question before them and have given their consent
to certain action being taken. If a petitioner obtains another
shareholder’s signature on a blank piece of paper and wishes to
supplement it by his affidavit or his agent’s, the signature on a
blank piece of paper does not become consent in writing.

In Bengal Laxmi Cotton Mills Ltd., [(1965) 35 Comp Cas 187],
however, the Calcutta High Court held that it is not necessary
under section 399 that the consenting members must have be-
fore them a petition at the time of signing consent letters. The
court held that there is nothing in section 399 or in Rule 88 to
indicate that the members giving their consent should have the
petition before them at the time of signing the consent.

Application of Mind

It thus appears that what is material is application of mind by
the consenting members to the act of giving consent. It is,
however, a patent absurdity to say that a consenting member
would be said to have applied his mind unless he is aware of the
contents of the petition proposed .to be filed. At the least, a
draft proposal or a gist of the contents intended to be included
in the petition being the specific charges or grounds for seeking
specific relief must be made known to the members whose
consent is sought.

In M.C. Duraiswami v. Sat hi Sugar Lid. [(1980) SO Comp Cas.

154], the Madras High Court has observed thus : “Before a
member can be said to have consented to a particular action, the
said member should have known what was the action to be
taken, what was the relief to be prayed for and what was the
ground to be urged in support of the relief claimed. It is one
thing to say that the member who gives consent should have
applied his mind to the question before him before giving con-
sent; it is another thing 1o say that before a member gives his
consent, the actual petition prepared, to be filed, must be be-

4 .

fore him.” The Court further held, quite rightly, that though it
is not necessary that before the members give their consent they
should have the petition before them, for which purpose the
petition should have been prepared well in advance of the con-
sent being given by them. This would be quite different from
saying that the consenting members need not know anything
about what the petition should contain.

From these observations it follows that the consenting members
must know what exactly the petitioner is doing and that he is
acting for their benefit. They can know this only if they have
been fully apprised of the grounds to be set out in the pétition
and the relief to be prayed for to remedy the alleged oppression
and mismanagement. Therefore, the consent contemplated
under section 399 (3) is intelligent consent, that is, the consent
given for the purpose of making a particular allegation in the
petition and for the purpose of claiming a particular relief there-
in, and therefore, a blanket or blind consent cannot be said to
be a consent contemplated in that section.

Constituted Attorney And Guardian

In Killick Nixon Lid. v. Bank of India, [CNR (1983) C/1], an
interesting question that arose before the Bombay High Court
was whether the consent under section 399 (3) can be given by a
constituted attorney of a member to whom the power to give
consent has been delegated by the member. The single judge of
the court held that the consent may be given by an attorney.
The court observed : “It is true that the person who gives
consent is required to apply his mind. But a person who
appoints an agent, thereby authorises the agent to apply his
mind and then gives his consent..... a person can delegate his
authority to give consent. In that case the agent may apply his
mind to give consent on behalf of his principal.”

In A.Brahmraj v Sivakumar Spinning Mills Pvt.Ltd. & Others,
[(1986)3 Comp LJ 109], the Division Bench of the Madras
High Court has held that in the case of minor shareholders the
guardian has the authority to give consent. The court observed
that in a broad sense, every person who is required to exercise
any right or privilege is required to apply his mind. But if a
person has appointed an agent and thereby has authorised the
agent to apply his mind, the application of mind by the agent
becomes the relevant factor as held in Killick Nixon case. Simi-
larly, in the case of a minor, the application of the mind by the
guardian is the relevant factor. When the petitioner, as guar-
dian of the minors, had given consent to his filing a petition
under section 397 or 398, it is impossible to argue that he did
not understand what he gave the consent for or that there was
no consensus ad idem. For the purpose of Section 399, the
minor would be counted a separate number and the petition
containing a minor’s consent through his guardian would be
maintainable.

It is worth noting that though the power conferred on sharehol-
ders under section 397, 398 etc. is an important membership
right 1o appoint a proxy to attend a meeting of the company, the
right exercisable by a member under section 399 (3) may be
delegated to someone else for the purpose of giving consent. To
this extent this membership right may be exercised by the agent
of the member if the agent is properly authorised for that pur-
pose. ~

Consent by Corporate Bodies

Yet another very interesting aspect of this matter is a consent to
be given by a body corporate or a company, when it is a mem-
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ber of another company. When a company is member, the
consent may be given by the Board of Directors of the share-
holding company by Board resolution. It is not necessary that
the consent must be given by means of a resolution passed at a
meeting of members of the company. The Board is competent
to exercise this membership right and it may again delegate the
operation of this power to some official of the company, that is
to say, the actual letter of consent may be signed by such official
pursuant to the order and authority delegated to him by the
Board. However, without a proper authority being given by the
Board of Directors, no official of the company, not even manag-
ing director or chairman, can give consent and issue the consent
etter.

In Mohan Lal Minal v. Universal Wires Lid., [(1983) 53 Comp
Cas 36] the Calcurta High Court has held that a Secretary of the
company has no power, without being properly authorised by
the Board, to give consent under section 399 (3) of the Com-
panies Act. The Secretary may sign and issue a consent letter
but only on the authority of the Board through a resolution
passed at Board meeting whereby the Secretary has been autho-
rised to sign and issue the consent letter in a particular case.

It was also held that consent under section 399 of the Act, to
present a petition under section 397 or 398, is not a function of
a Secretary. It can neither be said to be a ministerial nor an
administrative function of the Secretary. Such consent must be
backed by the authority of the Board by a resolution or by
subsequent ratification by a Board meeting. In short, it is left to

the Board to decide who should actually sign the consent.
Misrepresentation

If the signatures of the consenting members are obtained by
misrepresentation, it cannot be said that they were consenting
parties to the petition at the time of institution. In Narman
Singho v. Edward Public Welfare Association & other, [(1983)
54 Comp Case 330 )P & H)] the petition was to have been filed
by 468 members. However, some of them later on stated on an
affidavit that their consent was obtained by misrepresentation
in that they were requested to sign a blank paper to accord their
consent to the filing of a suit against the Municipal Committee
from stopping it from demolishing the new encroachments
made by some of them and subsequently they came to know
that instead of filing a suit against the Municipal Committee,
the signature - seekers had filed a petition under section 397
and 398 of the Act. The court held that the consent was
obtained by misrepresentation, and therefore, it could not be
deemed 1o be a consent for filing the petition.

In conclusion it may be stated that consent is valid if it is done
with application of mind. This requires that persons giving
consent should have the knowledge of the contents of the peti-
tion, even in a draft form. For the purposes of consent, the
authority can be delegated.

K.R. Chandratre is Company Secretary in Thermax Private Limited,
Pune.

Pre-Marital Sex.

th liberal attitudes on sex on the increase, there is increasing likelihood that women are likely to be
deceived into pre-marital sex with a promise of marriage. P.M.Bakshi discusses what remedies, if

any, are possible in such situations.

Wir_h increasing urbanisation and Westernisation of Indian
society, gradually, though imperceptibly, freedom in
sexual matters is invading the Indian scene. This phenomenon
may create social and family conflicts, as also individual
tensions, occasionally leading to legal controversies also. Of
such controversies, one that requires consideration from the
legal point of view is that of pre-marital sexual relations. Such
relations may be with full and free consent of both the parties,
or they may be accompanied by oblatant or latent fraud.

Fraud

The situation of fraud practised by the boy on the girl may first
be considered. In many cases, the boy makes a promise to the
girl that he would marry her or, by his conduct, makes the girl
understand that he will marry her. It is in reliance on such
promise or understanding that the girl agrees to surrender her
chastity. However, if the boy resilesfrom his promise after a few
months and the question then arises whether the conduct of the
boy amounts to the offence of “cheating” as defined in the
criminal law. The answer to the question requires an analysis of

The Lawyers

the legal definition of “cheating”. That definition provides that
the person charged must have made a fraudulent or dishonest
representation, and on the score of that representation, he must
have induced the person deceived to part with some property,
or to do something which harms the person deceived in body,
mind, reputation or property. At the first sight, it may appear
that a breach of promise of marriage will amount to cheating,
since non-performance of the promise causes mental agony to
the other party, particularly when the other party is a woman
who allows intimacies in reliance on a fraudulent representa-
tion. However, the matter is not so simple. The law requires
dishonesty or fraud at the time when the representation was
made. If, at that time, his intention was honest, then
subsequent failure to carry out the promise does not amount to
“cheating”.
Now, it is not always easy to arrive at a definite finding that the
accused had such dishonest designs from the very beginning.
Sometimes, the courts adopt a positive attitude. Thus, in a
case decided by one High Court, the accused, by practising
fraud and deceit, used to show affection to the complainant girl
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and induced the girl to allow him to take liberties with her. The
court had no difficulty in holding that these allegations, if true,
would amount to the offence of cheating.[ Gopal Chauhan ».
Satya, (1979) Cri.L.J. 446 ).

Misconcept of fact

However, not every High Court necessarily takes the same
view. Thus, two years ago, the Calcutta High Court had
occasion to consider a similar situation, in the context of a
charge of rape. A young man promised to marry a girl who, in
reliance on the promise, consented to sexual intercouse with
him. Later, the young man refused to marry her. The question
arose whether the girl’s consent had been given under a
mis-conception of fact within the meaning of the Indian Penal
Code, so as to vitiate the consent. The High Court held that in
the circumstances, the consent was not so vitiated. The failure
to keep the promise at a future uncertain date owing to reasons
which were not very clear on the evidence would not amount to
a “misconception®. The intention not to carry out the promise
must be at the very inception of the act itself. If a full-grown
girl consents to sexual intercouse on a promise of marriage and
continues to indulge in such activity till she becomes pregnant,
it is an act of promiscuity on her part, and not an act induced by
“misconception of fact. The law cannot be called in aid to
fasten criminal liability on the other person, unless the court
can be assured that from the very incepion, the accused never
really intended to marry the girl. [Fayanti Rani Panda v. State
of West Bengal, (1984) Cri. L.J. 1535 (Cal.) ]

This narow interpretation of “dishonesty” or “misconception”
is not peculiar to the topic of representations about marriage. It
has created problems in regard to dishonoured cheques also.If a
person gives to a shopkeeper a cheque in payment of goods
received by him from the shopkeeper and the cheque is
dishonoured, that person is not necessarily guilty of cheating in
every case. It must be proved that he had no genuine intention
of making payment and that, from the very beginning, he had
knowledge that he did not have sufficient funds in his bank for
meeting the cheque. In the absence of such any intention, the
mere dishonour of a cheque does not fasten criminal liability on
the person issuing the cheque. In fact, this problem exists as
regards every case of breach of promise. Courts generally treat
the situation as one of civil liability not justifying a criminal
charge.

Third Parties

Pre-mmarital sex with a third person can also create legal con-
troveries. If the fact that one spouse had, before marriage, sex-
ual relations with another person is proved, will it give the other
spouse a right to nullify or terminate the marriage? In some
circumstances, the law permits a marriage to be nullified on the
ground of “fraud*, but every case of pre-marital sex is not tre-
ated as one of fraud. However, in one special and narrowly
defined situation, the law does afford relief. Where the husband
discoveres that at the time of marriage, his wife was pregnant
by some other person, he can submit a petition for annulling
the mariage, provided the pregnancy was unknown to him at
the time of marriage. The petition must be presented within
one year of the marriage. But even this situation does not seem
to create a criminal liability. This question arose a few years ago
before the Bombay High Court. The parents of a girl had in-
duced the complainant to marry their daughter by concealment
of the fact of her pregnancy at the time of marriage. It was held

6

The Lawyers Fanuary 1987

that as no wrongful gain or wrongful loss of property was in-
volved, the dishonest concealment of facts cannot be said to
have been [Ramakrishna Baburao Miske v. Kisen Shivraj Shel-
ka, (1975) Cr. (Bom)]. The court held that when there is a dis-
honest concealment of facts, that should be with intention of
causing wrongful gain to one person or wrongful loss t
another. The object of concealment of fact should be for wrong-
ful gain of profit by unlawful means,

Unwed Mother

Where no marriage takes place at all, questions of a different
nature arise if a child is born. In law, the child is illegitimate.
Besides this, the social problem of the “unwed mother” can
arise. As the law stands at present, she has no remedy for
maintenance against the father of the child. However, she can
claim from him maintenance for the illegitimate child. This is
by virtue of the section 125 of the Code of Criminal Procedure,
1973. Under this section, procedings for maintenance, even of
an illegitimate child, can be instituted before the competent
Magistrate. The benefit of this provision is available to women
of all communities, because the remedy is a statutory one under
provision, not dependent on, or linked with, personal law.

The sample survey of judicial decisions presented above
demonstrates the truth of two propositions. The first is, that
the spheres of law and morality are not co-extensive with each
other. A part of morality is inappropriate for legal regulation.
Conversely, some legal rules may have no counterparts in the
rules of morality., In other words, law and morailty are
interesecting circles. All rules of morality cannot be legislated
into legal commands. The second proposition that emerges
from the above discussion is that even where it is decided to
convert a proposition of ethics into a rule of law, one should not
always expect a precise and unambiguous formula in the staute
as it is drafted. Language is an imperfect medium, not capable
of giving a totally accurate reflection of the nuances of the
mental processes of the law-makers.

" Blackmail

There have been cases of blackmail also. An accused, who got
himself photographed with a girl, wanted to blackmail the girl
so as to get her married to him or to force her to illicit
intercourse. The girl later committed suicide. The accused was
charged with “abetting” suicide. It was held, that there could
not be said to be any intention on his part that the girl should
commit suicide. It was primarily to save her father from shame
that she decided to commit suicide. It was an independent act
by her to meet her end. [Surinder Kumar v. State of Punjab.,
(1983) Cri. L.J.NOC 25 (P&H) ].

There is one point on which the law appears to be in need of
reform. The right of claiming maintenance should be extended
to the unmarried mother herself. This could be achieved by an
amendment of section 125 of the Code of Criminal Procedure,
1973, so thart the right will become available to women of all
communities. The right should cease if the man agrees to
marry the petitioner woman.

P.M.Bakshi was formerly member of the Law Commission.
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Divorce Under Different Personal Laws

Nﬂima Dutta explains the provisions relating to divorce under different ‘personal laws’

Mar.ri.monial laws in India
are strongly linked to reli-
gion and reliefs are granted to reflect
the religious dogmas prevailing, result-
ing in inequitable remedies to parties
seeking judicial separation or divorce.
Divorce by mutual consent is available
under the Hindu Marriage Act, the
Special Marriage Act and also under
the uncodified Mohamedan Law but
not under the Indian Divorce Act or
the Parsi Marriage and Divorce Act.

The Special Marriage Act is the only
central statute which allows any person
domiciled in India to marry irrespec-
tive of his or her religious faith.
Obviously therefore, persons married
under this Act can avail of the more
liberal modes of dissolving marriage
not available under the respective per-
sonal laws of the parties.

At present, petitions for dissolution of
a marriage have to be filed in different
courts according to the law which is
applicable to the parties. The imple-
mentation of the Family Courts under
the Family Courts Act, 1984 will cen-
tralize jurisdiction but matrimonial re-
liefs will be granted under personal
laws applicable to the parties.

There are certain matrimonial offences
which entitle the aggrieved spouse to
file for a divorce available under all or
most of the matrimonial laws. These
are cruelty, desertion, adultery, im-
potency or non-consummation of the
marriage and bigamy.

Cruelty

Cruelty has been defined in the classic
judgement of Russel v/s Russel (1895
PD 315) as wilful and unjustifiable
conduct of such character as to cause
danger to life, limb or health, bodily or
mentally, or as may give rise to a
reasonable apprehension of such a dan-
ger.

In India, in Dastane vl/s Dastane (AIR
1975 SC 1534) the Supreme Court has
held that cruelty does not have to be
proved under principles of English law
but the petitioner should be able to
prove that the respondent treated him

~or her with such cruelty that a reason-

able apprehension is caused in his or
her mind that it would be harmful or
injurious for him to live with the re-
spondent.

Any conduct can constitute cruelty.
An allegation made by the wife of her
husband’s impotency was also held to
be the worst form of cruelty. This was
held in Shanti Devi Vs Raghav Prakash
(AIR 1986 Raj.13), where the wife’s
accusation of her husband’s impotency
was considered not just a form of
abuse, but a serious stigma on his man-
hood and bound to cause great mental
agony and pain, resulting in cruelty to
the husband. Further, the act of burn-
ing the doctoral thesis of her husband
who was a lecturer also constituted
cruelty.

In Harbhajan Singh Monga Vs Amarjeet
Kaur (AIR 1986 Madhya Pradesh 41),
threats of committing suicide by the
wife, slapping her husband, keeping
the husband waiting outside the door
of the house on his return from office
at times for half an hour, were held to
be cruel behaviour.

The court has to decide the single
question whether the respondent has
so behaved that it is unreasonable to
expect the petitioner to live with the
respondent. In order to decide this it is
necessary to maintain facts in the peti-
tion relating to the impact of that con-
duct on the petitioner [Balraj Vs Balraj
(1981) 11 Fam Law 110 AT 112 CA]

A single act of violence, neglect, cold-
ness and insult whereby the petition-
er’s health is injured, mental turmoil in
the form of accusation of adulterous
conduct, refusal of husband to allow
his wife to have children all constitute
acts of cruelty. Acts of cruelty must be
specifically pleaded and evidence in
corroboration must be led.

Desertion

Desertion is the deliberate forsaking or
abandonment of a spouse and all marit-
al obligations without reasonable
cause. It is not a withdrawal from a
place but from a state of things. Deser-
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tion involves two elements (1) a with-
drawal of cohabitation (2) absence of
consent of the deserted spouse. (Labh
Kaur v/s Narain Singh AIR 1978 P & H
317).

There can be no desertion without pre-
vious cohabitation by the parties or
without the marriage having been con-
summated. Desertion commences
from the time the physical separation
takes place and the intention to bring
cohabitation permanently to an end. A
separation, however, may take place
without there being an intention to end
cohabitation permanently, or animus
deserendi, as in the case of compulsory
separation, but if that animus super-
venes, desertion will begin from that
moment unless there is consent to the
separation by the other spouse.

Desertion is not determined by the act
of leaving the house first. The spouse
who compels the other to leave the
matrimonial home by words or con-
duct would be guilty of desertion
although it is the latter who has physi-
cally separated and left the house.
(Parihar v/s Parihar AIR 1978 Raj 140)

Adultery

When one spouse has voluntary sexual
intercourse with a person of the oppo-
site sex who is not the husband or wife,
during the subsistence of the marriage,
then he or she is guilty of the offence of
adultery [ Clarkson vis Clarkson (1930)
46 T. L. R. 626] For adultery to exist
there has to be voluntary sexual inter-
course between a married person and
another who is not the spouse.

Adultery is difficult to prove because
of the secrecy usually involved. So
direct proof of adultery is very rare.
Adultery is proved based on circum-
stantial evidence; evidence of visits to a
brothel, contracting venereal disease
from a person other than the petitioner
and admissions and evidence of non-
access and birth of children.

In Hargovind Soni Vs Ramdulari (AIR
1986 Madhya Pradesh 57) while con-
sidering the husband’s petition for di-
vorce on the ground of his wife’s adul-
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_ tery, the court relied on a blood group-

ing test to establish the disputed
paternity of a child as good circum-
stantial evidence.

To obtain a divorce on this ground, the
petitioner should give particulars such
as the person with whom adultery (Co-
respondent) was committed and dates,
places and times. The co-respondent
should also be made a party to the peti-
ton.

Impotency

Impotency means incapacity to con-
summate the marriage i.e. to have sex-
ual intercourse which is one of the ob-
jects of the marriage. (R. Varghese o/s
T. ¥. Ponnen AIR 1968 Ker 129). Im-
potency does not signify sterility but
incapacity to have normal sexual inter-
course. (Shevanti o/s Bhaurao AIR
1971 M. P. 168). In order to determine
whether impotency existed at the time
of the marriage, the courts have to take
into consideration future medical and
surgical treatment which may rectify
the disability to have sexual inter-
course. In case impotency can be cured
without causing harm to the person
suffering from it, the courts will pro-
vide an opportunity for such treatment
before proceeding to grant a decree on
the ground of impotency. (S o/s S
[(1954) 3 AL E. R. 736].

Whereabouts of respondent un-
known for seven years.

To obtain a divorce on this ground, the
petitioner must prove that for a period
of seven years or more, the whereab-
outs of the respondent have not been

known to the petitioner or any of the
respondent’s relatives or friends who
in the normal course would have heard
from him or her.

Rape, sodomy or bestiality

The wife may present a petition for a
divorce on the ground that her hus-
band has been guilty of rape, sodomy
or bestiality since the solemnization of
the marriage. Rape is forced sexual in-
tercourse by the husband with another
girl or woman (not being his wife).
Rape is defined u/s 375 of the Indian
Penal Code. The Indian Penal Code
does not recognize marital rape.
Sodomy and bestiality are acts of un-
natural intercourse and a divorce can
be granted to the wife on these
grounds. The petitioning wife can
plead that she herself was sodomized
although she cannot plead that she was
raped.

Non-cohabitation after obtain-
ing decrees of judicial separa-
tion or restitution of conjugal
rights

Cohabitation means living together as
husband and wife and behaviour to-
wards each other as spouses. If the
spouses have obtained decrees of judi-
cial separation or restitution of conjug-
al rights but do not resume cohabita-
tion for a period of one year or up-
wards, then this non-cohabitation be-
comes a ground for divorce.

Mutual consent

The amended Hindu Marirage Act,
and the Special Marriage Act recognise
that parties to a marriage may be in-
compatible ‘and allow dissolution of a
marriage, when both parties declare

that they are unable to live together
and mutually agree to the divorce. A
period of living separately for one year
is required prior to the filing of the
petition.

The courts will not dispose of the peti-
tion for six months immediately fol-
lowing the mutual consent petition
presumably to give an opportunity to
the parties to change their minds.

In Fayshree Londhe Vs Ramesh Londhe
(AIR 1984 Bom 302) the question of
withdrawal of consent by one of the
parties arose before the court. The
judge held that there cannot be any
abandonment of a petition filed w/s 13
B of the Hindu Marriage Act without
the consent of both parties and permis-
sion to do so would nullify the purpose
of a joint application.

In Nachhattar Singh Vs Harcharan
Kaur (AIR 1986 Punjab and Haryana
201) the court held that a mutual con-
sent petition cannot be dismissed as
withdrawn at the instance of one party.
Both parties must ask for the with-
drawal.

Leprosy/Venereal Disease

If the petitioner has contracted leprosy
or venereal disease from the respon-
dent, this constitutes undue hardship
and suffering and is a ground for di-
vorce.

This article will be continued in the
next issue of The Lawyers, when dif-
ferences in divorce laws under diffe-
rent personal laws will be discussed.

Lawyers

These Grey Pages are a regular feature of the
magazine. They have separate running page
numbers. At the end of the year they will be
compiled and indexed allowing the reader to
use them as a ready reference.

The annual index for the year 1986 is pub-
lished in the December 1986 issue of The

Attention Readers

In order to cater to the readers needs, we will
be carrying articles in these Grey Pages on
topics specially suggested by the readers.
Would you like any particular topics of law to
be discussed in the Grey Pages?

If you haye any suggestions, send them to us.
We will make sure that your needs are served,
and the topics you suggest are covered.
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SHOW CASE

‘Absolute Liability
For Hazardous Industry

In a recent judgement the Supreme Court has held that hazardous industry has an absolute and non
delegable liability for any injury sustained by any person on account of its activity. Anand Grover
explains the background leading up to this landmark judgement.

ust before his retirement, Chief Jus-

tice P.N. Bhagwati, heading a 5-
judge bench, decided in the Shriram
case- that any hazardous industry is
strictly liable for an injury sustained by
any person because of the activity car-
ried on by it. This is the first decision
of its kind. Therefore, it is bound to
affect future personal injury litigation
in the country. The order and judge-
ment passed by the Supreme Court on
22nd December, 1986 does not dispose
off the pettion arising out of the leak-

age of oleum gas (concentrated sul--

phuric acid). It is the third order pas-
sed in that litigation.

Hazardous Industfy

Shriram Foods and Fertilisers Indus-
tries (SFET) is an enterprise of the De-
lhi Cloth Mills Company Limited. Set
up in 1949, it has number of units in-
cluding unit manufacturing Caustic
Soda, Chlorine, Hydrochloric Acid,

“Zehrili gas chhooti hai — bhago!”.

‘““‘And we ran — '150,000 of us— eyes
burning, choking, breathless, vomiting.
Leaving even our children behind ™.

Sulphuric  Acid, Alum, Stable
Bleaching Powder, Superphosphate,
Vanaspati, Soap and Active Earth, all
extremely hazardous chemicals. All the
units are housed in a single complex in
a 76 acre plot, surrounded by thickly
populated residential colonies. Within
a 3 kilometer radius there is a popula-
tion of about 2 lac people.

Though SFFTI directly employs about
263 persons, nearly 4000 workmen are
indirectly dependent on its running.

The Bhopal tragedy in December,
1984 shook the lethargy of the Govern-
ment about the safety of hazardous op-
erations, especially in the Capital. On
questions raised in Parliament in
March, 1985, the Minister concerned
assured that all possible steps will be
taken to ensure safety.

Expert Committees

A number of expert committees were
appointed to look into the safety at
SFFI. The Slater Committee, compris-
ing experts from the U.K., had sub-
mitted its report in July, 1985. It char-
acterized SFFI as ‘a major hazard facil-
ity.” The Manmohan Committee also
inspected the chlorine plant and sub-
mitted recommendations for minimis-
ing risk to the public.

On 4th December, 1985 the pressu-
rised tank containing oleum burst, re-
sulting in a major leak. An advocate
practicing in the Tees Hazari court
died as a result. Before the public
could recover from the shock of the
leak, there was another leak on 6th De-
cember. On 4th December itself the
Lt.Governor appointed an expert com-
mittee (Sethuraman committee) to in-
vestigate the leak. The District Magis-
trate also issued orders under section
133 Cr.P.C. prohibiting the manufac-
ture of hazardous chemicals at SFFI.

In the meantime a writ petition under
article 32 of the constitution (to en-
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force fundamental rights) was filed.
Substantially, it contended that con-
tnuation of the acuvities at SFFI
would be hazardous to life and, there-
fore, violate the right to life guaranteed
under artcle 21.

Initally the question that arose was,
pending the final decision on the peti-
tion seeking relocation of SFFI,
whether SFFI would be allowed to res-
tart some of its units, specially the
chlorine plant.

Relocation necessary

All the expert committees were of the
view that the plant was hazardous.
Risk to the public could not be com-
pletely eliminated without relocating
the plant. It could only be minimized.
The Manmohan committee had made

-recommendation for miinimizing the

risk to the lowest.

By an order of 17th February 1986
[(1986) 2 SCC 175], the Supreme
Court allowed the restarting of the

~ chlorine plant on certain stringet con-

ditions. These included an expert com-
mittee monitoring the implementation
of the Manmohan committee recomm-
endations; delegation of reponsibility of
monitoring safety instruments to
workmen; mandatory inspections by
the Pollution Board and Inspectorate
of Factories; undertaking from Chair-
man and Managing Director to be per-
sonally responsible for any leak that
may occur in future; appointing a
workers committee to look after safety;
putting up notices about effects of
chlorine; training workers for safety
precautions; installing loudspeakers
for proper announcments during an
emergency; proper vigilance of safety
and Shriram depositing Rs.20 lacs and
furnishing a bank guarantee for
another Rs.15 lacs to meet any future
claims.

SFFI had made an application to vary
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SHOW CASE

the order, specially regarding personal
responsibility of the Chairman and
Managing Director and the deposit of
money. This application was substan-
tially rejected.

Constitutional Issues

As applications had been made for
compensation,a number of issues of co-
nstitutional importance, including the
scope of articles 32 and 21, were
raised. The three-judge bench referred
the matter to a five-judge constitution-
al bench.

~ The two questions raised were: (a)
whether a private enterprise like SFFI

would be subject to writ jurisdiction
under article 32 of the constitution?
and (b) what liability is foisted by law
onto enterprises carrying on hazardous
activity?

In the judgement given by the five -

judge bench headed by Chief Justice

" Bhagwati, the first question, though

elaborately discussed, has been left
open. One of the new criteria which
was raised and accepted was the nature
of the activity carried on in the context
of the industrial policy of the Govern-
ment, and in particular the classifica-
tion of the industry under the Indus-

tries (Devclopment and Regulation)
Act, 1951.

The policy categorises-industries in
three types, viz.(a) those which are ex-
clusive responsibility of the state, (b)
those in which the state should take the

-rsponsibility to establish, and (c) those

which could left to the initiative of the
private sector. The SFFI falls in the
second category. The act places che-
mical and fertilizers industry in the
first schedule, which it declares to be
in public interest for the Central Gov-
ernment to take under its control.
Thus, the argument was that the exces-
sive regulation and control of a private
enterprise, such as SFFI, by the state
would make it an ‘authority’ under
article 12 of the constitution and amen-
able to writ jurisdiction. The argument
was supported by the American doc-
trine of State Action based on similar
grounds. However, this interesting
question was not decided.

Absolute Liability

The court was quite clear on the
second issue viz. liability. It ruled that
“an enterprise which is engaged in
hazardous or inherently dangerous in-
dustry which poses a potential hazard
to the health and safety of persons
working in the factory .and resid-

owes an absolute and non-
delegable duty to the community to en-
sure that no harm results to anyone on
account of hazardous or inherently
dangerous nature of the activity which
it has undertaken.” Such enterprises
..:.. “ must be held strictly liable for
causing harm as a part of the social cost
for carrying on the hazardous or in-
herently dangerous activity.” And, “in
case of an escape of toxic gas the enter-
prise is strictly and absolutely liable to
compensate all those who are affected
by the accidént and such liability is not
subject 10 any of the exceptions which
operate vis-a-vis the tortious principle

- of strict liability under the rule in Ry-

lands ». Fletcher.” Moreover the court
held that, “ the larger and more pros-
perous the enterprise the greater must
be the amout of compensation payable
by it ...”

The ruling is of a far reaching import-
ance. For the first tme the highest
court of the land has held that industry
carrying on hazardous activity is strict-
ly liable for any harm caused. The liti-
gants in Bhopal will directly benefit
from this ruling. However, it remains
to be seen whether tort litigation will
take off in this country after this judge-

ment. )
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WARRANTS ATTENTION

Amnesty Report on Punjab

1th developments in Punjab takmg on a violent turn, a number of innocent persons have fallen
victim to the might of the armed machinery of the State, which has now been invoked to q:fe{l
the volent agitation. Naturally, Amensty International, the premier world body on civil

W

liberties, is concerned about the developments in Punjab. Naznene Rowhani

report of the Amnesty International on Punjab.

Recent developments

ecent political conflict in the Pun-

jab has centered around the de-
mands, by sections of the Sikh com-
munity, for greater recognition of the
Sikh faith and identity.

The Sikhs in Punjab number over
10,199,000 and make up 60.7% of the
present population in the State; all
over India, they number less than 2%
of the total population (figures from
1981 census).

A central role in voicing the demands
of many Sikhs has been played by the
Akali Dal. The Akali Dal (literally
“Army of Immortals) had its origins
formed in the 1920°s with the objective
of obtaining control over Sikh shrines
in order to ensure that they would be
administered in accordance with the
principles of the Sikh faith. In recent
years, members of the Akali Dal have
increased the pressure for the imple-
mentation of their demands.

Listing demands of a political, econo-

Amnesty International’s con-
cerns

At present, over 360 detainees, are re-
ported to be held on political grounds
at Jodhpur Jail in Rajasthan. All are
Sikhs from the Punjab. They were
arrested immediately about the time of
Operation Bluestar from 5-7 June,
1984, to remove the Sikh fundamental-
ist leader, Sant Jarnail Singh Bhin-
dranwale and his armed followers from
the Golden Temple at Amritsar.

Amnesty Interndtional believes there is
a possibility that among these detenus

there may be men or women who were
arrested simply as a result of having
been present in the Golden Temple for
religious or peaceful political purposes.
Amnesty International is, therefore,
taking up the cases of these detenus,

especially now that they remain de-
tained beyond the maximum period of
two years detention, without trial, per-
mitted by the National Security Act.

Preventive Detention Laws

reports on the latest

Search, a common occurence in Punjab

detention. The two Amendments to
the NSA have further limited the scope
of judicial review of detentions. Pre-
ventive detention is specifically prohi-
bited under Article 9 of the Interna-
tonal Covenant on Civil and Political
Rights, to which India is a party,
which the Amnesty International be-
lives is violated by the NSA.

The Terrorist Affected Areas

mic and religious nature, its aim was to National Security Act (Special Courts) Act o
obtain greater autonomy. The de- . . ist Affected Areas Act be- =
. ! The 1980 National Security Act, per- The Terrorist Affected Areas Act be
gmuds mt;lude that qhmd;g;fh Islﬁgulg mits under Section 3, detention with- ~ came law in August, 1984 and permit-
ecome Pe s?lg_@plt§1_° e £ 13% gut trial for a maximum of two yearsin  ted Special Courts to be established to
;?d that l;m&? dlepc_amng areasd YOI order to prevent activities alleged to be  Ury persons for offences such as “wag-
tharga“a SfOP . 1: 1ncorporated o« aindicial to the defence or security ~ ing war” and also for activities involv-

PRIETS (S Tiet. of India.” Cases are to be reviewed by ing ?“?VOC’-‘CY 'Uf violence (§UCh as I_IIRIS‘
Most controversial were the demands an Advisory Board within six months 108 “IMputauons, assertauons prejudi-
for greater autonomy for the State with  of the date of detention. cial to natonal integration”).
zhfii?a%liss ﬁéﬁfnot;ti c:mm% ci;:»se t{j A Second Amendment to the NSA per-  Trials In Camera
land for the Sikh ¢ mms parate dotllllllfs mits the continued detention of per-  Section 12 of the Act specifies that it is
5 sisin. Suth Od u.néty, e ol Soms held once the two year maximum  mandatory for Special Courts to sit in
cparatism. a cemand was openty period has expired. camera (behind closed doors). The Un-
made in 1986 by a group of young Sikh " . .
- DU . . . n Minister of State for Home Affairs
militants, issuing a declaration of an Amnesty International is concerned n
: : p” . - was reported to have said that these
independent Sikh State - “Khalistan” - that the NSA permits people to be de- . .

e p . oy provisions were made for the protec-
land of the Khalsa - (“Khalsa” means rtained for the legitimate and peaceful tion of the identity of witnesses
company of the pure). Demands of this expression of their - political views. :
nature have always been strongly re- Moreover, preventive detention leg- Amensty International believes that
sisted by the Central Government in islation, by-passes the ordinary process  such provisions could seriously inhibit
Delhi, particularly so in the case of of criminal law by which persons are defence lawyers cross-examining wit- -
Punjab, which is strategically placed, protected by legal safeguards enacted nesses to question the authenticity of e

bordering Pakistan.
16 '

to prevent cases of arbitrary or illegal
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WARRANTS ATTENTION

Burden of proof

Section 20 of the Terrorist Affected
Areas Act transfers to an accused per-
son the burden of proving his inno-
cence, if arrested. The Act adds a new
section 111A in Indian Evidence Act.
This provides that a person found in an
area declared to be a disturbed area is
to ‘be presumed guilty of the offence
allegedly committed merely if the pro-
secution shows that the accused person
was in the declared area at a time when
firearms or explosives were being used
against members of the armed forces
discharging their dutiss.

Amnesty International is concerned
that there is a possibility that innocent
persons could be arrested and held in
prison for trial "y Special Courts in
camera. It would appear, for example,
that these legal provisions could be
used to imprison journalists covering a
news event or persons known for their
views opposed to the government in
power. These legal provisions appear
to Amnesty International to con-
travene Article 14(2) of the Interna-
tional Covenant on Civil and Political
Rights, which reads:

“Everyone charged with a criminal off-
ence shall have the right to be pre-
sumed innocent until proved guilty
according to law”

Restriction on appeal

Artcle 14 of the Terrorist Affected
Areas Act provides that appeals against
decisions by Special Courts are to be
limited only to the Supreme Court and
have to be made within 30 days of
judgement. Under ordinary law, an
appeal is first to the High Court and
then to the Supreme Court. The time
limit for appeals is normally 90 days.
Lawyers have pointed out that under
the new procedures, many persons, if
convicted, may not have the means to
approach qualified lawyers and arrange
for an appeal to be made to the Sup-
reme Court sitting in New Delhi.
Amnesty International believes that ac-
cess to customary appeal procedures is
all the more important to persons
arrested under the Terrorist Affected
Area and that sufficient time and facili-
ties be provided, especially since the
Special Courts may even impose the
death penalty.

The Indian Constitution itself recog-

nises the importance of the principle to
uphold customary legal safeguards.
Article 21 of the Constitution reads:

“No person shall be deprived of his life
or personal liberty except according to
procedure established by law.”

Conclusion

It is on these and other grounds relat-
ing to the suspension of legal safe-
guards specified above that Amnesty
International is greatly concerned that
innocent persons, prisoners of consci-
ence among them, might be detained
under the provisions of the preventive
detention Acts and that they might
even be subjected to the death penalty.

Trials in which a category of persons,
all Iabelled to be “terrorists”, are tried
in camera, under procedures which
shift the burden of proving a person’s
innocence to the accused person and
which reduce the possibilities for
appeal, appear to establish a second
class system of justice for political
offenders. This is what Amnesty Inter-
national is concerned about.

Naznene Rowhani is a student of law at the Uni-
versity of Bombay.
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SMOOTH SAILING FOR THE WORKMEN
The Shipping Corporation Of India Staff Union
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SPECIAL REPORT

UCC Appeals Keenan’s Judgement

ndira Jaising reports from New York on the arguments in the Appeal filed by the UCC in
Second Circuit Court of Appeals. X

ollowing the decision of Judge

Keenan in May 1986, the Gov-
ernment of India filed a suit in the Dis-
trict Court at Bhopal against Union
Carbide Corporation, U.S.A. claiming
unspecified damages in respect of the
disaster which occured from the gas
leak at the plant of Union Carbide In-
dia Ltd. at Bhopal in December 1984.
The claim in the suit was a repetition
of the complaint filed in the New York
Court, based primarily on strict pro-
duct liability of the parent company.
The Government, on behalf of the vic-
tims also claims in its suit that the
multi-national enterprise was engaged
in the manufacture of a dangerous sub-
stance, MIC, and thart it did not dis-
close the exact toxic nature of the sub-
stance prior to licensing.

With the filing of the suit in Bhopal
and the consent of UCC to submit to
the jurisdiction of the Indian Courts,
one would have thought that the stage
was set for the hearing in Bhopal. Sur-
prisingly, the the UCC has filed an
appeal in the Second Circuit Court of
Appeals in New York against some of
the conditons imposed by Judge
Keenan. The Plaintiffs lawyers, Stan-
ley Chesley and Lee Bailey, have also
appealed, claiming that American
Courts shoud retain jurisdiction.
Thus, though the suit has been filed in

India, the future of the litigation re--

mains uncertain until such time as the
appeal is decided.

Fair Settlement

Arguing at the hearing of the appeal
last month in New York, the Plaintiffs
lawyers main concern was to get a hear-
ing on the fairness of the offer for settle-
ment made by UCC. They maintain that
a settlement had been reached between
the Plaintiffs and UCC at $ 350 million
and insist that this is a fair settlement.
Stanley Chesley maintained that at one
stage even the Government of India was
agreeable to this settlement but backed
out due to political pressure. The main
thrust of his argument was that the case
should be sent back to Judge Keenan for
a finding on the fairness of the settle-
ment. aie:
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All the three judges hearing the
appeal, George C. Pratt, Walter R.Mans-
field and Frank X. Altimari, seemed con-
vinced that the tort had the closest con-
nection with Bhopal and the suit should
be heard there. At the opening of the
hearing there seemed no chance that
Judge Keenan’s decision would be re-
versed. On the question of settlement,
the Judges did ask Michael Ciresi,
appearing for the Government of India,
whether there was any chance of settling
the dispute in the region of $ 350 million,
to which he categorically replied in the
negative.

Once the Government indicated that it
would not accept anything near $ 350
million, all talk of settlement seemed use-
less. Neither Stanley Chesley nor Lee
Bailey were able to answer the repeated
pointed questions as to why the suit
should be heard in USA. The only
answer given was that Government of In-
dia did not represent the victims but that
they, the private lawyers, did. They de-
manded a decision on representation.
When it was pointed out to them by the
Judges that their representation had been
specifically withdrawn, they retorted that
this was done under police pressure and
insisted that the court decide whether
Government of India was entitled to rep-
resent the victims at all. Michael Ciresi
was quick to point out that deciding the
guestion of representation at this stage
was not in the interest of the victims as it
would take no less to two years to find
out whether the victims had withdrawn
their authorization from the American
lawyers, thus delaying a decision on
merits.

Which Law ?

When asked again by the Judges
why the suit should be heard in the
USA, Stanley Chesley replied that in
New York, unlike in India, the cases
can be tried on a representative basis
and that Indian Courts had no experi-
ence in dealing with mass disaster.
Surprisingly, in answer to a question
which substantive law would apply if
the case was heard in USA, he said it
would be Indian law and not US law,
indicating quite clearly that in his
opinion, the question of liability and
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damages would both be determined by
Indian law. It is perhaps this approach
that explains his stand that $ 350 mil-
lion is a fair amount. He was quite
clearly of the view that there was no
need for a decision on punutive dam-
ages.

None of the Judges seemed impress-
ed by the argument in favour of retain-
ing the case in the USA. They pointed
out that at the time of the disaster,
there were no Americans operating the
plant. Apart from UCC, none of the
other potential defendants were in
USA. Clearly, in their opinion, the
question of the way the plant was oper-
ated could not be overlooked, concen-
trating only on questions of plant de-
sign. It was almost as if they were
arguing the UCC case on liability for
the American company.

Bud Holman for UCC who had also
appealed the judgement of Judge
Keenan was not able to explain his case
or the reason for the appeal. The
Judges were at a loss to understand
whether Bud Holman, for the UCC,
wanted the suit heard in India or in the
USA. Holman claimed that UCC was
not being given a fair hearing in India.
Their mail was opened and telephones
tapped,he said.He complained that on
the 17th November 1986, UCC was
restrained from disposing off its world
wide assets and maintained that it had
not agreed to have its world wide assets
being subject to the jurisdiction of the
Indian courts. The injunction, he said,
violated due process. The Judges
asked him whether he had not studied
the Indian system before agreeing to
submit to its jurisdiction. When asked
pointedly t6 specify whether he wanted
the suit heard in India or in the USA,
he said the suit should be in India but
its conduct supervised by Judge
Keenan, to which the Judge rhetorical-
ly asked: “How would you like it if you
were a judge in India and had an
American judge breathing down your
neck telling you what to do?”

His position was so clearly unsus-
tainable that he quickly gave it up,
Bud Holman also complained that
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Frank X. Altimari
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Walter R. Mansfield

UCC had no access to documents as
they were all seized by the CBI. He
was suggesting that India was therefore
not an adequate forum. The complaint
was patently incorrect as UCIL has
been given a complete list of docu-
ments seized, photocopies and the
right to inspect originals. In fact for
those familiar with the happenings in
the Company town of Bhopal, it is
common knowledge that UCIL has
direct access to CBI and all its docu-
ments. In fact, quoting CBI sources,
UCIL has claimed that the investigat-
ing authority has absolved it of all
liability.

One-sided Discovery

Although the Judges were not impress-
ed by Holman’s complaint of violations
of due process, they did seem to agree
with him that it was unfair to submit
UCC to Federal Rules of Discovery but
not impose the same condition on the
Government of India. They said this did
raise serious questions of due process and
hinted that discovery should be
“mutual”. Michael Ciresi was asked
whether he would agree to submit to
Federal Rules of Discovery in India, to
which he replied that he would in rela-
ton to events that occured in the USA
only. Holman also insisted that the sertle-
ment offered was fair and the case be sent
back to Judge Keenan for settlement. He
insisted that during the negotiations for
settlement, the Government of India had
demanded substantially less than $ 1 mil-
lion and in fact was willing to settle for $
4 million. So vehement was his opposi-
tion to the Indian Courts that one Judge
remarked: “I am not sure if you are
arguing the Plaintiffs case.” Holman also
alleged serious violatons of “due pro-
cess” as he said that “Government of In-
dia was Plaintff and Defendant in the
same suit.”

Michel Ciresi for the Government of

India, maintained that he wanted the suit
heard in India. He denied that UCC was
prevented from having access to docu-
ments. If due process was being denied,
they could raise the issue in the Indian
Court. He was however not able to justify
the one- sided discovery with the judges
insisting there was nothing wrong with
Government of India submitting to dis-
covery also. In fact they wondered
whether UCC would be permitted to
withdraw its consent to submit to juris-
diction in India as they felt due process
was not assured. Bud Holman pointed
out that at no stage did UCC say to Judge
Keenan that they needed broad discovery
but maintained that rules of Civil Proce-
dure in India were adequate. Ciresi
opposed any move to send the case back
to Judge Keenan and maintained that no
settlement was possible.

Stanley Chesley concluded by alleging
that Government of India was obstruct-
ing sertlement but not providing data on
the vicitims which would help a settle-
ment. He insisted that $ 350 million was
a “generous” offer in Indian terms. Bud
Holman maintained that they would be
willing to settle even without Govern-
ment of India but that they wanted a
“global settlement.”

Issues Arising

Amidst the confusing and complicated
arguments, the two most serious issues
that emerged were, whether one-sided
discovery was not violative of due pro-
cess and what is the implication of having
Government of India as Plaintiff and De-
fendant in the same suit in Bhopal. The
judges seemed to think both raised issues
of “fundamental constitutional fairness™.

In Bhopal, only in November 1986 did
Government of India, for the first time
claim $ 3 billion as damages on behalf of
5.2 lakh claimants. According to Govern-
ment figures, 2,889 died and 40,000 are
still in the category of seriously injured.
To secure the claim, UCC has given an
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undertaking to give bonds of that
UCC has finally filed a defence in the
Court at Bhopal disclaiming all lability
and alleging sabotage. They have also
made a counter- claim against Govern-
ment of India as a joint tort- feaser alleg-
ing the Government had full knowledge
of the toxic nature of the substance MIC.
They claim thart the State is responsible
for irresponsibly permitting human set-
tlements in the region of UCIL plant.
Carbide also claims that the contract for
the wansfer of technology contains a
clause absolving UCC from any legal
liability on account of any accident.

Future Prospects

A judgement on appeal in the Circuit
Court New York is not normally deli-
vered in less than sixty days. The Execu-
tive Officer of the Court seemed to be of
the opinion that this appeal may take lon-
ger to decide. While the US Court of
Appeals is almost certain to endorse
Judge Keenans decision on the forum
issue and allow the suit 1o continue in
India, it seems highly likely that it will
impose reciprocal and murtual rules of
discovery in India. The court is likely to
hold, that one-sided discovery violates
due process The far more formidable
objection is the fact that Government of
India is clearly the Plaintff and Defen-
dant in the same suit. When asked how
such a situation can be dealt with, some
lawyers believe that Government can re-
sist by pleading the doctrine of sovere
ign imimunity, a defence most unlikely to
succeed as it has chosen to invoke the
jurisdiction of the Court on its own be-
half. It would be too tragic, if the already
protracted legal battle comes to nought if
UCC succeeds in its contention that such
a procedure violates due process. But
who will wait for the tragic end to this
complex liigaton? Would it not be bet-
ter for Government of India to anticipaté
questions of due process and permit vic-
dms to be represented independently.
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COMMENT

Social Action Litigation under Section

91 CPC.

he introduction of Section 91 in the Civil Procedure Code has allowed public spirited indi-
viduals to file suits in ordinary civil courts to stop a public wrong. This important amendment
~ has been little used. However, it provides scope for Social Action Litigation ( SAL ) at the grass
roots level. Nirmalkumar Suryawanshi explains the provisions under section 91 C.P.C.

To protect public rights and public
terest, the Civil Procedure Code
(CPC) was amended in 1973 by enact-
ing a new section 91 in the Chapter
titled “Special Proceedings”.

Prior to 1976, in case of public nui-
sance, the Advocate General, or any
two persons with his consent, could in-
stitute a suit, for a declaration and in-
junction under séction 91 of the Civil
Procedure Code. No special damage
had to be shown or pleaded in such a
proceeding. In 1976, this section was
amended creating a new right to file a
suit, not only in case of public nuisance
but also for any “other wrongful act”
affecting the public. Moreover, it is no
longer necessary to obrain the consent
of the Advocate General. Leave can be
obtained directly from the court. The
1976 amendment has, therefore, great-
ly liberalised access to the courts for
members of the public in respect of
wrongful acts by other persons.

Relator Actions

The concept embodied in Section 91 is
based on the practice followed in Eng-
land which is known as “Relator Ac-
don”. The Attorney General in Eng-
land can bring an action at the relation
(i.e. at the instance) of some other per-
son claiming an injunction or declara-
tion to prevent public wrongs or public
nuisance. While injunctions and dec-
larations are the principal safegnards
“for private rights, under Section 91,
they are made available for the protec-
tion of public rights and public interest
by means of a relator action. Thanks to
this innovation, two persons can initi-
ate an action even though they do not
sustain any particular damage or injury
themselves or they do not have any
personal interest in the matter.

Under the new amendment, the scope
of the provision has been widened. Un-
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fair and unjust acts of public author-
ities or local authorities can now be
questioned under section 91 by obtain-
ing injunctons or declarations or any
other appropriate relief. These re-
medies are also available against per-
sons, individuals or corporate entities.

Wrongful Act

The term “wrongful act” is not defined
in the Civil Procedure Code. The
ordinary dictionary meaning is an act
characterized by unfairness or injus-
tice, or an act contrary to law. It can
also include improper acts, illegal acts,
tortuous acts, malicious and vexatious
acts and omissions resulting in a
breach of law, which cause damage or
injury. '

The amendment to section 91 there-
fore, opens new ground in the field of
Social Action Litigation (SAL)in In-
dia
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In the Fudges case (S.P. Gupta V UOI,
ATR 1982 SC 149) Justice P.N. Bhag-
wati, while discussing the procedural
law regarding public interest litigation
emphasised the importance of section
91 of the Civil Procedure Code.

Most of the SAL actions till date have
been filed through writ petitions,
either in High Courts or in the Sup-
reme Court. The lower courts, that is
the District Courts, have not been acu-
vated by SAL. Section 91 now allows
public spirited - persons and social

activists to approach the courts at the

lowest level, i.e. District Courts.
Moreover, unlike a writ petition,
where disputed questions of fact are
not entertained, a suit under Section
91 would allow all such questions to be
gone into, thus allowing evidence to be
led. Addidonally, unlike in writ pet-
tions, proceedings under section 91

can be instituted against all private -

parues.

Actions under section 91 has been suc-
cessfully concluded in Dhule to en-
force the State to provide drought re-
lief as well maintain hygienic environ-
ment in and around Dhule. In an order
in a proceedings under section 91, the

Dhule District Court had ordered the

State to provide relief for victims of
drought. Against the order the State

had filed a writ petition in the Bombay

High Court, which was rejected by
Justice Pratap.

Action under section 91, therefore,
provides a useful device available not
only to cater to the private needs of
ordinary citizens but also to enforce
public rights and interest. It really im-
poses a measure of control on all those
bodies, public and private, who are
guilty of infringing or abusing the law.

Nirmalkumar Suryawanshi is an advocate prac-
ticing in the District Court at Dhule, Maharash-
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COMMENT

Corruption in Legal Life

orruption has become a part of Indian public life. The legal system bears no exception.
Gulam Vahanvati comments on the state of affairs today and prescrzbes a dose of over
reaction as a first step towards a remedy.

orruption is not peculiar
to India. All the world’s

nations play this game. Some openly;
some crudely; some discreetly; some
skillfully. If this game was recognised
at the Olympic level, our performance
in several categories would surely win
medals. One area where we have al-
ways had occasion to feel confident ab-
out the lack of corruption is our higher
judiciary. Since corruption in other
walks of life has become so rampant,
the time has come to look more closely
at the problem and its different rami-
fications and to start speaking about
corruption openly. It is no longer
possible to treat corruption in the tra-
ditional hear-no-evil, see-no-evilmann-
er and deal with it in hushed whispers.
What is corruption? Corruption is
not just purchasing or selling favours.
It assumes many colours. Basically, it
must be treated as any attempt to influ-
ence any determination otherwise than
on merits. The purpose of this article is
to try and identify areas of such influ-
ences as may concern the judiciary.
The most obvious form of corruption
could be Tipping the scales. People
do believe that our judges are honest
and scrupulous, even to a fault. Since,
however, people have started accepting
corruption as a fact of life and make
insinuations about anything, it is the
duty of all those concerned with the
administration of justice to identfy
any sign of erosion and react to it. We
owe this to the system; we owe this to
the litigant; we owe this to all -our
judges who are honest. Any loose talk
of sale of justice must be exposed with
ruthlessness, however unpleasant.
Judges and the bar must deal firmly
with such elements. Letting them get
away with it is a sin. Turning a blind
eye is a crime of almost equal propor-
tion. The lead must be taken by Senior
Advocates, and “leaders” of the bar
who must stop convenient rationalisa-
tions and give up their ostrich-like atti-
turde. If they fail to do so, when one
raises one’s head from the sand, the

J} glare of the sun will be blinding.

Playing favourities has always been
an area of concern. This, of course, is
not new. A certain measure of this is
mere human frailty and subconscious
respect for individuals. A judge cannot
be faulted if he reacts negatively to an
advocate who has consistently tried to
mislead the court, or positively to an
advocate who is known to be fair and
honest. However, what is not accept-
able is the influence of other considera-
tions such as regional or caste back-
grounds which has been cited in just-
fication of the policy of transfer of
judges. Such are the reasons which
lead a large section of the bar to sup-
port transfers; what is disheartening is
that the sweep of the wand may uproot
and effect and many judges who are in
no way susceptible to these pressures.

Playing favourities raises another
basic question: to what extent can the
judges and the bar maintain contact.
Seminars and conventions are neces-
sary for a healthy exchange of points of
view on areas of mutual concern.
Nevertheless, people are concerned ab-
out the socialising that is said to be tak-
ing place. Some advocates specialise in
maintaining a high-profile posture.
The problem of judges accepting in-
vitations from lawyers is a very ticklish
and sensitive one. Close relations are
forged at the bar and if these are main-
tained without sacrificing impartiality
there can be no objection. What be-
comes troublesome is if it is sought to
be taken advantage of by some

lawyers. The manner in which some -

lawyers suddenly remember ‘“old”
friendships when they hear of an eleva-
tion is as amusing as it is artificial! The
judge does now know if at all but his
name can be cleverly dropped. The re-
sult is a totally wrong impression in the
mind of a litigant. A person whose
name was being mentioned for eleva-
tion told me that a judge must eschew
all contact with the bar. This may
appear to be a very rigid standard, but
if public confidence is to be maintained
strict rules may become inevitable.
Lobbying for the seat is another
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problem which has now reached
epidemic proportions. It is trite to say
that appointments must be solely on
merits, but unfortunately merits could
well be the last consideration if advo-
cates ‘jockey’ for appointments. The
controversy between the Union Minis-
ter of State for law and the Karnataka
Chief Minister suggests that several ex-
traneous pressures are brought to bear
in this regard. A person who owes his
appointment to such considerations
may not be able to resist collection of
the IOU. This does not merely concern
judicial appointments. .

Purchaseable lawyers inhabit the
lower levels of the system. Lawyers
who betray their clients are criminals
of the worst kind. They sell their souls
when they sell their clients. Similarly,
lawyers who grab more than they can
handle, neglect their clients, and swal-
low fat fees without reading the brief
or even turning up, are guilty of cheat-
ing. Why should you read the Paper-
Book if the judge is going to do all the
work anyway?! Instead of the Indian
Rope Trick, we now have the SADA (
Senior Advocates Disappearing Act).
How much incalculable harm can be
caused to a litigant in this fashion, par-
ticularly in the highest court, can well
be imagined.

Despatch Money is the order of the
day. It is almost impossible to get an
order issued, petition verified, plaint
lodged, papers produced, copies
obtained without the necessary pay-
ment. Papers can disappear as easily as
matters can vanish from the board.
Boards are manipulated in a manner
which causes grave concern. Some
lawyers indulge in such activities as a
fact of life, and this now forms part of
the rules of the game.

The worst thing about corruption is
that very soon one stops reacting to it
and accepts it as something one has to
live with. Unless we start overreacting,
it will inundare us all.

Gulam Vahanoati is an advocate practicing in
the Bombay High Court.
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K.G. Kannabirén

A

lawyer and as an activist in the movement.

Q. How did you get involved in the civil
rights movement?

A. In 1964, after the Shrinakulam
movement, there was tremendous
amount of repression. Large number
of persons were arrested illegally. Most
of them were political dissidents. This
was the time that the phenomena of
encounter deaths began in Andhra
Pradesh (The U.N. calls them extra
judicial executions).

At the time I started appearing as a
lawyer for some of the detenués. There
was a group of poets. They included
personalities like Jwalamukhi and
Nikhileshwar. They called themselves
revolutionary poets. Their writings
were proscribed under of the Indian
Penal Code (I.P.C.). A large number
of poets had their poems proscribed.

Q. What was the nature of this poetry?

A. They contained exhortations for the
overthrow of the ‘system’. With other
colleagues at the bar, I started appear-
ing for these poets. Most of them were
detained under the Andhra preventive
detention law. The peculiar feature of
the preventive detention law was that it
provided that even if one of the
grounds of detention was sustained
then the preventive detention could be
sustained. This is similar to the
National Security Act as amended to-

d3Y-  The Andhra Pradesh' law was
challenged by us as being violative of
Article 22(5) of the Constitution. The
law was struck down by the High
Court through Justice O. Chinappa
Reddy and Justice A.D.V. Reddy.

Also between 1969 and 1974 there
were a number of conspiracy cases, ab-
out 22 in all, mostly under Chapter VI
of the I.P.C. Most of the cases were
thrown out by the courts. The Secun-
derabad conspiracy case was the big-
gest of them all. That case is still going
on. Moreover, between 1969 and 1974
there were about 450 ‘“‘encounter

2

deaths.”

Q. How did the lawyers manage all these
cases? '

A. Fortunately, the lawyers acting in
these cases of encounter deaths and
preventive detention, formed a De-
fence Committee at the High Court
level. In 1973, the Andhra Pradesh
Civil Liberties Committee (APCLC),
was also set up. The first President of
the APCLC was the famous poet Sri
Sri.

Q. What happened during the emergency?
A. Most of the activists of the Defence
Committee and the APCLC were de-
tained and they stopped functioning.
The detentions were challenged as was
"MISA itself. It was upheld by the
Andhra Pradesh High Court (P. Venk-
ataseshamma versus State of Andhra
Prasdesh AIR 1976 AP 1).

Q. Did the situation improve after the
emergency?

A. In 1977, in a meeting of the Confer-
ence for Democracy (C.F.D.), it was
strongly felt that the physical liquida-
tion of political dissidents (whatever
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ndhra Pradesh has the dubious distinction of an Indian State having the worst record on cloil .
hberties. K.G. Kannabiran has been active in the civil liberties and democratic rights move-
ment in Andhra Pradesh for over two decades. We talked to him about his involvement as a
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their political affiliations) could not .

be permitted. So it was decided to set
up an unofficial committee of citizens
to investigate ‘encounter deaths’. That
is how the Tarkunde Committee came
into existence.

Because the Janata Government was in

power, it was compelled to appoint an .

enquiry commission, headed by Jus-
tice Bhargawa, under the Commission
of Inquiries Act, to investigate such
encounters.

The Bhargawa Commission Lhorough—

ly exposed the encounter deaths. To

prevent such exposures, the A.P. Gov-
ernment passed a Government Order
(G.O.)to hold- the proceedings in
camera (not open to public gaze).

Q. How were you able to intervene in -

Bhargawa Commission to your advan-
tage? . '

A. During the emergency; the police
used to hold the detenues illegally in
the forest guest houses or inspection
bungalows. I personally went to the
guest houses and bungalows where I
found the names of police officers in
the register.

Initially  Justice = Bhargawa was
apprehensive about out contentions of
encounter deaths. He was slow to
change. But the registers and other
documentary evidence was compelling’
enough. That is when they clamped
down with the G.0. We walked out
after the G.O. was issued. It was im-
possible for witnesses to be protected
after that.

Q. You became the president of the
APCLC in 1980. How has the APCLC
fared since then?

A. Well, between 1977 and 1980, dur-
ing the janata days, theré were no en-
counter deaths. But on the return of
the Congress in A.P., the encounter
deaths increased dramatcally. Be-
tween January and February there
were about 12 deaths. On N.T.R.’s
Government assuming power, in the
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N
“’ first phase, encounter deaths went matically flout all constirutional and Since the Telangna movement nearly
down. There were about 3 in the first  legal provisions. 2,500 persons have been killed. On
phase. But after the ‘restoration of _ i account of the communist movement
democracy> (N.T.R.’s return), the Q. Do you belong o any political party? of that period the people are still politi-
A.P. Government became very repres- A. No, I do Tk, Lh(_)ug,l,l the State cally active despite a number of set
sive. The police was given unbridled brands me as a “Naxalite. . backs. In the 30 years since independ-
power. In 1984, 20 persons were killed = ‘AR interesting thing happened in one  e;ce  socio-economic conditions have
in encounter deaths. In 1985-86 64  ase. A letter petition was filed from  gererjorated. Popular movements cen-
persons were killed in police lock ups. gﬁi?n%iﬁcmwﬁzgfngam:gmt ommf :E:; tered around basic demands are driven
Q. How has APCLC been tackling this  excesses when one person lost hisliife. I undeL"grom:t,d b}: labcl_hn}g Shemixs oz
4 e volutionary’ or ‘naxalite’,
. problem of encounter deaths? was appointed as a Commissioner to The basic flaw is thar th
A. APCLC has been protesting against  investigate the facts. The State filed an ¢ basic awttls o £he court? ;fc
these at various levels, but to no avail.  appeal making allegations against me INPSIVIONS I e SSTines Oh me
We have also raised question of nearly  personally - stating that as I had been people at large. 'I:he State resorts to
. . - . force to quell the just demands of the
525 persons who were taken into illegal ~ appearing for ‘Naxalites’ and taking up . % h 0 ind
B custody and tortured berween 1983 their cases and as I was the president of PROpIE. V¥ ELNAVE: 10, CONSTANLL TEmin
Z.. and 1985. We argued that public ser-  the APCLC and the Organising Secret- ~ O2rSelves t{na; dematl)cracx bt b
\.” vants who had been systematically ary of the PUCL, I was a “Naxalite.” e e e
Violz‘iting consti‘gutional pro‘{isions have . o cihen compelled to file an affidavit Q. What are the ﬁ:mre plans of the civil
no right to continue as public servants. arguing that if the logic of the State’s Liberties movement: ) -
Unfortunately, the protests about such ~ argument was. extended all lawyers A. Some of the groups, activist,
illegalities resulted in the State attack-  appearing for tax evaders would be tax ~ lawyers and judges have got together
ing civil liberties activists by arresting ~ evaders and those appearing for smug- ~ nd set up the Human Rights Commis-
and detaining them illegally. At one glers would be smugglers. Fortunately ~ sion (H.R.C.). The H.R.C. is sup-
: time in 1985, half of the APCLC - ex- it was not so. Only lawyers appearing ~ Posed to take up grave or gross viola-,
1 utive were in detention. for “Naxalites” were labelled as Uons of human rights. Not each every
] o “Naxalites.” case of human rights violations will be
On 7th November, 1986, after the : taken up by the H.R.C., only the most
death of a Dy. S.P., an activist of the Q- You are not only the President of 0o 0470 oo
APCLC, J.Laksha Reddi (nearly 65 APCLC but also the Organising Secret- , e
years old) was shot dead. ary of the P UC.L. Some people feel .that Q. The H .R.C. is supposed to be headed -~
. . some persons in the PUCL especially by judges. I take it? What is the creteria
Q. What is the attitude of the APCLC lawyers , have dual attitudes. For exam-  for their selection? )
 towards wole?‘:ce? - ple, a lot of them while paying lip-  A.Judges will be mostly those who
A. In the civil Liberties movement and Wpdlhy fO‘."’ civil Hbmi&&’, appear fﬂf have served on the Supreme Court or
APCLC we do not and will not support  sections which are opposed to civil liber-  on the High Courts. The criteria will
any violent activities by any political  ties. What do you have to say about that?  be whether or not they have a strong
Ao party. A. I feel that we should involve as large ~ human rights commitment as is evi-
FS7 Violence by political parties is counter- @ section of the people as possible in  dent from their judgements.
i productive and results in a set back in Grdt?r 10 prevent the €rosion of demo- Q. What do you hope 10 achieve with the
the civil liberties movement and the Cratic rights. The thgologICA! apprfoach H R.C.?
. dem.ocrat:f: prcicess. ) ﬁvﬁt]llj)?r;f:s glu;ic;m:;gucnve of the A.H.R. C. hopes to compel the Gov-
; Having said this, I must add that if the R ernment to recognize that it is violating
;-, State and its officers act outside the Q' The encounter '.ktulngs in A.P. seemed human rights as well as make the peo-
i law, and act like armed brigands,it for- 0 be never ending? Do you see any e glive to human rights so that
i feits its respect and claim to immunity ~ change? they do something to-stop the situation”
] for its actions, especially if they syste- A. Well, I think they will never end.  from deteriorating further.
, Your only crime: IGNORANCE
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Arbitrary Arbitrators

nemployed  retired Supreme Court

Fudges have found themselves a
lucrative niche in legal Delhi. There are
the new band of arbitrary arbitrators. In-
creasingly, they are being patronised not
only by the parties to the dispute-but also
by the Supreme Court judges.

Often, in pending disputes, one hears the
judges saying: “Why don’t you refer the
dispute to arbitration®[Even names are
suggested. What an ingenous way of get-
ting rid of arrears!

The current market for a retired Supreme
Court judge is Rs. 5000/~ per day for
“Non effective hearing” and Rs.7500/-
for “effective hearing.” Before the award
is delivered an arbitrator can pick up
Rs.70,000 to Rs.80,000/- each. There
are two of them per case. What a good
way of catching up on the lost earnings
while you were a judge.

* * *

Border Disputes

r. V. D. Tulzapurkar’s remarks,

lamenting the fact that insurance
companies were hosting Lok Adalats, re-
minds one of the border disputes endemic
to super powers resulting in occassional
skirmishes. He took offence that insurance
companies were Iresspassing into the
realms of the judiciary.

To judge is the birth right of a judge. The
border line is clearly drawn. You stick to
your territory, me to mine!

The reaction is typical of a professional’s
panic in danger of losing the mysticism
surrounding his work. Solicitors in Eng-
land reacted in a similar fashion when
they lost their monopoly in conveyancing,
a reform , by the way, long overdue in
India. And who cares if the involvement
of the insurance companies results in quick
settlement of disputes.

Who said lawyers wanted speedy settle-
ments. Fudges must have the monopoly of
judging first and last.

* * *

Parties A:nd More Parties

Any occasion is good enough for hav-

ing a good time, is'nt it? And if you
can continue business with pleasure in
true corporate style, why not? With the
appointment of Chief Fustice R. S.
Pathak, beautifully timed with the festive
season, New Delhi had more than its fair
share of parties. Everybody was keen 1o
demonstrate their affection and apprecia-
tion of the new Chief Justice - what better
way than to throw a party? L.M. Sing-
hvi, G.N. Sanghi and Kapil Sybal are
all reported to be good entertainers of in-
coming and -outgoing Chief Fustices.

* * *

Slash down Rates

enuinely surprised by the criticisim
that Rs. 5000/~ per appearance for a

Special Leave Petition is excessive, senior -

lawyers of the Supreme Court have
actually decided to do something about it.
Murli Bhandare is reported to have re-
commended to the Supreme Court Bar
Association that the fees be reduced to
Rs.2500/-. What a come down! But what
irritates the Delhi lobby is the fact that

they are overtaken by the Bombay lobby
of lawyers which lands up every week in
Delhi in unlimited numbers to appear
with the Delhi Seniors in the Supreme
Court. Four and five Bombaywallas land
up to appear as fourth and fifth counsel
and stay at the Taj and bill Rs.40,000/-
odd as their fees! Why, the Delhi Seniors
ask, should they charge only Rs:- 2500/-
when one trip to Delhi costs the client
Rs.40,0001- for the Bombaywallahs?
Good guestion that!

* * *

The Missing Judgements

119 have been looking for Fustice R.
I S. Pathak’s notable judge-
ments.” said one lawyer to another in the
corridors of the Supreme Couit. “Haven’t
found anything as yet”, said he. Promptly
came the reply. “How can you possibly
ﬁnci’ r?an_, you haven’t seen the unwritten
ones” |

i~ ¥ x
Opinionated Judges

t seems that judges never tire of being
L‘udges. A lot of them enter lucrative
arbitration practice. Others render expert
opinions. Being an ex-Chief Fustice of Sup-
reme Court also helps. Thus both Fustice

" Shah and Fustice Hidayatullah gave ‘ex-

pert’ opinions for contesting parties on Indi-
an law in a matter pending in an English
Court. Naturally, being experts, their opin-
ions were contrary to each other. But they
had no interest in the matter, except the fees
part of it.

The new brand of retired judges have

taken a leap forward. They have interest in
the matter, apart from fees. Fustice D.P.
Madon for instance, was kind enough to
render an opinion to the effect that his own
judgement in §.G.C. & D.T.E.U. and

S.G.C. & D.T. Lud. & Anr. [(1986) I.

P d

‘53\‘{’.'3

LLY 498] was not applicable to the Scindia . ’

establishment in Bombay.

When the Management lawyer produced
the written opinion, the Member of Tribunal
very aptly remarked: “Any judge’s opinion,
like any other opinion, is a matter of opin-
ion.”
You might say that Fustice Madon is an
opinionated judge.

* * ¥

Devil’s Advocate

(e,
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