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he controversy surrounding the sppointment ol High ; e
Court Judges in Tamil Nuadu exposes the anti- i oo £
demoeratic method of dppointment adopted by the Con- CONTENTS VOL 2 NO 11 1 that
stitution makers, The nominations ordinarily vrigimate from - : nd
the Chief Justice and are forwarded o the Chiel Minister ! mug
who as 4 general rule accepts them and lorwards the names EDITORIAL ! I the *
.- 10 the Central Government and the Chief Justice of India for LETTERS 3 gl
< his coneurrence. Traditivnally the nominations nuide by the COVER STORY wale:
1. Chief Justice of a High Court have gone without challenge Bhopal Disaster: Towards A Trial by th
and been accepted by the Swute Government, Central Gov- Kitty Behan 4 f the s
ernment and the Chief Justice of India. ‘The vast majority of F Sectic
appointments being made from the Bar, there is nothing 10 NOTICE BOARD ' j I
prevent a Chief Justice from numinating his friends, rela- The Proposed Amendment ik
tives and ﬁr-lluw travellers, The most offensive part of the to the Companies Act 10 ssit
procedure is that nobody need know who is being consi- The Civil Disturbance Victims _ ;
dchd lor appointment. Compensarion Bill, 1987 11 Jmont
~Ina sharp departure from existing practice, Law Minister COMMENT o Fra i
Mr. 'C. Ponnisn decided o go public, discluse the names The Legal Services Authorities Act i the Jo
recommended by Chief Justice Chandurkar and went one A G peut tl
step further, rejecting the nominations on the ground that i n;q o o the
ey were all upper caste. The Chiefl Justice denied the Justice V. R. Krishna Iyer 16 teluse
charges of communalism. 1t is not for us 1 decide who was SPECIAL REPORT long i
right in this controversy. But Chiel Justice Chandurkar is Mintmising the Minimum don 1t
clcar]y wmng’whun he cril_icisc“s the Law Minister [ur going M. M, Rare 18 I 1 spec
- public on the issue. He mainaing that the nominations must WARRANTS ATTENTION i on the
" be kept seeret. I is time to nsist that the seereey surround- e b o el G L i order
ing appointments be shed, The people have a right to know Ruii Mn bl J - 20 i slage
who is being pruposed lor appoinument belore the appoint- N LB “{made |
ment is actually made. INTERNATIONAL 11973, 1
Amidst the trade in allegations, and counter allegations Health Care for the Poor Kishor
the only voice of sanity comes from the Civil Liberties Un- Kiuy Behan 2] Abhinay
ion, While rejecting the *soil psychology’ theory and conde- HAAZIR HAI Bombuy:
mning appoin!mtnts on a communal basis, the Resolution P. K. Saru 22 hdgm
moved by Palai, Shunmugan and K, Chundru calls for an ADAALAT ANTICS 24
(amendment w Article 217 of the Constitution 1o ensure
§ dl.mo-.ruuc participation by a !.Jr!,(. scction ol the peaple to LAW AND PRACTICE F‘%
. prevent undesirable people getting into the higher echelons
uf the judiciary. " " . oy (m t
The recent American experience has several lessons Jor ﬁar_ru?il‘;VumEn s Property Rights 77 - jthe jud
us. A historic nation-wide campaign by civil liberties groups arjorie Serman ke Vid
w oppose the nominution ol Robert. L Bork resulted in his To Accuse or Not 10 Accuse s’ Ast
nomination being rejected by the Senate alter @ nation wide P. M. Bakshi . 80 tently it
debate on his ideglogy. Rewgan's next nominee, Gmsburg Improving the Equal Remuneration Act Jof Sepu
had to s{»_rhlulru\;- after rux;:latiuns '[hul_ll:l]t: h(-.Jnd'smuku_i mar&- Kitty Behan 81 ':h.l;f"l b
juana, Even otherwise, he was considered inexperienced. qor the r
The American people as 2 whole had the last word in the MONTHLY UPDATE s {bry S
process of selection. Editar: Indira Jaising fAmrudk:
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Reduce Bail Order

a¢ 1o the economic conditions
prevailing in the counuy the
aiority of the people who are below
:he poverty line cannot afford assist-
1 nce from “advocates even at nominal
1 tes and hence languish in custody for

2

{hat magistrates pass heavy bail orders
ad on account of the poor condition of
.ot of the people, they cannot avail of
ne bail order. To add insult to injury,
. o0 power is conferred upon the magis-
Auates to reduce the bail orders passed
by them which are beyond the reach of
the Actused languishing in custody.

- jection 440 (2 of the Crimunal Proce-
ar  Code, 1973, provides that ir is
wy the High Court or the Court of
wssions which can reduce the bail
srder passed by the magistrates. When
st of the Accused cannot afford to
.,a Tor the charges of the advocates in
h¢ Jower courts, it is 100 much 0 ex-
inevt them to prefer Appesl or Revision
a the higher courts. Often magistrates
snse 1o reduce the bail order passed
sng back for want of a specific provi-
~won in the law. 1 therefore suggest that
~1specific power should be conferred
. n the magistrates to reduce the bail

upe. The earlier this amendment is
qade 1n the Criminal Procedure Code
- 973, Chapter XXXIII,the bertter.

. lshor U. Joshi

Whinav Nagar, Bornvli (East),

mhay 66.

\agpur Lawyers Protest

For Vidharba, to hear of lawyers
agitating is a rarc thing, particular-
o for the removal of corruption from
- he judiciary. This was precisely why
_L“-c Vidharba J.abour Law Practition-

us' Association, Nagpur was consis-
lly in the news in the last two weeks
Scpmbcr this year. The agitation

l, hich began in the end of August was

o the removal of two new appointees,
0 fh:; S. ]J. Gadmade and Shri R. V.
: mrur.ka.r to the Labour and Industrial
«Jurts rcspecnvcly at Nagpur It began
A, Yith signature campaigns and public
_Sllls for their removal, but seeing the
“ack of response from the government,

* 3¢ agitation culminated in a two-week

¥ woger strike by the labour lawyers.
The agitation was withdrawn with the

=0 fault-of theirs, It 1s often observed—-35

uder passed by them at a subsequent -

s oremuval of Shri Gadmade and the

likelihood of Shri Amrutkar’s removal
in the near future.

The Association has found that par
ticularly in the last three vears. e,
during the wenure ol Shri Bhagwantrao
Gackwad o LabBour Munister. they had
to time and again agilate agansi the
appointments of persons with dubious
credentials and records. Thev guote
the appoinument of Shri B. R. Taun
and M. D. Kamble in 1984 as case~ in
point. Despite the Associzuon’s re-
corded objecton the State Government
went ahead  with- confirming the
appointments which was.thwarted only
with the appointees d:.chmng, consent.

The appuintments of Shri Gadmade
and Amrutwar this year were therefore
seen not only as a continuation of this
trend by the State Government, but
also as a taunt in the face of the Asso-
ciation’s campaign for a cleaner judici-
ary. When the memorandums passed
by the Association against the two new
appomlmi.nn. failed 1o elicit any re-
sponsé¢ from the Government, the
Associatioh’s next step was to bovcott
both their courts and to conduct a pub-

lic, campaign against both the judges.

However, it was found that the judges
were continuing to conduct cases and
pass orders ex-parte or in defauli. The
next step was the hunger strike which
was conducted on the premises of the

Industrial and Labour Courts of Nug-~

pur. Their agitation received response
and support from their colleagues. of
the Districi and High Courts as well ay
from other parts of Vidharba.

Susan Abraham
Chandrapur.

Transfer of Judges

I'n a democratic form of Government,
people must get justice in impartial
courts. For this purpose only, the low-
er judiciary has adopted the policy that
a person should not be a magistrate in
his own taluka nor should he be the
District Judge in his own district. The
reason behind this policy is quite ob-
vious. If a man is born, brought up,
educated and has practiced as an advo-
cate in that area, he is bound 1o have
close relatives, several friends and 1

- great number of well-acquainted peo-
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ple and well wishers in that area.
Under the circumstances it is quite
possible that a local judge could show
favour if such people are directly or
indirectly involved in the litigation be:
fore this Judge. Juuge tricnded. justice
ended. s the principle which will rule
tn his court Local judges in the High
Courts cannot be an exception ie this
experience.

We are aware that Mr. M. N. Chan-
durkar. the Chiel Justice ol .\iadr:ls
High Court. apposed the policy of in-
ter-state transfer of High Court Judges
while speaking on the oceasion of the
celebration at Bombay on completion
of 125 years of the Bombay High
Court. He criticised 1he pulicy of inter-
state trensfer under the wrdund of lan-
guage Jifficulty. Mo Chandurkar,
being Maharashiriun. i+ facing lan-
guage ditliculey. Wherher 1 is genuine
difficulty or not, we do not know, But
we are aware that . the Madras High
Court, the official ko nguayge is English.
There arc also transiators emploved by
High Court to translate the local lan-
guage o Enghsk Morcover, Mr.
Chandurkar also  kaows English.
Under the circumstances, the language
difficulty cannot be the real one. When
foreigners like English judges managed
with work in High Courts all over In-
dia, it is rather ridiculous that Mr.
Chuandurkar, being Indian, {inds lan-
guage difficulty impossible 1o over-
come in his own country.

Finally we remind the Government
its duty tw ensure impartial justice for
the people, in High Courts. The policy
of impartial justice, being of top most
importance, should 2ot be defeated by
the trivial inconveniences which Mr.
Chandurkar put forth. If the Govern-
ment means that impartial  iustice
should be available 10 the people in
High Courts, then, under the above
grounds the policy of inter-state rrans-
fer must be adopted by the Govern-
ment and implemented with inmedi-
ate effect.

K. B. Neware
Creneral Sy vreldry, i
All India Weaker Sectiom Vi .
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Bhopal Disaster: Towards A Trial

he recent order of Fustice Deo of the Bhopal District Court ordering Union Cuarbide Corporation

to pay Rs.350 crores as interim relief for the victims hus reaffirmed the strategy uc{tm‘uwd by
those who have argued that the case should be pursued through to the tral stage. In this,context
Kirty Behan discusses the law on the subject and urgues thut the Government of India is not only
not fit to represent the victims on its own but has not done a good job of ir.

fter the Bhopal disaster, large
numbers of Amecricin lawyers
filed cases in US Courts on behalf of
victime. These cases were eventually
consolidated in the Southern District
of New York. When the Indian Gov-
ernment assumed exclusive representa-
tion of the victims, it did so unaer the
doctrine of parens patriae. The statute
authorising this representation by de-
priving? Indian citizens of their right to
obtain ‘ayprivate lawyer to sue Union
Carbide Corporation (UCC) on their
uwn behalf, may be unconstitutional.
A petition has been filed in the Sup-
reme Court alleging that India’s exclu-
sive representation of the victims is un-
constitutiopal, arbitrary, unreason-
able, and contrary to the interests of
the vicums. The petition alleges that
, the Government in not filing a suit
-against Union Carbide India Limited
(UCIL), failed to fully represent the
victims, The petition also alleges that
India’s representation has been- less
than adequate, for example in failing to
survey the victims to determine the ex-
tent of their injuries. The Petitioner
asserts that the winding up of the Com-
mission of Inquiry to look into the dis-
asler was against the interests of the
victims and the Petitioner, especially
since they are as a result denied valu-
able information 1o use to establish
their claims, Obviously, the impend-
ing settlement sought to be arrived at
for a drastically low sum would also
violate -the Petitoner’s right to full
compensation.

Thus, the Petitioner alleges that the
“Bhopal Gas Leak Disaster (Proces-
sing of Claims) Act” violates Articles
14 and 21 of the Constitution in taking
away the victims right to sue, and in
depriving the victims of their personal
liberty to enforce the said rights. Since
this deprivation of liberty is unneces-
sary, arbitrary and unreasonable, it
violates Article 14 of the Censutution.

4

The Petitioner further asserts that
there is a clear conflict of interests be-
tween the victims and the Government
of India. These allegations have proved
almost prophetic, as later UCC filed a
counter claim against the Government
of Indiz alleging negligence on the part
of the Government. Hence the Govern-
ment is now Plaintiff and Defendant in
the same case. While there were some
advantages i the Government of India
representing the vietims, particularly
in wresting the cases from the control
of US lawyers and in consolidating the
cases for efficiency and expediency,
the disadvaniages are serious. The in-
dividual victims have no control over
the decision-making in the case-
whether to settle, whom to sue and for
how much. Individuals will have diffi-
culty long after establishing their
claims, since the Government’s inves-
tigation and data collection capacitics
will provide less documentation than
that of a2 private lawyer. In fact the vic-
tims may have an independent claim
against the government for its possible

pegligence in the disaswer, Thus the

constitutionality ol parens patriae is d
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contunwiay issue :n the Bhopal litga-
tion,

If the action were 1o proceed into
litigadon, many issues would arise.
Should US or Indiin law apply? What
law of tort is applicable? I5 UCC strigt-
ly liable for its a:dvides? How will
damages be decided and compensation
given? Is there a criminal case against
the directors of Union Carbide? And
finally, does Carbide have any de-
fence?

Choice of Law

Commentators have assumed that
Indian tort law will govern the Bhopal
litigation, but suc! a conclusion is not
automatic or indisputable. In deciding
which law to fullow . g court deciding a
tort case cannot stmply apply its own
law. It must apply the principles of
conflict of law to determine the relevant
body of law. In the Bh:upal litjgation,
the court could apply either the US or
the Indian luw of tort, depending upon
how it resolves the choice of law ques-
ton.

If the tradidona! English conflict of
ww principles are followed, the doc-
trine of lex fori- the law of the forum
would govern an action lo the US,
courts adopted the rule of lex loct delic-
n- applying the law of the locadon of
the tort. so long as it was sufficiently
similar o the law of the forum. In
1918, New York paved the way for
completely discarding the lex fory doc-
trine in the case Loucks vls Standard
01l 1 Co. of New York, where the lex
loct delicti was found to be the sole de-
terminant of tort liability, subject only
to the public policy of the forum. The
lex locy defici  has now become die
dominznt rule govrning choice of law
disputes in privat: international law.

Nevertheless it s not always easy o
establish the place of_the tort. In fact
whie voind argue tar UCCS scnons i

ey -..iiifnr.ii »

i, o
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] pla.nmng and approvicg the MIC unit

occurred on US rather than Indian soil
and thus US rort law should apply. Of
course, an Indian court could find that
the tort itself occurred on Indian soil,
when the plant was constructed or
when the accident occurred. Further,
an Indian court could choose not to fol-
low, the lex loct delicu test, applying in-
stead, for example, a significant rela-
tonship test or the law of the forum
test.

The US Restatement 2d of Conflicts
lists the factors in the “most significant
r:.lauonship test” that a court should
mn,.).dcr in choosing the applicable
law;

(a) the needs of the interstate and inter-
natiopal Systems;

. (b) the relevant policies of the forum;
*(cY the- relevant policies of other in-
tercsted states and the relative interests
of thase states in the determination of
the particular issue;

(d) the protection of justified expecta-
tions;

(e) the basic policies underlying the
field of tort law;

(f) predictability and uniformity of the
result; and

(g) case in the determination and ap-
plication of the law to be applied.

Under such a test, 2 court might de-
cide to apply the US law if the substan-

1 tive . principles were more developed,
oF it may choose to apply Indian law
“since the result would be more certain,
and develop the necessary substantive

T 4ocu-1ncs In any case, the principles of

tort law in both the US and India have
ma.ny “similarities.

;i If the Government of India were to

_ i pu:fuc its claim on negligence, Car-

, bide would probably argue that India’s
"licensing, inspection and’ zoning/land

. -,-use policies contributed to causing the
g jaccident. This defence of contributory
B ncghgcncr: would probably fail, since’

" India ould not foresee that its policies
could lead two the Bhopal disaster.

_ There is ample evidence that a negli-
. gence claim would succeed since Un-

ion Carbide had a duty of care to the

... Bhopal victims and could reasonably
.. foresee the accident. It breached this.

'_duty of care in constructing and man-
agmg a faulty plant.
The following decisions and omissions
of Union Carbide would constitute
violations of Carbide's duty of care;

1) Mxnufacturmg m:.h methyl-
isocyanate (MIC) where less hazardous
alternatives were known. _

2) Storage of MIC in large quantites.-
3) A plant design that permitted MIC
to rcach the atmosphere untreated
through the vent gas scrubber (VGS).

..4) Safery systems undersized to handle_,

& runaway reaction.
5) Use of substandard materials in the
MIC plant piping system known to be
a source of MIC contamination.
6) Modification of the original plant
design with the installation of 2 jumper—
line between the Process Vent Header
(PVH) and the Relief Valve Vent
Header (RVVH).
7) Endorsement of unsafe practices in
the 1984 revision of the MIC plant
operating manual.
8) Neglect of the findings of UCC's
safety audits of the plant,
9) Preoccupation with cost cutting over
safety (e.g. the shutdown of the refri-
geration units).
10) Failure to develop or communicate
1o local authorities and the surround-
ing community an emergency response
plan; failure 10 inform authorities of
the leak.
11) Knowledge of the effects of MIC,
yet failure to disclose those effects
(comparing MIC 10 tear gas before and
after the gas leak).
Strict Liability

Under the doctrine of strict liability
laid down in the English case of Ry-
lands wvls. Flewcher [(1868) L.R.
3.H.L.330] if an individual or enter-
prise undertakes & hazardous, ultra-
hazardous or inherently dangerous
activity, he or she would be liable for
damage caused by such actvity, re-
gardless of whether that damage occur-
red through negligence or fault. The
doctrine varies in- different jurisdic-
dons, but in India, it is even more
liberally applied than in the United
States, and would clearly apply 1o the
Bhopal disaster.

In the United States, judges decid-
ing cases involving mass torts and
accidental gas leaks have often applied
the doctrine of strict liability. In Indi-
ana Horbor vls. American Cyanamide
"Company [S17 F Supp 314 (111 1981)], a
leakage of acrylonitrile (a toxic subst-
ance) from a freight car resulted in the
evacuation of 3000 people from their
humes and cxtensive property damage.
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e court was called to decide whether
Cyanamide should be held stricdy L-
able for damage from the accident.
The court found that if an acuvity is
inherently dangerous and harm natur-
ally and probably results. from it de
spite the exercise of uumost care, liabil-
ity will result. The court drew analo-
gies to blasting cases and produc
liability cases where strict liability wa:
imposed for public policy reason:
through statute, sigce it is just to im
pose the loss on persons creating th
risk and reaping the profit.

Most jurisdictions follow the formu
lz of the Restatement of Torts. Th
Restatement lists six factors to consid
er in order to determine if an activity i
ultra-hazardous:

1) the existence of a high degree of ris
or harm to person, land or chattels *
2) the likelihood of harm is great

3) inability toeliminate the harm by e
ercise of reasonable care

4) the activity is not common

5) the activity is inappropriate to t
place where it is carried on

6) the extent of value to the con
munity.

Strict liability was applied in the f<
lowing cases:
1) Where an oil compeny engaging
flood water operations allowed
seepage on to adjoining lands, Mouwn
vls. Ashland Oil , 518 F. 2d 659 (7
Cir 1979);
2) For an explosion of 18 bomb-load
boxcars in a railroad yard, Chavez ©
Southern Pacific Transportarion Co, 4
F Supp. 1203 (ED Cal.1976).
3) Where chemical dust from cr
spraying floated on to plaintiffs far
Chapman Chemical ols. Taylor, 1
Ark 630 (1949);
4) From an explosion of stored gas i
populous area, McLane v/s. North W
Natural Gas Co. 255 Ore 324.(197C
S) Where gasoline storage tanks leal
on to a private residence, Yommer
McKenzie..

In Langlots vls. Allied Chemical (
poration [249 So 2d 133 (La 1971)
fireman was injured by the inhalal
of gas that escaped from the prem
of a chemical corporation. The c
found that the storage of the hig
poisonous gas, antimony chloride,
an ultra hazardous activity and
liability should be imposed stri¢
without proof of negligence. Never




less the defendant argued that the
Plgintiffs own conduct contributed to
his injuries and hence was contribu-
torily negligent. The court found that
the defense of contributory negligence
presuppases original negligence and
thus does not apply to cases of strict
liability, but that the doctrine of
assumption of risk might be 4 defence.
This doctrine holds that where a plain-
Gff with full knowledge and apprecia-
tion of a danger voluntarily exposes

hiraself o the danger he cannot recov- -

er, The determinztion is subjective, in-
yuiring into the state of the plaintiffs
understanding of the danger, In Lang-
lotr, the court concluded that the fire-
man had not voluntarily assumed the
risk since “although Langlois as a fire-
man possessed more knowledge than
many about the nature of gases and the
consequences of exposure to gases, he
did not knowingly and volunuarily en-
counter the risk which caused him
harm™.

Thus in applying the principle of US
Apatrines of strict liability to the Bhop-
4lf kitwation, production of MIC gag
wolild ciearly constituté an ultra huzar-
dods uctivity and thus require the im-
position of strict liability, since many
less hazardous guses have been held to
be ultra hazardous . Furthermore, the
conduct of the defendant as it is, the
defence of contributory negligence
would not be sustained under any fuct

situation. Finally, it cannot be argued-

that Indiy or the Bhopal victims
assumed the risk of living near the
plaat, since Union Curbide withheld
information vn the dangers of MIC and
since the viclims assumed no known
cisky activity in living near the plant.

Under Indiun law,the current doe-
tririe of strict liability was enumerated
in t}n: recent case, M,C,Metha vfs. Un-
ion of India, AIR 1987 SC 965). In thar
case, a leakage of toxic chlorine gas
caused substantial physical and prop-
erty damage. The court found the de-
fendants 1o be strictly liable for their
ucuons, holding that, where an enter-
prisz is engaged in hazardous or in-
herently dangerous activity and harm
results Lo anyone on account of an acci-
dent in the operation of such hazar-
dous or inherently dangerous activity
resulting, for example in escape of tox-
ic gas, the enterprise is stricly and
absolutely liable to compensate all
those who ure affected by the accident

6

and such liability is not subject w any
of the exceptions which operuate vis-u-
vis the former principle of strict liubil-
ity under the rule in Rylunds vis.
Fletcher.

The Indian court has thus chosen
not {o follow the US in establishing the
parameters of strict liability, not even
requiring that the acdvity be “ultra
hazardous”, Thus, once Union Car-
bide’s production of MIC gas at Bhop-
al is determined to be a hazardous, in-
herently dangerous activity, they will
be strictly liable without exception, for
example, without the exception for
assumpuon of risk or overriding value
to community in the US doctrine.

Multinational Enterprise
Liability
Though Government of India’s

claims against Union Carbide rest pn-
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percent). T
fnonstrutg [
gver itSfuby

fransfer of er

marily un Carbide's actions in planaiag}
and constructing the MIC plant, te
Government of India could also arpa
that UCC and UCIL are not suﬁ
entites, but that the US multinationsd, e of |
UCC must be liable for the hazardomi] ;?fs}:r:fc]sntﬁ
ur inherently dangerous activities of ix wnd UCIL.
subsidiaries. In other words, the Ge fnding of'

ernment of [ndia could argue that e§e., ., woull
Court must “pierce the veil” betweem®y 1"
UCC and UCIL.. B the cosis ¢

s

Since 50.9% of UCIL was owned by§jgn soil.
UCC, the multinational had ultimae Iil R
authority over the operations {1’-{13 ninal Li
MIC plant. UCC closely supervisad®jiThe Direct
and monitored the Indian plant, The _;ﬁnaﬂy lial
Government of India could prove thw§the Bhopal di
control through the extent of the coo-fHliree years, or
tact between the companies and bgjCentral Burea
showing that all important decisioas $has filed a char
regarding the plant were made in the
US rather than in India. UCC hiss
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xeries of policy manuals which apply to
il subsidiaries (affiliate companies in
vhich UCC’s ownership exceeds 50
ﬁ percent). These policy marnuals de-

monstrate UCC’s  extensive control
‘over its subsidiaries. UCC’s extensive
Q(G Jransfer of employees through the net-
r[hc “dous Vvork of international subsidiaries also

jactivities ol its 1

rords (hc'@“’
argc.:c th!
) vcli” bctw

nd UCIL, operdte as one cntity. A
hndmg of muldnational enterprise
iahility would be a clear declaration to
Luullmatmnals that they must pay for
:Sll 1he costs of their activities on fore-

A rumnal Liability of Directors

j "The Directors of Union Carbide are
wiminally liable for their conduct in
ﬁ-’lc Bhopal disaster. After a lapse of

e years, on 30 November 1987, the
bthmral Bureau of Investigation (CBI)
nan{ dec 0351535 filed a chargeshect against the UCC
be made inithe.  ~

ia. [;;L,_C has®
] & &

rations “of A&

cly supcmsed
The

fian p
buld prove 155
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.duswatcs that the two entiues, UCC

Chairman, Warren Anderson, former
Chairman of UCIL, Keshub Mahin-
dra, the former Managing Director of
UCIL, Vijay Gokhale, and six em-
" ployees of UCIL, including ] Mukund
(Works Manager), R.B.Roy Chow-
dhary (Assistant Manager, Works),
S.P.Choudhary’ (Manager Produc-
ton), K:V.Shetty (Plant Superinten-
- dent), Shakeel Ibrahim Qureshi (Pro-
duction Assistant) and Kishore Kumar
(former Vice President, UCIL) under
sections 304 of IPC (culpable homicide
not amounting to murder), 326 IPC
\causing grievous hurt), 324 IPC (caus-
ing simple hurt), 429 IPC (killing or
maiming animals) read with Section 35
IPC (common knowledge). -

Criminal prosecutions of Directors
for failing to disclose the risks of 2 pro-
duct or for illegally ignoring manufac-
turing procedures are common in some
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countries.  Pharmaceutical
secuted for releasing poisonous tuels
[US ofs. Abbor Laboratories S05 F. 2d
565 (4th Cir 1974) denied 420 U.S. 990
(1975)). When European companies _
distributed thalidomide, a tranquiliser
which caused women 10 give birth to
limbless or flippered children, Ger-

many moved a criminal prosccution —

against Cfunenthal Corporation. In a
Warner Lambert chewing gum plant
in New York, an explosion killed six
and injured S5, Four executives of the
company were charged with homicide _
[Peaple 3. Wumer Lambert Cir. App
434 N.Y.S. at 159].

But while prosecutions have been
brought, rarely have they succeeded
against directors. In the Wamer Lam-
bert case, for example, the Court dis-
missed the case since the immediate’
source of ignition could not be disco-
vered. Thus in criminal cases, the pro-
secution will have to prove both that
the accident was foreseen in the precise
sequence of events and that it actually
vceurred. Such a finding will be nearly
impossible 1o prove if such is the stan-
dard, especially in Bhopal, since the
burden of proof in criminal cases is
h:ghu than in civil cases. Nevertheless
criminitl prosecutions convince com-
panies to settle for larger sums than
they might have otherwise agreed two
because the directors feel individually
threatened by a possible jail sentence.

Damages .

The question of damages is quite
controversial, Determining the
amount of compensation per vicim
would be more fairly decided by a
court rather than the Government.
Damages can only be ascertained
through testimony and examination of
the victims.

With a death toll of around 2000
persons and injuries to 200,000 the
quantum of damages could reach bil-
lions of dollars. A report for the
Citizen Commission on Bhopal, “The
Bhopal Tragedy”, estimates the total
sum necessary for compensation, re-
lief, and restitution for the victims to
be 41 billion dollars, once inflation is
taken into account. That estimate in-
cludes a loss of § 2,660 per fatality per
year, a sum ridiculously low by stan-
dards set by US damages awards and
also in the Indian context.

company: 2
directors for c_\amplr..,.ha\c been- pro—-—--
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Second, the issue of whether puni-
tive damages should be awarded
against Union Carbide would be a con-
troversial part of a trial. Punitve dam-
ages are often awarded in the US when
a tortuous act involves wanton, reck-

- less willful or malicious behaviour on
the part of the tort feasor, Punitive
damage law is less developed in India,
but has precedent, for example in the
case Sttaram Bindraban Finn vls.
U.G.C. in Council (AIR 1974 Nug
224), Since Union Carbide’s mistakes
were reckless and  arguably  willful
(since safety concerns were subordin-
ated to [inancial concerns), punitive
damages may be applicable, The uc-
tons of Union Carbide personnel in
not warning the town and in wrning
off the external alurm system are clear
examples of reckless, malicious con-
duct ‘warranting punitive relief. Final-
ly, Union Carbide’s non-disclosure of
the potential risk of MIC 1o humans,
may mandate the imposition of puni-
tive damages.

Litigation on the damages issued in
the Indian courts would be in the pub-
slic,interest in advancing tort law gener-
“fally and the law of damages specifical-
.| Since the availability of punitivee
dumages  provides  individuals  with
‘added incentive to sue; a positive find-
ing in the Bhopal case could energise
the underutilised tort system, Litiga-
ddn on dumages could also be simpli-
fied by applying lessons learned from
mass tort litigation in the US.

Mass Tort Litigation in US

The Guvernment of India would
argue that the scale of the Bhopal dis-
aster and the problems of litigating
mass tort uccidents necessitated the
Government of India’s exclusive repre-
sentation of the victims. Yet the his-
tory of mass tort litigation in the Un-
ited States demonstrates that litigation
is a viable alternative in the Bhopul dis-
aster

In the Beverly Hills Super Club Fire
litigation, where 4000 people were in a
club at the time of a fire, only the ques-
tions of liability and punitive damages
were tried. Individual damage claims
were not litigated, and only five wit-
nesses testified to the events of the fire.
In MGM Grand Hotel fire litigation,
-darnages cases were limited 1o certain
non-setting defendants, In the Three

5 t

Mile Island litigation arising out of the
disaster at the nuclear plant, plaintiffs
in the class were determined by those
who lived within a certain distance
from the plant, Finally, in the Agent
Orange Product Liability litigation aris-
ing out of the use of herbicides during
the Vietnam war, Judge Weinsiein
gversaw o marathon settlement nego-
tiation session in September 1984 in-
volving numerous parties, He had
handled the problems of scale by
agreeing to litigate all liability issues
and the court selected representative
plaintiff cases 10 determine damages.

The mujor problem which arises in
appruising individual damages
amounts in mass tort cases lies in de-
termining the proximate cause of the
death of or injury to each individual.
For example, in the asbestos litigation
the defendant argued that smoking
contributed to causing the death of cer-
tain individuals. In the Dalkon Shield
litigation, defendants tried to argue
that other actions of the plaintff were
responsible for their physical illnesses
or concern,

While Union Carbide could argue
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that the illnesses of cerrain patienty
were exacerbated by their smoking,
they could not argue, as in some mass
tori cases, that the injuries to the plaio-
tffs would not have occurred but for
the plaintiffs other injurious conduct.

The Bhopal disaster is more analo-
gous to fire or explosion cases than
products liability cases, since **bur for”
causation is firmly established. The in-
juries of the Bhopal victims were clear-
ly caused by the December 2-3 gu
leak, and would not have occurred but
for the leak. Thus, assessing the dam-
ages to the individual plaintiffs would
not be a difficult task and could be
accomplished by litigating a repre-
sentative set of damages cases, Likein
the Agent Orange case for example, the’
court could litigate the claims of fatali-
ties, full disabilities, part disabilities,
physical suffering, punitive damages -
and property damages separately, Al-
ter a court determination of the proper
amount to be accorded to each type of
damage, the court could appoint an in-,
dependent administrative  tribunal,

perhaps consisting of mechanical ex-;
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perts, to appraise the <laims of the in-
dividual victims. Even: if India enters
into a settlement, it will have to set up
some form of tribunal to assess vicums
zlaims, It is much preferable, consider-
ing India’s status as & defendant in the
sounterclaim, to have the body admi-
aistering the proceeds independent of
the Government and accountable to
the Judiciary. If a party is denied
liability entrely, he or she should be
able to appeal that decision 1o the
Judiciary. Otherwise, the amount of
damages should be non-appealable as a
marter- of .¥act by the wibunal ex-
aminess.«

Such a solution secras the only just
alternative in compensating the Bhopal
victims. The government is an in-
terested party. One cannot be sure that
its primary interest won't lie in reject-
ing the claims of the victims to avoid
distributing the proceeds. The Indian
system has commirtted itself to litiga-
ton as a means of resolving disputes
arising from injuries to private per-
sons. In such a system dedicated to
litigation, the independent Judiciary
must be allowed to play-its crucial role
inpalanding the scales of justice.

(SRR e TL N i )

L Hustrations: “Kalpdra Stiuminathan

Carbide’s Defences - .
Finally, one must consider Union
Carbide’s defences and counterclaims.
Union Carbide replied o the Indian
complaint.in the Bhopal District court
with ¢ 169 page writien statement, sel
off and counterclaim. Amang its many
counter allegations and detences, Car
bide alleges that India’s extensive
licensing and regulation ot the Bhopal
plant illustrates its collaboration in and
knowledge of the designs and opera-
don of the _plant. Carbide challenges
the assertion that the plant design was
unsafe, citing a number of safety de-
vices {e.g. vacuum system, fire exting-
uishers, walkic talkies). UCC alleges
that UCIL did not uulise the design
package, and that UCIL, not UCC
operated, managed and controlled the
plant at all times. Finally, Carbide
alleges that “the entry of large quanti-
ues of water into tank 610 could only
have been caused by a deliberate act”,
To support this allegation, Carbide
posed the following theory:
“A person deliberately intending o 1o-
troduce water 1nto tank 610 could,
within the space of only several mi-
nutes, close the isolation valve on the

S
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presence indicator, remwve the pre
ure ndicator. connect a water h
from a heading water service drop
the opening from which the press
indicator had been removed. and uf
the three valves necessary to introdi
water "

Carbide's  theoreucal  account

sabotage  contradicts  all  previ
accounts of the accide: .. and viola
nurms of common sense. The Govel
ment of [ndia responded 1o Carbid
allegations in 2 reply to the Distr
Court, stating that:-
“The Plaintff further states that ¢
fendant’s concluding allegations of
deliberate act or sabotage are tota
void of factual support and even if th
were factually correct, would not cu
stitute a defense 1o the plaint*.

In fact, The Government of Inc
maintains that while saborage is high
unlikely, even if it did occur,.it w
foreseeable and the Union Carbide d
sign of the plant should have provid:
for such a eventualitv. A plant desiy
which would have prevented a sabe
aged runaway reacton would also pr
vent a accidental 1unawuay reactio
Furthermore, & country mav licence i
plants without accepung responsibilil
for accidents in the plants. Licensir
of manufacturing and chemical plan
is a routine procedure and does not ir
sulate a multinational from liability.

Conclusion

Thus, it appears it the lawsuit an
myg out of the Bhopal disaster were 1
proceed 1o trial, Union Carbide woul
be found liable for the full extent of th
injuries 1o the Bhopal victims, thei
families, and properties. The fact
point 10 Union Carbide United State
active participation in the design, con
struction, operation and maintenanc
of the MIC unit, resulting in the faw
gas feak. Ounly if the trial proceeds u
the damages stage will the world knoy
the full extent of the havoc, wreakeg
by Carbide’s negligence. It .is impor
tant that the representatives of the vic
tims be able 10 come forward before as
independent tribunal ‘1o testfy ‘to the
horrors of the disaster itself, and theis
onpoing suffering and disabilities.

Ky Behon v u stadent of lute ae the Columbe-
T el N YEE




Compames Act, 1956

The Proposed Amendment to the

Bill No. 10 of 1987
A Bill further 1o amend the Companies Act, 1956.

BE it enacted by Parliament in the Thirty-eighth Year of the Republic of India us follows:-

-1, Short title and commencement.

(1) This Act may be called the Companies (Amendment) Act, 1987. _ ' )
(2) It shall come into force on such date as the Central Government may, by notification in the Official Gazette, appoint.
2. Ameadment of Section 252.

In section 252 of the Companies Act, 1956 (hereinatter n:ft.rn.d o as the principal Act), after sub-section (3), the fullowing
sub-section shall be inserted, namely:-

“(4) At least one-third of the directors shall be elected by the employees of the company, provided that there shall be at least
one representative so elected on the Board of every public company in such manner as may be prescribed by the Central
"| Government by notificadon in the Official Gazerte.”

3. Insertion of New Section 255A. .

After section 255 of the principal Act, the following new section shall be inseried, namely:-

“255A. Election of Directors to be by ballot.

The election of directors, other than those to be elected by the employees of the public company, under section 255 shall be
held by ballot and by dxstnbuuve vote, that is to say, every shareholder at general meeting shall be entitled to cast as many
votes as there are directors Lo be elected by the shareholders at the annual general meeting of the company so as 1o secure
representation for minority opinion among the general body of the shareholders.”

4. Amendment of Section 275.

In section 275 of the principal Act, for the words "twenty companies™, the words “ten companies” shall be substituted
STA'];I:MENT OF OBJECTS AND REASONS

Tht:grmmplt of workers’ paruc;pauon in management must be applied not only to public sector undcrtakmgs but should
also qutroduccd in the private sector (in public limited companies) as well. Participation by the clected representatives of
the meloycc's in the top management of the companu.s will not only sct as a check on the nulpracuu.s that are rampant but
will aisq enable the workers to put across their point of view at the highest level, and aequire an intimate knowledge of the
workmg of the company, including its financial condition, without which neither will there be 2 sense of rcspunmblhty
among the workers nor will they be able ro make a uscfui and constructive contribution to the increusing of company’s
efﬁmcncy and productvity per man hour of labour.

Thls Bill makes a beginning in this regard.

The Blﬂ also provides for representation of minority opinion on the Boards of Directors of the Company by changing the

systcml of Vtmng at the election of these directors, This principle, too, has been widely acclaimed in progressive business
circles, and its enactment into law is now overdue.

Thc,_Ble further secks to reduce concentration of econuomic and industrial power in the hands 6f a few persons by
reducing the number of directorships which any single individual can hold from 20 o 10.

Altogether these three amendments will help further 1o democratise the structure of company management and also
reduce, concentration of money power in the hands of a few persons.

ot

New Delhi;

_ MADHU DANDAVATE
January 30, 1987.
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iT he Civil Disturbance
Compensation Bill, 1987.

" Bill No. 13 Of 1987 -
L Bil w provide for the paymen of cmnpemanon by the State 1o cizéns or therr dependunts for injury suffered and dumage te
frop-'rty in the course of auil disturbance or riot. .
BE it enacted by Parliament-in the. Thirty-eighth Year of the Republic of India as tollows:-
i. Short dtle, extent and commencement.
13 This Act may be called the Civil Disturbance \’:Lums Compcnsatmn Act, 1987
Z. [t extends 1o the whole of India.
3 It shall come into force at once.
2. Definitions.
In this Act, unless the context otherwise requires,--
) “appropriate Government” means, theState Government in relauun w any of the maiters falling within its purview anc
Cin rcspct:{ of any other matter, the Ccnu"al Government;
.b) “compensation” means compensation as provided under section 3; and
) “dependants” means wife, children or parents.
" 3. Payment of compensation for injury to the victims.
_If injury is caused to a person or a citizen by an accident or design arising out of or in the course of a civil disturbance o1
riot, the appropriate Government shall pay compensation to the citizen in accordance with the provisions of the Act.
4. Provision of shelter in case of damage to property.
If daraage is caused to the property of a citizen in the course of a civil disturbance or ot the appropriate Government shal
he liable to.provide him with shelter.
5. Payment of compensation in case of death.
If any person or 2 citizen dies in the course of a civil dxsturban-e or riot, the appropriate Government shall pruvuie job to hi
- wife or any child in additon to payment of rupces one fakh 1o his dependants as compensation.
#¥y¥ 6. Appointment of Commissioner.

n shoul& '

latives of'..L 3t T'he approprizte Government shall, by public nuufiuauon, appoint 2 Commissioner, within tlnrly days of the date v
‘Ip.mt But vccurrence of a civil disturbance or riot which caused i m;ury 1o any citizen, for settling, the claims of the victims or thei
ge of the g & dcpc.:ﬁams for payment of compensation for death, injury rccuw:d and/or damage 10 property.

Insibility .3 STATEM.ENT OF OBJECTS AND REASONS

mpany’s
] _‘;’\ . Social violence has assumed an endemic form and vn'ulpnt dimension in our country. Violent disturbances caused b
| communal, linguistic, ethnic and caste tensions have given rise to deaths and injuries to persons and loss of property on
i . mass scalc. The Government and the administrative machinery appears to be helpless in the face ot such disturbance:
IEmS Lchss unabl: 10 pre-empt the outbreak or to control it by timely and effective action.

usin B4

BB Thc rchcf prowdcd to the victims by the State has been nominal or inadequate and .on 2 much smaller scale.

ns by I At prcsc.n; there is no legal liability on the Siate, either under the Constitution or under the existing laws, o gi

(m “.. compensation to the victims of such disturbances, riots and commotion. The State has a moral obligation 1o Lompcnsatc an
ichabilitate the victims. : .

and a.lso =t
i = E Social violence is often motivated by a desire 1 cause economic losses. So adequate compensation would deter suc
] 1% motuvauon.
I . Hence this Bill
VATE :NEW DELHI . : G. S. Basvar®™

 February 9, 1987.
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FAMILY
DOCTOR
AT

Mother. Housewife.
4/ Working woman.
7 And her family’s

good health specialist.
\-/ Because she knows that good health

begins with self-care.

That's right, good health begins with self-care.

And self-care means avoiding health hazards,
exercising, eating sensibly... and treating minor
ailments with self-care medications.
Good health begins when you aceept the
responsibility of caring for your own health.
And when vou look after vour health vou look after
your future: a more active, vibrant, happier you.
Of course, sclf-care medications are no substitutes for
expert drr.)f(_won U treamment in cases of serious illness.
ilmwvc -, studlies have '
proved that 3 out
of « illnesses wre
minor and can be
reated at home, ",

A healthy
practice.

b
i

Issued in the public interest by &y IICHARDSON FAINDUSTAN LIAITED
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e Legal Services Authorities Act

-A Critique

i

or years there has been talk of free legal services being made a statutory nght. The Legal Services
Authority Bill was supposed 0 fu!f’H precisely that function. But, does it do so? Fustice V. R,

Krishna Iyer makes a penetrating critique of the new Acl.

he rule of law, in Third World

conditions, has an actvist tryst
with social justice. Fourteen distant
years ago, the Indira Gandhi Govern-
ment appointed 1 Committee to recom-
mend measures at a national level, to
secure for the people a democracy of
remedies and casy access 0 justice.
Many committees at Central and State
levels followed; some interpellutive
pressure from Parliament was periodi-
cally applied; a constitutional provi-
sion, as an expression of the Stawe’s
fundamental commitment, wis
enacted (Arucle 39A); administrative
experiments in [ree legal services were
launched, with many ‘robed lordships”
joining the cireus, while other high
bench highbrows and radicul cynics,
debunked legal aid and public interest
litigation as “'a wale wld by an idio, full
of sound and fury, signifying no-
thing”. However, popular demands for
free legal services mounted; judicial
commands reading such rights into the
equality and liberty clauses of the sup-
rema lex resounded: some States like
Tumil Nadu and Karnataka worked
quasi-government  schemes  with
reasonable bona fides and a Central
[mplementation Committee was set
up.

At the end of this gestation periud, a
Central bill {T'he Legal Services Au-
thorities Act, for short, the Authorities
Act) was midwifed, with a garbled
preamble composed of a jumbled reg-
urgitation of Article 39A. The legisla-
tive baby, alas, has genetic disorders of
head, heart und hands. My critique
seeks a curative chemistry, a pharma-

~ copia of rtdica) remedies and an infrus-

tructure operated by people oriented
functionaries. Sveial justice, after all,
is humanist healing and its strategies
should never be distanced from the
people by bureaucratic and hicrarchic
structuring Jnd engineering.

16

Viable Social Philosophy Ab-
sent ]
Any ambitivus statutory project for
popular delivery of justice, on a basis
of equal opportunity, must manifest in
its soul and sinews a viable social phi-
losuphy, strategic sensitivity to econo-
mic realities, credibility as an instru-
ment of the commonulty, egaletarian
accessibility and ability to vperate the
iustice system to their benelit, func-
tivnal cffectiveness as a sword and a
- shicld against the oppressive Establish-
ment, " including the powerful vested
interests with political clout and the
Government itself which ofien sibets or
blinks as blatant violations of humane
law and human justice designed to de-
fend the have-nots are committed.

The ideological minimum deducible

from the Directive Principles of Part

IV, the freedoms under Part 11 und
the judicial pronouncements on human
rights must inform the law. Legal li-
teracy for the commonalty, para-legal
training for welfare workers, pro buno
litigation, test cases and class actions,

the innovation of delivery systems of

people’s  justice like quasi-judicial
bodies, Lok Adalats, conciliation
buards and other native alternatives
promotive of rights and remedies thro'
participatory processes and voluntary
agencies must vivily the juridicare me-
asure.
Mass Participation Lacking

T'he mobilisation of the masses into
ar awareness of the law as their power,
thro'  educative campaigns among
weitker sections now in invisible tears,
the creation of new classes of flexible
administrative tribunals which reach
the agrestics' doorsteps, the setting up
ol preventive and pre-emptive legal
advice therapeutic centres, the orga-
nisation and development of research
andmvestgation ino people-based

The Lawyers November 1987
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jurisprudence and poverty law in s
tivn, data banks, information servix
and dissemination burcaus as back-y
on projects for garibi-hutwo legislatioe
litigation and pre-litigative  activg,
these protean shapes and myriad mob
es of processual justice 1o the peupl,
belighted by a vision of all Indians s
equal in value and in luw must be
flected in the enactment.

You look in vain in the void for sud}

light in the traditional, centralise,
officialised, authority-oriented, s
ple-allergic chapters of the Authoritis
Act. What a sublime subject of socit
justice and what cold clauses sans he
man warmth! Where do we lind ke
backward people’s presence, militan
legal locomotion, panchayau justice.
voluntary agencies, wecping wome
and marvoned men, law school e
sources, legul profession’s  involve
ment, and a decisive direction towank
a people’s law and a people’s law ser
vice unveiling a vistarama of a wider
Yuridicare” for India!

Suitable Processes Absent

Public Interest Litigation is a new
phenomenon with many Licts regard:
ing locus standi, exemprion from court
fees and other incidentals, procedurd
informality, the qualification for and
the classes of beneficiaries, and the
persons or organs entitled to invoke
the judicial process. The adversary
procedure may have w be varied. The

power of the Court to collect evidence |
on its own und give reliel beyond -

monetary remedies may have (o be
provided for and the weaker sectur
helped in a hundred ways o seek equal
justice. Regrettably there is no chapter
on this important topic except thre
words in section 4(d) “Social Justue
Litigation”, whatever it may mwean.

I the absence ol substanuve prin,

Ty

E

wh
HiS
wh
pec
hany
iie
ver
-cha
ist
cep
pop
evel
ised

Ir
uon.
mal.
men
ideo
have
H 1
b
[S4 Y
eeal
Bunr
COurt
and s
ary -
el
O, in
b 1he
o
sntelli;
vl to
ihat (f
Bromuo
an og
wappe
lie,” A
sed wi
mittecs
lurned
ly prag;
The o
anaemic
ln.‘lkl‘. d|
silence |
nipple |
stop its

=

" R




COMMENT

sions the courts especially at the icssc:
w are at a Joss to act and lawyers in
the"districts despatck the aggrieved to
higher courts or ask them 1o write let-
ters to judges creating what is pejora-
tvely called epistolary jurisdiction.

'T'hc absence of specific statutory pro-

New Ventures Necessary

India and the Third World as a
swhole need new ventures in justice de-
livery . adaptcd to native milieus. Those
wha :view . légal aid not in narrow
pedmuybut as a broader goal would
have-been adventurous. The Author-
ities” Act is 2 blinkered, hide-bound
version sans vision, divorced from the
challenges of grim realities and safely
distant fmm swadeshi experiments ex-
ccpt’lﬂ.u{ noxsy but necessary mela of

populist justice called Lok Adalat and
cven there, in its congealed, judicial-
- ised incarnation.
], ii*»,- e, .
ricnted s Institutional and procedural innova-

' vons of popular tribunals and infor-
mal, even dcprofesmona.hsed experi-
ments -have been mchgenous and
idcological in many countries. They
have :been tried in the socialist coun-
(ries i’ many forms; as neighbourhood
iribunals in Chile; people’s mediation
' .entres as a technique for coping with
iocal: oenﬂ:crs and family leuds as in
durm.a‘, goncuauon boards and village
courts*as 7in, the revivalist; reformist
} und som.aﬂy rooted efforts with statu-
ory supporl in several States and as
¥ .«em.ng courts, arbitral boards and so
81 1z in'the U.S.A. These are all inspired
£3 oy the grfbly worded ideas of Art. 39A.

§ But why, has our Bill blinked at these
n mi.l.lgcnr. alternatives which are integ-
111l to the national pledge to ‘secure
{ihat the operaton of the legal system
4 ;:;romotes justice...by suitable legisla-
{t0n or schemes...to any citizen hand-
& 11capped by “‘economic or other disabili-
g §'ics’. Alas, our Authorities Bill, obses-

{sed with _creating Councils and Com-

|

: mittees of nominated conformists, has
liel be lllrﬂ':dl jeologically myopic, litigative-
\ha\'c ly pragmatic and elitisticaily unrealist.
,akcr The trith is innovative timidity,

: mcxmc~1mag1nauon and a hurry to

1 make dqmm something traditonal to *

Hsilence pg_pular criticism, like a rubber

s mpple put in the ‘mouth of a baby to
g slop its cr)ung for. mother’s milk.

xeepty
winl j]'.l
ay meal

visions cre:atcs confusion. This is 2 pit-

No Slant on Side of Hand-
icapped

Where is the decisive slant of the -

statutory authority on the side of the
handicapped humanity in its struggle
for justice against influcntial power
blocks? In the Proletanat vs. Prop-
rietariat conflict, the Legal Aid Move-
ment must lend its services for the for-
mer and this should be made clear by
statutory prescription. A justice 3vs-
tem with access to the jetsams and flot-
sams is a necessary input in the statute.
We do not find it in the Bill except
parrot-like répetition of the phrase-
weaker sectons’. What is nceded is a
revolutionary role on the part of the
.Legal Services Boards, to be an auxili-
ary in this great change. Essenually,
“the Act is only a litigation and law.
Nowhere in the Bill do we notice
" meaningful guidelines based on the
broader interpretations in the bonded
.labour cases [Bandhua Mukti Morcha
-(AIR. 1984 SC.8023}, [Asiad {AIR.
1982 SC. 1473), gender justice rulings
a la Sheela Barse AIR, 1983 SC. 378)
prison justice decisions [(Sun! Batra
Cases - AIR 1978 SC. 1675 und AIR
1980 SC. 15193 und other atfirmative
action perspectines  judicially  recog
nised. These are integral parts of the

+ package of free legal services to the

different dewn-tradden classes har the
Bill 1s tnnocent

No Accountability

Accountability and democracy are
close companiods A free legal services
project  aiffccung  vast  numbers ol
under-privileged  Indians must be
accountable to the people § wonder
why there is no provision for the Cen-
tral or State authorities to present re-
ports to Parliament and the lepislarures
so that there may be annual discussions
at the highest levels and consequenual
changes wrought in the system itsell.

Administrative Set-up

At the State level. the Chiet Justice
or any other serving or retired judge
pnominated by the Governor shall be
the Chairman. Here again, Govern-
ment may nominate an agreeable sit-
ting or super-annuated Judge. To do
what? All the other members will be
Government Secretaries or Govern-
ment nominees and the Law Secretary

will be the Chief Executive. The for-

_amal présence- of-the iudge hardly im
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pacts on the scheme. Government
have its way and the judge will hav
abide not merely by the Central ¢
ernment’s dircctions and policies
also by the limitations of funds
pased by the Centre and the State.
dcpmdc.ncg is of the essence of st
tory legal aid bodies, yet is e casualt
the scheme of the Act. Coming d«
to the District Authority, we find
District Judge sitting as Chairman
otherwise governed by the memt
whe are all nominated by the G
ernur. he entre staff, at the Cent
State and District levels, will be
vided by the respective governmes
Sa much so, they will obey the Gove
ment and ignore the judge who is a

_ dressing to make the scheme palatat

More importantly, even the Srate.G
ernment is controlled by the Cen
which has the authority as the powel
1ssue Jdirecuons tegarding the perfor
ance of functivns and w make ru
which bind.

State Acts Better "
The Central Act. i linally appe
should not exdnguish 1he excelle
work now being carried on by the Ki
natika Board, under s far beter s
wite. While thers are defects 1o t
Karnataka law, its social cominitmer
wilrasstructural § rovisions, litigatv
conviliatory Jdnives, Hieracy campaig,
and popuiar  represen@nons exe
those ' the Central legnlation
Lakewsse the Tamil Nadu Boar
although a voluntary socicty with sul
stanttal Swte  support  has _ bee
acclumed as the best in the counts
and apprecmied udicially as 3 e
sponsible activist Lody. Indeed, it is
model, 2t once dynamic and mult

. dimensional for the rest of the countr

W copy.

Conclusion

In sum, this Bill, as 1t now stands
does not (i the bill but is nearer .
bloomer, judged by the goal set b
Article 39A. Is 1t oo much sarcasm u
say that the bill is against structura
changes in the social order even thoug!

Republic s socialist. Is Anatole

France upt:
To disarm the strong and arm the weak
would be w change the social order
which it’s mv job to preserve. Justgce.is
the means by w h:..h cstabllshtd d_injus-
Tige inct 01T
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Mjnimising the Minimum

B

E—————

. M_.Katre indicts the Maharashira government about the crafty me-

qer 1 which i has fixed

o minimum wages for agricultural workers below the poverty lme.

In ordx:r to keep the solemn promise
gwr:n io the naton during the course
of the fn:cdnm movement and as a me-
asure m "ratification of 1.L.O. conven-
tions, 2 Bill to provide for minimum
wages: was movcd in the Central
Assembly in.the year 1946, by Dr.
Bnbasah;:b Ambedkar, who Lhcn was
the Labour Minister in the Provisional
Government, The object of the Bill
was 1o protect workers in employments
.in which unorganised labour prevailed.
Thus camc on the statute book’ the
Mmmum Wages Act, 1948 which is
by now. applu:ablt to morc than 65 em-
p]oqunts in Maharashura . including
agriculryre.

Advisory Committee

Section 9 of the Minimum Wages
Act provides for an Advisory Commit-
teee 1o guide the Government in fixing
the minimum wage, Further that this
Advisory Commitice shall consist of
persons to be nominated by the
appropriatc Government, and  shall
mpresent employers and cinployees in
the scheduled employments, who shall
be equal in number and independent
persons not exceeding one third of its
wtal pumber of members. The Com-
mitte 0{‘1971_“?33 wholly composed of
MLA; 71. MLGCs,and there were no
represe am'cs of any annculmrai
workerg!} organisations on!it. Even
though' tl:us Committee was asked 10
submit gt’s. report within 4 moanths, it
was submitted after 20 months and the
Government took another 8 months to

issue Lhe first notification ﬁxmg the -

rmmmum wage. The composmon of
the succ:sslvr: comrmnets, the in-

ordinat¢ delay in their appomunent, in -

the subn?usszon of their respective re-
ports and .the consequent notification
fixing th:,‘ minimum wage took much
the samz: course.

The' ;mmmm:n wage for 85 per cent
of the al;pas of the state is either Rs.6 or
Rs.7 pd;jduy, and this wage preveiis

today. l.:kcn after 4 years and nine

months}The Central Government had
‘ine énd agiin directed that the agri-

18

——

cultural workers’ minimum wage
sheuld be revised every two years, but
the Maharashira Government has been
de:fand blind t this.

E-aployers’ Representative as
C airman

Jdn 15.7.1987, the
M.harashtra by a Notification issued
urder the Minimum  Wages Aot
ap ointed a nine vivmber Conunitice
un er the Chairmanship of Shri Bala
sat vb Vikhe Padl, M. I lor advisine
the Government s revise ihw nma-
muin wage tor agncuitural workers.
maxing it the fourth of ws kind, This

noti ication nowhere states who are the

me nibers representing employers and
em :loyees and who are independents.
Earter, that is in 1977, Shri Balasaheb
Vik e Paul had been appointed as a
meizber representing farm owners and
he continues 0 be more s0 even now.

Linikage With Cost of meg (n-
de:r Denied

Cection 4 of the Minimum Wages
Ac. 1948, provides that the minimuin

wage may vonsist ol u basic rawe of

wiges and a special allowance at  rate
to e adjusted with the variation in the
cnt of living index. However, the
Siate Government has, during the last
" years, refused to link the meagre
sdnimum  wage of the agricultural
-jorkers with the cost of living index,
cesulting in further erosion of the

“starvation level real wage. The recom-
mendaton of the third committee 10 |

revise the minimum wage every year in
mune with the rise in cost of living in-
dex was not accepted by the State Gov-
ermment, The major unxiety of these
three Committees was  the paying
capacity of the agriculturists. Consid-
eration of improving the lot of agri-
cultural workers was the last thing the
Committees had in mind. The succes-
sive Committees conveniently con-
nived at the fact that poor and middle
peasants only vecasionally employ agri-
_cultural workers while they themselves
Tave to work as hired labourers at
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Government of

other umes especially in drought con-
ditions.
rates proves a net gain. The bulk of

agriculiural workers are employed by

rich peasants, who enjoy irrigaton
Facilities and it is their paying capacity
which 1s material.

One plus One equals One

The most obnoxious part of these re-
ports 1 the conclusion that a family of
an sgricuitural wor ser consists of 3 172
wis e hsbane, wile and 3 chil-
dren of which Sae carmng members
The muumum daly requirements and
the munimum daily amount required
tor the livelihood of a family ol 3 1/2
units is calculated and then half of it is
recommended to be the minimum
wage of an agricultural worker. Really
a novel exercise! These Commitrees
and  the State Government, both
duminated by kuluk interests, were not
at ull perturbed when 1,L.O. conven-
tions, decisions of the Fifteenth Tri-
partite Commitice in the vear 1957, re-
vt of the National Labour ¢ ummis-
sion and various decivions of the Sup-
reme Court and Hligh Courts were
brought o their nouce to show that the
muimimum wage has to be fixed by rak-
ing into vonsideration the carningsof a
single member in the worker’s family
which may be taken to consist of 3 un-
its. It was pointed out that the succes-
sive National Sample Survey shows
that agricultural’ workers, both men
and women get employment only for
about half the days in a year. The
Commitices and the Government
turned dumb and d:af when they were
told that 2 earning » #mbers in 2 family
has never been the :ccepted norm for
fixing wuges in any industry or em-
ploymeint even under the Minimum
Wages Act.

Static Concept

The story does not end here. The -

Second Committee based its report on
the “basket” of an agricultural work-
er’s family evolyed. hy_the Nartignpal.
Sample Sugvey in the year 1960-61,

Four them increase in wage -«

it e

—
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=
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' mral workers.“The next two

ive Committecs also based their
qmommqndanons on 'this same 1960-
=t 1t was pointed out that this
@&I;c:,g_sjknscd an.the then existing

- T R R X
r _consider.and recommend whether the
E.G.S. wages should be linked with

agmculiura] minimum wiges. A leg-
islative policy decision being entrusted
t0 a2 minimum wages committee!
Obviously this is an an attempt to link
agricultural’ workers wages with the

of agriculmural workers__capacitys of the reluctant Government

'bcgu.n when there was no legisla-
tion for agricultural workers and when
they were not at all organised.

‘E’I'hc ob;cct of ﬁ.xmg a minimum

ndard. gfhvmgm puce with growing
Iincome and rising standards of
fiying and to protect them from ex-

lonauon 10 2 certain extent. The three
commitiees have adopted a tatic con-
;in‘this respect and have assumed

e P

-¥hasis Jof -this very basket that

75%01‘ th:cxpendmm: inan agncultu-

ral workers family is on food items
whﬂc 25%- is other expcndlture A

essive reducton in the percen-
tsgc ‘of expenditure on food in a fami-
ly’s budget is the expression of a rising
sl;andard of living. In .case of other
wp_kcrs the food expenditure is taken
3 4 amp.nd 55%." Since; the’ rate of
=3 ,_m;r.he prices of items other

than food is greater, this point has

mur:h rdcvancr. while rcwsmg wages.

t o4 =

L’ﬁkm E‘ G. S, .. )
‘:ﬁo“ “feason to kc:p ‘this- mini-
3¢1as low as p@ssib{c s the
ernment’s desire to pay the lowest
pomblc wages on Employment
Guarantee Scheme works. Under Sec-
ton%.7(2Xvii) of the Maharashira
EGS ¢Act, 1977, the E.G.S. -wages
. C Y. linked with minimum
_ aﬁagucultural workers. Initially
1CfR .x:ap:cg,qn E.G.S. work§w:rc to
be fixed;;s074s" to_ensure people em-.
ploy:d undc:r the EGS Lhmughout the.:
Stqlc-m all zones, the minimum wage..,

ﬁxcd:for agncultura.l workers ‘in T.he?l

lowg;t zone, That was the] n for

Zone IV and fixing t.hl:‘lowcst t

wag ;A :Rs.6/-. However,: this* provi-
sio spcc::sfu]ly challenged by the,
agnc:ﬂtuml workers’ unions with the

helpbof Collecti :
]_p,o ‘Lawyers Collective and’it bofmclt dren and adolescents. In all other

-Scheduled Employments, "under. the

stmck ‘down’- by the Bombay High
Comm the year 1984. The State Gov-
ernment -was directed to pay the,,
EG”S‘, _wo:kcrs the*minimum wage

tgagt and ,fevising it is to improve the

to provide for expenditure on E.G.S.
works..
Heavy Work

Itis a matter of comimon knowledge
that_the work of the agricultural work-
ers and of E.G.S. workers is exwemely
onerous. They always have.fo work
under the open sky und tw face the
-hazards of nature during alf the days of
the year. But the three committees and
the State Government have assumed
without any rhyme or reason that the
work of agricultural workers is of light
or of averzge type, and dxcrcfore the
average daily calorie requirements of 2
member of the agricultural worker’s
family. is°2200. The nutrition experts
ananimously say that a male worker
doing heavy manual work requires an
intake of 3900 calories while a femaul,
worker requires 3000 calorics per day.
So the average of the family comes to
2540 calories per day per unit.Burt the
State Government has refused to take
this aspect into considerauon.

Bonded Labour

Salgadies and Mahindars i. c. l.hc
workers bonded for a year ore m_om.h
constitute about 10% of the agricultu-
ral work force. The State Government
had cxempted.these Salgadis from; the
provisions of daily hours of work uptil
1981: All workers in all occupations
are statutorily provided a weekly rest

day. But the State Government is of .

the opinion thar it is sufficient for an
agricultural worker to get 24 holidays

in a year. The innocuous recommenda-

uon of the Third Commiutee to ask the

employers to take Janata Insurance.

Policy of Rs.12/- per year in the name
of - their Salgadis 1o provide for
accidental death or loss in earning
capacity was turned down by the Gov-

. ermment.

About 20% of these workers are chil-

Minimum- Wages Act, the wage for
adolescents is fixed at 80% of the adult

p
ﬁxcc},for the respective zones, That 15.““’}”15 in case of agricultural, workers,

the reason Mh\' ane of the terms of re-

fcrcnce of this Fourth Committee is to - Illegal Actions Legahsed

- - L v i - Ml P -— et i e
i

T the sarme f f‘\'c‘d"..: 60%
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More r.han 50% of the ngncu]m:
workers are women. Big farm ownt
ume and again raisc 2 cry that wom
work less than the normal. worki
hours and thus justify denying the
the statutory minimum wage. In ord
1o legalise the super exploitation of ¢
socially suppressed Sectun, the St
Guvernment has amended the Mah:
ashtra Minimum Wages Rules, 19
by adding a separate Rule No. 24-A 1
allowing payment of pruportionate
lesser wages for those working le
than normal working hours in case
agricultural workers oniv. The Guo
ernment must have arrived at the co
clusion that,the remedy available
employers in other employments
deny employment to casual worke
who do not work far the requirt
hours is not available to employers
agriculture! Of thi- special provision
protect the interests.of the employe
in an énactment meant for protectr
the cmployees with regard 1o the in
plementation of this meagre minimu:
wage in Maha:ashtra, the Tess said al
out it the better. It can be said that th
minimum wage s vhserved in case.
women workers almost _ntirely in 1
breach.

Below Poverty Line

There is 2 general Jirection fiom U
Central Government that ihe mir
mum wage in @ny employmesnt und
the Minimum Wages Act should m
be below the poverty line. The pover
line in rural arezs in 1985 was drawn.
Rs.533/- per month. Even though tt
minimum wage is fixed at Rs.11/- fi
the last zone, the minimum month
earnings come 1o Rs.286/- for 26 worl
ing days which is roughly 50% belo
the poverty line. The present wage 1
Rs.6/- in the last zone is just 2 mocker
of the minimum wage. If the Goveri
ment really-intended o raise this wag
to the meagre level of Rs.11/- it nec¢
not have appointed a Committee at al
Under the provision of Section S(1Xt
of the Minimum Wages Act, the Go
ernment could have published i

" proposals and could have finalised th

same after two months. But the Stat
Government least desires so. It wanl
to kill ime and to make a facade just t
show that it is doing something.

M. M. Katre is an acticist of the Lal Nishe
Papty and has spert_a_hfetime organisiiy agr
eullirsd ok TN ko the Perzdent ot
Labour fau 're ioner: soecisiton, Ahme
‘nagar.




omégvhm: in 1974, one Pandian

Mut u Perumal was arrested on.

c of having murdered one

Mulp, "'127,’7, the Sessions- Judge
convic! hu;n under Section 302 of th¢
L.P.Cifind "sentenced him to:lifé im”"

prison t. In 1978, Perumal prefer-
" red :ur§ pca.l. “in Lhc Bombay High
Court a‘gamst "his “conviction, which
was adquucd in January 1979. This
appealscame’up for final hearing on
Ma.rch.a,l&t 1983. On that day, the
ad\'ocatts appearing for Perumal told
Ltho that parts of the copies of the
paper l;-?oks ‘given to them were 111!:31-
ble. ‘Ihg, ‘Court -therefore thought it

better$1o°: adjourn the hearing .and
direct !.bc ;office 1o cxpod.m.ously
supply | .the' advocates representing

Pcru.mal .and the Public Prosecutor
legible ,p'tpf:r books relating to the
r\ppcal." T

e ars of Slumber ‘%'

The Crimmal Department of the
High Court. .did a most criminal deed
by sleeping over the matter for over
four Iong years till 1 June 1987, when a
letter was sent to the SCSSIOD.S Judge,
Bombaggﬂ bringing to his notice the
order passed by the Court on 14 March
1983. B;mkmg its hoary tradition of
taking ifs own sweet time in preparing
paper bpoks the Sessions Court seat
the Paper; books; legible ones this time,
within one week. Thereafter the appeal
was pl “before Justice R. A. Jaha-
girdar apd Justice A. D. Tated for final
hearing’ a.nd disposal, The Court found
that Pcmmals conviction under Sec-
tion SO;LOfthe IPC was not sustainable
and ailow‘ccl the appeal. Thus Perumal,
who was, -ultimately found not guilty of
the crime of murder, had 1o languish in
prison {or- more than 10 years, And
four of t osc 10 years were clearly due

fo the cnmmsl negligence of the judi-
0 B
. e

cial administratdon. Perumal’s only
fault was that he was 100 poor to hire a
lawyer 13 monitor the progress of his
appeal. The Court went so far as 1o say
that “We= are not sure whether even if
-he had engaged an Advocate the delay
which has been caused by the masterly
inacuvity of the Criminal Department
of this Court could have been pre-
ventad.

.. Peruyal, who- was ulrimately
found nci gutlty of the crime of
murder, kad to languish in pris-

on for mure than 10 years. And’

four of thise 10 years were clear-
Iy due 1o 1 e criminal negligence
of the judi-ial administration.

©oensure

No Monito ing System

« Unfortunat ly, there is no system in
our courts of monitoring the progress
of different types of matters, even
though such a system could easily be
established. In his judgement, Justice
R. A. Jahagirdar pointed out that Rule
1 of Chapter X of the Bombay High

Court Appellate Side Rules clearly pro-
vides for the nomination of judges

irom tme to ume to be in charge of -

different 'types of matters, und that if
such nomination is carried out a review
of the status of all pending matters will
be made and we need not fear repet-
tion of Perumal's. tragic story, The
whole judicial administrative set-up
peeds w be revamped completely and
modernised adequately with lhf: intro-

wwanag lent sys-
Tems and computers. More benches

Ecﬁm:?e_ai?')y appointing more

hudges, But most of all, the system (not
to exclude even the cdvocates) needs to
imbue the spirit to f{iercely protect and
cherish each person’s [ife and hberry‘fb
dU no matiers where @ per-
son’s [ife or property is at stake w be
delayed. Perumal paid hédvily with his
freedom for the criminal negligence of
others. Can four long years of unneces-
sary imprisonment ever be compen-
sated for?

Ruajiv Mane i un advecate practinng in the
Bombay Igh Courr.

~Appeal by Complaman:
- Appeal for enhancemenr

B. Criminal Writ Peririons;

E. Contempt Peritions
e h e TOTAL -

B T L L e T L5 R - -
t

"y ndmg Cnmmal Cases in Bombay ngh»-_'__
Court as on 30 June, 1981 : - '

Total

(Detention & Externment Matters) ‘
. C.Criminal Revision Applications . - -y .~ *.
D, Peritions w/s. 482 Cr.P:C.
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| Health

‘Care 1

v

i

recent federal law passed in the
United  States may  radically
change the availability of emergency
medical care for the indigent. The law,
. “Examination and Treatment for
Emergency Aledical Conditions and
Woman Acrive  Labour” [P.L.99-
272,42 USCA 1395dd 1 1985)] prohibits
haspitals from rejesting cinergency pa-
tients and women in labour, even when
+%they are unuble to pay for medical ser-
.y -vicss. By bringing suits to enforee the
', law, public interest lawyers can ensure
* that adequate emergency health care is
- available o all.

The Act 1y 2 rudica] change in health
care law in the United States because 1t
applics to both public and private hos-

* pitals who receive any federal aid, in
i short, Y8% of the operating hospitals.
© The Act was passed because of the
growing tendeney of U.S. private pro-
fitable hospitals 1o turn away paticnts
who had no moency or medical insur-
{ ance. On the way (o a public hospital,
some of these patients died, and many
suffered a worsening of their condi-
"+ tion. This frequent practice by hospit-
als’ came 1o be known as “patient

+  dumping™.

% .

i In passing the Bill, the Congress ex-
pressed its “purposes in the House
Ways and, Mcuns Committee Report.
“The Committee Is greatly concerned
about the increasing number of reports
. . .that hospital emergency rooms are re-
- fusing t673CCEPt or treat patients with
emergency conditions i the patient
does not have medical insurance. The
Commitiee is most concerned  that
medically unstable patients arc not
being treated appropriately.  There
have been reports of situations where
treatment was simply not provided. In
numerous other instances, padents in
. an unstable condition have been trans-
ferred  improperly.” [H.R. Rep.
No.241, 994 Cong. 1st Sess. Pr. I at.
27 (1985)

Congress had tried 1o provide the
poor with emergency medical cwre pre-

viously inan Act called the Hill Burton
Act. That Act provided funds to hos-
pitals for building and renovation but
required those hospitals to provide

- emergency-services-regardless.of abil-

ity to pay: But that act did not apply w
all hospitals and was rarely enforced
even when it did apply 10 a hospital.
The mechunisms for enforcement were
weak, since the Federal Government
promulgated no regulations and the act
provided no private cause of uction,
Thus a new federal “anti-patiem
dumping” statute was passed.

The Act was passed because of
the growing tendency of U. S.
private profitable hospitals to
1 away patients, who had no
money or medical insurance. On
the way to a public hospital,
some of these patients died, and
many suffered a worsening of
their -condition. This frequent
practice by hospitals came to be
known as “patient dumping”.

The Provisions of the Act

Under the 1985 Act, when an indi-
vidual enters the emergency ward of a
hospital, the hospital must provide an
appropriate medical screening of the
patient to determine whether the pa-
tient is in an emergency condition ur in
active labour. The “definition of an
“emergency condition” under the sta-
tute is “a medical condition manifest-
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he inhuman practice of private hospitals in the U.S. refusing to admit patient in an emergen
condition mav soon com® 10 an end with the passing of a federal law which prohbits &

the act.

-

ing itself by acute symptoms of su
cient severity, such that the absence
immediate medical atention  co
reasonably belexpected to result in*
rious jeopardy”, “impairment”,
“disfunction” [Section 1867(c)]

" Once a patient is determined tc
suffering from an emergency condi
or in acuve labour, the hospital n
tzke steps to stabilise the patient. §
stabilisation will include treatmen
delivery until “no material deteri
tion of the condition is likely o n
from the transfer of the indivi
from a facility.” [Section 1867, (¢
{A)]. After a patient has been st
ised, the hospital may transfer th
tient by an emergency  vehicl
another hospital, if the hospital ac
that patient.

If the hospital violates the provi
of the Act, the repercussions ny
quite serious. First, hospitals m
fined up o $ 25,000 per inui
Second, the hospital’s medicare
vider -agreement may be canc
Third. the injured patient (or fan
t deceased patient) may sue the
and hospital for damages. Fim:
hospital which receives a patien
wus “dumped” may sue the du
hospital.

The Statutes

A private cause of action for
of illegal pauent dumping shu
the most polent remedy. Unde
medical malpractice laws, indi
may obtain significant damage
for their injuries and sulfering.
interest lawyers may bring class
on behalf of large groups of i
patients who either were refus
ur are likely 10 be refused care.
als, threatened by the possit
such suits and large damage
will voluntarily begin to treat |
gent, hopefully ending the pr
patient dumping in the Unite

Kuthleen Behgn is .;mdymg tn the Colt
Sohoul, New York.




T

PP R —

e o

" [HAAZIR HAI

R e

P. K. Saru I

he Muslim Women’s Protection of Rights on Divorce Act was passed aflrer Ihf: protest agmr.zsr_.thf
Shah Bano Cuse, taking Muslim women out of the purview of Section 125 of the Cnmmu:’
Procedure Code. No longer is it possible for a divorced Muslim woman o file a claim for maintenance
against her divorced husband under “he Criminal Procedure Code. This has led 10 a great deal o_f havoc
in the lives of Muslim women. Th» new act has encouraged men (0 un_:latera!!y _dworce their wives
confident in the knowledge that, the. will not be liable to mainiain their divorced wives. This month we |
interview Saru a victim of the powe of unilateral divorce and of the new Act. ng j}fed a cia{m under
the new Act for maintenance and f-.r “reasonable and fair provision” in additior.. T'he Magistrate n
Calicut, while granting her claim .or maintenance has rejected her claim for “‘reasonable cn;:d Jair
provision”. Saru is determined to ight the power of the muslim husband to pronounce unilateral
irrevocable divorce. She plans 1o cha’lenge the constitutional validity of this power in the Supreme Court
and also to ask for a progressive i.terpretation of the new law so that ir’s harmful effects can be §
neutralised. o
Saru hails from a family of convcational, aristocratic Kerala Muslims and her father, Justice P. §
- Kunhammed Kutty Haji was the first Muslim Judge of the Kerala High Court. Saru describes herself as §
a devout Muslim who hus always mi.-ed freely with other communities. ‘

o —— -\—-va':... -

L.C. When did you get married?

8. My first marriage was arranged by
my parents when 1 was 20, FFrom this
marriage I had two sons. The maurriage
broke down and we separated by
mutval consent. [ returned w my
parental home with my wwo children,
This was in 1966. Then in 1967, I mar-
ried again 1o P. A. Salim against the
wishes of my family, He was a Muslim
from Kerala, A litde later my family
reconciled to this marriage. His pa-
rents were both doctors. He is also
highly cducated. They accepted the
marriage, His father was considered a
progressive Muslim, I was well treated
in, the family,

L.C. How was the relationship be-
tween you and Salim?
§. Like every marriage it had it's ups
sond downs but we shared a lot with
i:ch other. There was nothing basical-
wrong with our r¢lationship. There
ere no insurmouptable problems.
1Due o differences in our family and
“eultura! background, there «rere differ-
-ences berween us, but we onsidered
ithis part of loving and liviry. I have 2
sons from this marriage w o are now
19 and 15 1/2 years old.
L,C. When were you divo ced?
S. We were staying in Jed a for some-
time as Salim had a job the ¢, We plan-
ved to come back to Indiz and seltle in
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Cochin. Ve had built a house there.
Last May e came back frem Jedha 10
Cochin to.ether on the 21st, On the
23rd he weat o Madras to see the Prin-
cipal of th School where my son was
to be'admi .ed. The next thing 1 know
was that 1 ot a four line letter from
him from . 4adras saying that he had
irrevocably divorced me due to mental
incompatibility,

L.C. What was your reaction to this?
S. At first absolute shock, then pain.
How cun 20 years of marriage be wiped
away by a 4 line letter? How could any
human being throw away u rela-
tionship of 20 years standing. He had
never spoken to me of a divoree,
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*such a drastic step?

L.C. What could have made him ke

S. T'don't know. [ have all alung been
an independent person and an indi-
vidual in my own right. ile always felt
threatened by this. He felt he mus
have the leadership role in the family.
L.C: What do you think of this system
of unilateral divorce?

S. I think it is highly impertinent. The §
Koran does not advocate irrevocable di- §
vorce at all and the Prophet has forbid-§
den i1, According 1o the Koran, the §
husband is to pronounce one talaq and
the woman is supposed to continue 4
staying under his name, roof and pro-%
tection, so as not to close any possible §
chances of reconciliation, and during
this period the woman is not even refer- 3.
red o as a divorcee, Here, talaq is pro- 4
nounced in one single sentence which 3
according to Muslim Personal Law, 14 4
prevalentin India alone is considered as §
irrevocable talaq, and once this is done §
the woman becomes a stranger im-if»
mediately and they are not supposed tog§:
live under the same roof or sce cachl
other, My husband could discard me]
only because of the so-called personal
law which allowed him to divoree me.d
My husband was ngver a believer inff
Islam. He never followed the tenets offf
Islam in any other aspect of his life. Hc;
used [slam and the utter helplessness of




2al Law, & 7|
nsideredas ;
this s donc

) pﬂhcucfau. Aftr-rthc d1vor¢:c~hecoo!-
‘ly comes and tells me, “let’s have a good
‘relationship.”

L.C. Did he make any provision for
you? L

S. No. He literally threw me out of the
house. As*a self-respecting woman I

ranger” imes i

supposed !
or sce cach
discard: mé
ed” p'!:l's‘:"ﬁ."i

divoree mes
believer lﬁ‘;
he tenets ot

his hfc?{ ¢4
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could HoCHave ived in the same house
like a discarded wife. I had no right to

. be there according to him ‘darid 1 was

not willing to accept charity. Since [
had contributed to the house in good
measure, I requested him 10 assign the

house 1o me til] death and then to-our.
wwo children. My rights after death __ anJther.woman to suffer the same in-
_justice that I have. 1
- any hearing before the divorce, nor has
‘he compensated me in any way. He

could have gonc to the children. He
won’t have it. He said it 'was his hard

earned money. 1 had no option but to

leave. I requested him to allow me te

take all my ancestral furniture and
whatever 1 had brought to the house.
He first agreed, but when 1 acwually
went to collect it he insisted I sign a
receipt for Rs.50,000/- which [ had not
received. | refused 10 sign it. He gave
me nothing, My furniwre, jewecllery

and passport are all with him, to this ~

day.

L.C. What was your next course of ac-
tion? '

§. I had 10 go and live with my brother
in Calicut. 1 had filed a police com-
plaint with the DIG Police for breach
of trust for my jewellery and passport.
In rcrahauon, he sent a lawyer’s notice
accusing me of stealing 20 sovereigns
of gold and cash worth Rs.50,000/- be-
fore leaving the house.

L.C. What made you finally go to
_CO'I.I.ﬂ? Sl

§. It was his errogance, his insistence
on getting a receipt for ‘Rs.50,000/-
which he never gave. He said he had 1o
“tie up all the loose ends, close the file
and go back to Jedha”. It was then that
I decided 1 had to fight back. 1 had no
alternative but to go to court, to claim
what belongs to me- my furniture,
jewellery, personal elfects and what I
am lawfully entiled to as a ‘divorced

- Muslim woman’.

L.C. What is your cxpcncnce in court?
§. You will not believe it if I tell you
that my husband, after twenty years of

marriage “and two children, tried to

convince the court that I was a woman
of bad cha.acter. As evidence of this,
he said that I had a runaway marriage
but he forgot to tell the court that it

: was with him that I had got married
- against my parent’s wishes. This he

-",g-my complamt be says my behaviour

“with young men was unacceptable, I

had asked for trmal in camera. He
opposed my application and insisted
that 1 -should be examined in open
court. He produced a photograph of
me taken prior (o my marriage in a sal-
war kameez to show that I am a woman
of bad charactcr and not a respectablc

Muslim, --

L.C. In ﬁghung this case, what is it
that you are looking for?
S. "My -pain and sorrow cannot be

~-shared-by anybody else. 1 do not want

was neither given

says I am a rich woman so why should
he make any provision for me. This is
not true. In 20 years of my life, what-
cver resources I had have been used
without any hesitation for the welfare
of the family. I contributed largely to
the building up of the home financially
and in every other way, 1 invested ev-
erything 1 had. There was no question
of yours and mine. Nothing is to be

_ gwen 10 me because ]cgaUy everything

was in his name. That is why he could
throw me.oui. If the house was in our
joint name, he weuld not have had the
guts 1o Jdo this.

L.G:Whatdo you feel about the provi-
sions of Musiim Personal Law?
S.They are very unfair to women and
totally out of tune with Koranic injunc-
tions. According to the Koran, divorce
is the most heinous sin you can commit.
An irrevocable divorce is prohibited by
the Prophet. It prevails only in India. I
very strongly feel, that rather than mak-
ing-acts to protect rights after divorcee,
there should be acts to prevent divorce
to the extent possible.

L.C. But surely you are not against di-
vorce in all circumstances?

S. There should be a body to regulate
and implement the proper Koranic
method of divorce.

L.C. What do you think of the way the
Muslim community reacted after the
Shah Bano judgement?

*S. The men only wanted o protect

their rights without any consideration
for women. The issue was also politi-
cally exploited.

L.C. Would “you argue that rchgmn
has no role to play in women’s issues?
S. A woman is 2 woman, whether she
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' is a.Hindu, Muslim.or Cl

istian
emaotions, feelings, pain and hu
all the same. How can a M
woman be governed by a differen
L.C. What are the lessons you
learnt from this experience?

S. I don't want any other M
woman to have the same fate |
suffered. .

My experience should make less:
vileged women aware of their
according to the Koran and not a
ing to some stupid man-made Pe
Law. Tue Personal Law now pre
is not according to the Koran.
POSTSCRIPT: As this issue g
press we have received the new
Saru’s appeal before the LD
Judge, Calicut for a “‘reasonabl
fair provision” for maintenanc
been rejected. .
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Forward 10 the 215t Gemur;

ho needs compu:m t leap ini the
Y 215t century, Courts have ali :ady
‘arrived there with their futurisiic ivzas.
" One young litigant, whose case was nly
S years old was told by the judge "\ hat
are you cribbing about, I have to auer 1w
the 20 year old cases first, S. O. to *he
$21st century”. The dazed young linig--nt
went around asking his friend, “Wha: is
the §.0.7”" An obliging lawyer vol :1-
teered a reply “I1 means stand over 10 e
215t century, that means adfjourned (o }e
21st century, You need not come to e
court till then.”

bon’z Lecrure Me

hen told that @ maugr perempiorsy -
fixed for hearing in the High Co: nt

" never would come up for_hearing ori :ke

.dﬂtdﬁxad Jusrice Pendse of the Born: ay
H 1gh Court retorted “Don’t give us .ec-
{_]ig;i__' For his benefic’ and the benef I of
our readers, reproduced below are 1t} fi-
gures of the cuses pending in various Tigh
Couris as on 30 Fune 1987,

Allahebad 2,413,060
Mudras 1, 7,250
Caleutta 1,.6,447
Bombay 113,245~
Kerula 1.20,890
Andhra Pradesh 86,137
Delhi 77,191
Kamataha 66,191
Patna - 56,504
Madhya Pradesh 53,883
Punfab FHarayana 53,568
Gujarat - 52,623
Rajasthan 48,945
Orrisa 37,850
Jammu & Kashmir 35,945
(Gauhatt 17,880
Stkkim . 36

Perhaps Justice Pendse was consoling
himself with the knowledge thar Bombay
is after all, only fourth in the list, and
.hence has reason w feel smug. So why
bather with lectures about delays, about
people out of jobs, about people dying
while judpes wait to dispense justice. In
the meaniime, judges of the Bombay High
Court huve been quick 1o grant interith

rders in terms of “minutes of the order”
handed in by Counsel directing customs
and excise refund duty paid by “mistake
of law”. The poor dear merchants und
traders cannot wait for the hearing und
Wfinal disposul, Never mind if their claims

i;‘are Sraudulent, While judges huve been

quick to unite on issues that concern them,
witness the recent solidarity berween the
Supreme Court and High Court judges
over the resolution of the Supreme Court
Bar Association staring that they had
“acted against the oath of allegiance that
they have taken under the Constitution”,
T'hey have done little or nothing 1o rake up
demands of litiganits or 1o make the system
responsive (o their needs. Oh, sorry, there
I go lecturing again!

The Mantle of Infallibility

S peaking on the occasion of his retire-
ment, Justice M, PP, Menon of Kera-
la said “Reference has been made to the
capacity of individual judges to make
contributions to the development of law.
Time there was, when some judges of this
“Court, and of other High Courts also,
were able to make such contributions, But
in these days, when even a rejection of an
adjournment application ends up in a
Special Leave Petition, and considered
decisions of Full Benches are upset with-
out disclosing the reason why, which
judge of the High Court will have the
(nclmanon and dedication for ma mg 5e-
nous efforts in that direction? The con-
siraints of Article 141 are now not on me,

and [ am therefore being outspoken,
though only 10 a very limiled extent. If
any of my brethren happer 1o be elevated
still higher up in future, I have one re-
quest to make of them in advance; when

you assume the mantle_of infallibility,[;

please do not forget that once upon a time,
you were sitting in this Court along with
others who were capable of making mis-
okes.”

There are many, who have appealed 10
the Supreme Court against orders grani-
ing adjournments or refusing to grant ad-
journments. some successfully, some un-
successfully, N, A. Palkhiwalu reported-
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ly appealed 1o the Supreme Court aguinst
the order of the Delhi High Court ad-
Jjourning an application in a dispute be-
tween the Jaipur royal family. Yet
another senior lawyer, filed a Special
Leave Petition in the Supreme Court
dgainst an order refusing to gran! an ad-
Journment,

Who is Right?

hief Fustice Chandurkar landed
trouble wken he thundered in a legal

aid board meeting, “I say so with a full
sense of responsibility.. this profession of;
lawyers is now being treated not as_that
noble profession of Webster and Lincoln,
but as a money making machmz”‘
Prompily a meeting of High Court Advo-
cate's Associan’on condemned_him_for,
casting "‘aspersions” on advoca:es.

The n’esson was gm.ck:’y learmt by the
Bench. While speaking at a meeting lo
lay the foundarion sione for a Bar Asss-
ciation Building, Fustice V. Ramaswamy
made a startling remark; “Advocates had
ceased to be money-making machines,
and they are active participants in public
service, They should be provided with alf
Jacilities and it was the duty of the Got-
ernment to do {1.” Since the quotations are]
from two Hon’ble judges of the’ High
Court the question is, which one is lo
believed?

Devil’s Advoca
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