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The ccmtroversv hurrt)ullji|)g the j['polnln)cnl ol I hkh
Court Judgcs in Tamil Nadu exposes the anti-

democratic method ui aI)pUinllnel)l acjopicd by the Con-
stituUon makcrs. The nominaticms urdinarily ()riglnate l'rom
the Chief Justice and are forwarded lU ihe Chief Minister

' who as a gcncral rule accepts them and !i)rw:jrclx thc names
. . to the Central Government and the ChidjusUce nf India for
;".. his concurrence. Tradicionally the nominutiuns made hr the
:;;, Chief Justice of a High Court have gone withoui challenge

9ti. and been accepted by the State Government, Central Guy-
;!/ ernmenr and the CMef J ustice of lndim The r:ist majority of

'. appointments being made from the Bar, there is nothing to
prevent a Chief Justice from numinuting his friends, rela-

' . tives and fellow tmveljcrs. The most offensive part of the

, procedure is that nnbody need know who is being consi-ffesii 'for appoinllncnl.

' In a sharp departure from existing pmctice, I.liw ,\liniswr
Mr, 'C. Ponniaii decided lQ go public, dkcbse lhe names
recpmmended by Clnef" Justice Chandurkar and wem one
step further, rejecring the nominutions on thc µuund that
iliey were all upper CijSlC. The Chief Justice denied the
charges of communalisrn. It is not for us [() decide who was
right in this c()nlroyersy. But Chief Justicc Chandurkar is
dearly wrong whcn he critiuses the Law Minister l"ur going

· public on the issue. He mainiains that the nolninalions must
' be kept secret. Ii is tinjt· to msisi that the sccrccy surruunj-

irig appointments be shcd. The people have a riklll 1() know

. who is being I)r()posed fin' uj)k)()inlll)cl)l bdnre the ;|K)|)oil)[-
mcnt is actually made.

AmicM the trade in allegations, and coumcr dlegaticms
the only voice of sanity comes from the Civil Liberties Un-
ion. While rejecting the 'soil psychology' theory and conde-

, Inning appointments on a communal basis, the ReSolution
i moved by Palai, Shunmugan and K. Chandru calls for an

,·. -; ,amendmem to Anick 217 of the (:oIls[ilu(mn [() ensure
.. . democratic participation by a large seaion d' Che people to

"!' :-. prevent undesimble pcople getting into the llikhcr edjclons
·';"" of the )Udiciary.
' .' The rcccnt American experience has scver:cl lessons for

' Ub. A historic nuion-widc c:lmpaikn by civil libcrticx groups
to oppose thc nomil)u[i(}n ul' R()bL·r[. 1 [. Bork rc»uheil in 11n
nomination being rejec'tej by the Senaic alter a njiicm wide
debate OIl hi3 iLlc(!k)Ky. Reugan's next nominec, Gtnsburg
had to withdraw after revelations that he h:ld smoked inari-
juana, Even otherwise, hc was considered inexperiencej.

. The American people as a whole had the last word in the
process of selection.
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l:'-::fs'z' Reduce Bail Order. ,:.:~." ".:. - '_al of Shri Gadmade and the
;zj § I l-—" ——" likeldood d Shri Amrurka.r's removal

{ b rS 8"=:- ·:-3: : : lV
':91 'g" ·'zt::a Lle to [hg economic conditions in tbe near future. .

;j", :": DP9 in the country th" The Association h:lb found {h.l[ ;'at

' ":J;g , .:"' i majority of the people who are below ticular!y in thc last three yc:u>. j.c.
. .::,: ":. "=-,ihe poverry Line cannoc aEiord asc:ist" during the wnure of" Shri BlKlk|\ dntra()

'":Z: ' - "2';5 jnce firm "advocates even at nominal Gackwad 4 l.jt;()llr .\lmister. ttic\ haj

+,iti ??: :laT and lmce languish in custody f°' .~±,time and :igam agitate dµln:i [he

Iri "-I "j'5O tauk of theirs. It is often observcd" appoinuncnts of pcrsons wtth Juhl()ub

"..L 3 4; :E; .:!har magisrratcs pass heavy bail orders credential» and recordsj Ther" quote

!&: "; g=j jn account of the poor ctmdiUon of the appointment d Shri, B. R. Taun

2gt 'i,;" ":"! .;jr·i of the people, they cannot avail of and M. D. Kamb!e in 1984 a3 u$c\ in

::i?j'" ::iiS2i; 'tie hail order. To add insuk [q inju'y· point. kphe the AssQciulUn"s re-

,,?. %- 3' tfi {") power is conferred upon rhe magis" corded objection the Suiuj Go\'ernmen[
i:§·'"ai -."j·;,j µtcs to reducc the bail orders pami Went ahead . with· coMirmiqg the
:~' t "thy them which are beyond the reach of appoinunents which -wasuhwmed cdy
§ _: 8¢ Aaused languishing in custody· with" {he 3ppoin!ees declGirig conserm

t ·: i: 2;_" .:". - iec:ion 44O (2.' of the Crimmal Proce-
j.'".'""":"' 'is" - .:-,r Code, 1973, prcwides LhaL ir is The appuln[menl$ Uf Shri Gadmade

"it ;. ?z" ;j .,,)b;. "he Hi&h Court or [he Court of and Amrutwar [his year were [herciore

· l]o g:.|x·$sions which can reduce the bail seen not only as a continuation of [his
I' :' i': '" ivjcr passed by the magislra[es. When uend by [he Stare Government, bu[

0"'" " ' t

{ llj'k' " "{: j?'"·t of the Accused cannot af ord to also as a taunt Ill the face of [he Asso-

,¢::':i:?;?: ·": , ..,"a tor the charges oi rhe advocates in ciation's campaign for a cleaner judm-

\S a '."' ':'M' lower courts, i[ is [(j(j much to ex- ary. When [he memorandums passed
,,.i:iatqz j" :':'!?cj' them to prefer Apped or Revision by the AsSociation agains[ the two new

·.,;31"";'. """' " appoinuncnts failed to elicit any re"l; E%":Siil .'3 {he higher couns. ORen rrlag]s[ra[es .
16.~ X~b ·: " =. ;. ,.u.,i;k ,:c'use tc reduce the bail order passed sponse from the Governmcnt, the

-} ;'E;c E:g- mng back for want of a specific provi- AssociaUoii's next step wab to boycott

,. 'j, ,!Si" fA':'"' uun ia the law. 1 therefore suggest that both th'eir couns and to conduc[ a pub-

9j¢ ':' ':j - i 'p""iiic power should be conferred lic paign against bo[h the judges. .

t:i ;' j:;j·'. m [he magisu'atcs to reduce the baij However, ir was foiiiki that [hc judges

;i:tZt ;"is xtkr passed by them at a subsequew . were continuing to conduct'cases and
:.ie!. 'i$ :dEe. The earlier this amendment is pass orders ex-pane or in defauli. The

..;.f=' .i :' mde in rhe Criminal Procedure Code nexr step was the hunger smke which -
:·i.a!g: k j-j;$ i973, Chapter XXXIII,rhe better. was conducted on the premises- of [he
·.:'::,?t"- "" Industrial and Labou'r Couns of N:u:-""
0-""-E::EE:. ':- ,i"' hshor Ue Joshi

pur. Thcir :tghation received rcsrx)l)scI' 2]'S: ,:,:-. tbhlnLTU Nagar, B&li (East),

.;,:2;' -' " :mhay 6d ' and support from their collcagucs- of
"':'2 '."' . the Disuici :ahd High Courts as well as

ttA j' ;. \"gpur Lawyers Protest from ocher parts of Vjdharba.

..̂,
I.'y~t.-· :,For Vidharba, to hear of lawyers Susan Abraham "

\'? sg,'": ."'"j agitating is a rare thing, particular_ C/iandrupur.

:":?.:::!"L': f :t"a' for rhe removal of corruption from

B:i;?:-,€1-'---" {a, judiciary-- This was precisely why

. 2:2' '" ""be Vidharba Labour Law Practirion- Transfer of Judges
' '. ';'- " ""' Ls' Association, Nagpur was consis- .

' ). id' :·; ·',.":'; kLly in,the news m rhe Last two weeks r a democratic foan of Government,

l ";t. " '.. J September this year. The agitation people itills[ get jusrice in impania!
! Si;,::.':. :·--' i}hich began in the end of Augusr was courts. For this purpose only, the low-

8i : : ,- .". fr the removal of two new appointees, er judjciary has adopted the policy [ha[

·j;;" ' ': "":,'.llm s. J. G"i'"""de and Shri R. V. a person should not be a magiscrate in
- ;' ·· .· : '

,'.,'i:?z ;:"- "j"nmtku to the Labour and Indusuiaj his own taluka nor should he be Lhe

: - '". ':.'. ;,."..":-)ur[s respectively a[ Nagpur. It began Disrricr Judge in his own ciistrict. The
' j'·;' :g'"- ?"--'":;:'"ith signature mmpaigns and public reason behind this policy is .quitc ob-

! . '- .,; ' "Aiis for their removal, but seeing the vious. If a man is born, brouglu up,
i ' .") ii": :: ' " xk of response from Uic government, educated and has practiced as an advo-

f,: . ..""i ? ' :je agitation ciilmirmed in a rwo-week cate in that area, he is bound to have

/2794?. : ,·i' \uiger strike by rhe kbour lawyers. close relatives, several friends and a

i :' '"' : ' 'ne agiOtion was withdrawn wirh the great number of Wdl-acquainred yo
jb 0~~~~"1 'br
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plc and well wishers in rh:tc area.
Under [he circumstances i[ is quite
possibje that a local judge couli shttw
favour if such pec'ple are dirccdy Of
illjlrcL1h' in\'(]l\'cj in thc litigauou be- ~
fore [)}lh Judge. J ljuhe iricnded. justice
cnjcd. :r thc rrinc:rlc which will rulc
in his jmr( Local 1ujkes In the High
Cuurix cannot bc· an exccr[iori io [his

cxpcrtenuc. '.

\C"e jrc auare [hat Mr. M. N. Chan-
durkar. the Chiei Justice oi MadraS .
High Court. opposed the policy of in-
rer-smc mn'sfcr of High Court Judges
while speaking oh the occasion of the
cekbratitm at Bombay t'f) cUmpjelion
of l25 \"t'ars of [hc Bmnbay High
Court. Hc critkised the ptdicy ('r inter-
maic mnS!"cr undc! [he L'1kjund of lan-
guage Jifficulw. .\h Chandurkar, ,
being Maharashman. it t"actng lan-
guage Jl!licul[v. \¥'hL"[hcf 1{ is.genuine
difficulty or not. we dc) [].j{ know. B Llf
wc.are aware that j·· the Madras High
Coun. the oiGcial i. nguagc is Engiish.
There arc. also transiator.t employed by
High Ccmrt Lu trandate the local -Ian- -
guagc ln;() Enghsh Moi cover, Mr.
Chandurkar also kauws English.
Under the circurnstanc.cs, the bnguagc
difficulty cannot be !he real one. When
foreigners like English judges m:maged (

\
with w()rk in High Courts all over In-
dia, it is rather. ridiculous [ha[ Mr.
Chandurkar, being Indian, finds Ian-
guagc Jifficuhy impossible [()"" over-
come in his own country.

Finally we rinnind thc Governrneni
i[s duty [{j ensure iniparti,a] justice for
the peoplc, in High Courts. The policy
of impartial justice, being of toj' most
impor[a!]ce, should tlOl bc defeated by .
thc trivial inccmvenicnces which Mr.
Chandurkar put forth. If rhe Govern-
ment mans ["ha[ impartial iijstice
should be available to the pcopk in
High Courts, then, utidtr the above -.
grounds the policy of intcr-state '.rats-
fer must be adoptej by 1he Goverir
ment and implemer:tcj \¢l(h Unmedi- -
a[e effect.

K. B. Neware
(;t71¢7ul .5 Quc'klr\',
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Bhopal Disaster: Towards A Trial

Y

The recEnt order ofTustice Deo of the B,hoPa/ District Court ordering Umon Curbide Corporan'on
to pay Rs.35O crores as interim rdief /Or the Z'l"Cll'ttlS hus reuf/irmed the slrute,'v udUUculed by

those who have argued that the case should be pursued through [() the trial s[(lgt'. In /hiS.C(rjl[e.\"l
Kiny Behan discusses the law on Ike subje('l and urgues I/lLl/ l/le GUUer7lnlent of Indiu is 7ioi only
nojit lO represent [he Dictims on its oum bui has n(){ done a good job of 1/.

After [he Bhopal disaster, large
numbers of /\mcricatj lawyers

tiled cases in US Couns on behalf of
Yicun= These cases were eventually
consolidated in the Southern Disrrict
d New 'Yo:E Wben the Indian Gov-
ernment assumed exclusiVe representa-
[ion of the victims, ir did so unaer rhe
doctrine of parens puriae. The sta[u[e
:lu[horising rhis representation by de-
plivinqhSlan "i'izens of their riglit to
obtain 4Krivate lawyer to sue Union
Carbide eorpora[ion (UCC) on their
UW!l behalf, may be uncons[itu[ioE]al.
A petition has been filed in the Sup-
reme Courr alleging rhac India's exclu-
sive representation of the victims is un-
consLi[uuoDal arbitrary, unreason-
able, and contrary to [he interests of
the victims. The petition alleges [hat
Lhe Government in not filing a suit

: agirm Union Carbide India Limited
t.UCjL), failed to fully represem rhe
victims, The pcrition also alleges Lha[
India's represenuUon has been · less
the adequae, for example in failing to
survey the victims ro determine Lhe ex-
ttnt of their injuries. The Petitioner
Qwcrts thm thc winding up of the Com-
mission of Inquiry ro look into [he dis-
aster was against the interests of che
victims and the Petitioner, especially
since they are as a result denied valu-
able information to use [o esutbLish
[heir ckiins. Obviously, the impend-
ing serUemmt sought to be arrived at
for a drasrically low sum would also
violate ·the PeUtioner's right to full
compensation.

Thus, the Petitioner alleges [ha[ [he
"Bhopal Gas Leak Disaster (Proces-
sing Of Qaims) Act' violates Articles
l4 and 2J of the Constirution in rakiiig
away the victims riglu ro sue, and in
depriving rhe viaims of their personal
Libcrtyio enforce the said rigMs. Since
this deprivaricm of liberty is unneces-
sary, arbitrary and unreasonable, it
violates Article 14 of the Censiitution.

4
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The Petitioner further assens that
there is a clear conflict of interests be-
tween the vicUms and the Government
of India. These allegations have proved
almos[ propheUc, as later UCC filed a
counter claim against the Government
of Indk alleging negligence on the pan
of the Government. Hence the Govern-
ment is now Plaintiff" and Dekndanl in
the same case. \Vhilc there were scnne
advantagch Ill the (;()rcr|)lnc[)[ of' India
representing the victims, particularly
in wresting the cases from the control
of US lawyers and in consolidating (he
cascs for efficiency and expediency.
[he disadvantages are serious. The in-
dividual victims have no control over
Ute decision-making in the case-
whether [() settle, whom [q sue and for
how much. Individuals will have diffi-
culry long after establishing [heir
claims, since the Government's inves-
tigation and data collecUon capaci[ies
will provide less dccumentarion than
thar ofa private lawyer. In fact the vic-
tims may have an indcpcndcm clan

against Lhe go\'ern{ncl![ for hs possible
Aegligence in .[he disaster. Thus the
consu[u[i(.)nalj[y of parcns patriae is a

The Luuyers i\'ot.'ember /987

c()ntlnujilg issue :n [he Bhopaj litiga-

tj()n.

If' (he aaion were Ic' proceed imo
liLigaLion, many i»ues would arise.
Should US or Indi in law apply? Wha[
law of tort is applicable? IS UCC striCt-
ly liable for irs a:UviUes? How yilj
damages be decided and 'compensation
given? Is there a criminal case against
the directors of Union Carbide? And
finally, does Carbide have any de-
fence?

Choice of Law
(:()rn!nc[)[ators Jlj'r'C jssu:ned that

Indian [Un law will govern [he Bhopal
litigation, bu[ SLlCj a c()nclljslon is not
all[orl]a[;c or indis{ju(al)!c. In deciding
which law [() follm· . a Cutlf1 Jeciding a
tort case canncn srngh' apply Its own
law. Ii must apply the principles of

con/7ict o/law to determine the relevant
body of law. In the B!:nPd lhjgation,
the CUUI1 could apply either the US or
the Indian law of ton, depending upon
huw it resolves [he choice of law ques-
tion.

[f the traditiona.' Enplish conflia uf
ijW principks are h)llc)iy'ed, the doc-
trine of lex /uri- the law of thc forum
wUul(j govern an "jctitm In the US,
courts adopted che rule of' lex Iuci delic-
/1- applying the law of the location of
the ton. so !ong as ir was sufficiendy
similar tU the law of (he forum, In
l9l8, New York paved the way for
completely discarding (he lex /ori doc-
trine in zhe case Loucks U/s Standurd
OIl / Co. of New York, where the lex
loci dehcti was found to be the sole de-

.terminant of tort liabilhy, subjea only
to the public policy of che forum. The
lex loct deliai ms now become die
dominant rule gov.:ming choice of law
disµnes in privat inwmaUonal law.

Ne\'crLhdess it .3 Rot always easy t()
esiablkh the place of lhe ton. In faa
Ullc LUil,j argue tiui: i Ci'j jJjOllS Ill
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I f i:i. planning and approving the MIc"ai;:'""ir jiaAaacturing 'wiUi medlyl. Ele court was called ro decide whether

t ':i"·!:g f'ji Qccu=d on US rather than Indian soil isocyanate (MIC) where less hazardous Cyanamide should be held strictly Li-
' i',$g!.:.' ;j and thus US ron law should appjy. Of alterwtives were known. able for damage Erom the accidenr.

,,i; i.:-!.' CO&, an Inciiari court could find that 2) Suxage of MIC in Large quanUties.. The court found that if an activity is": "'i"::}:: '" i the toh itself occurred on Indian soil, 3) A plant design that permiued MIC inherently dangerous and harm natur-

on " -'".ji:'"i.: ";j when [he plant was consuucted or to rcach the atmosphere untreated ally and probably results. from it de·
.

-' :-'j' ig ii when "the accident occurred. Further, through the venr gas scrubber (VGS). spire the exercise of utmost care, habij.
: ::"' ,""t 21l Lndian court could choose rlo[ to fol- ·.4) Sakry systems '"· i ·'-¢'7 -i "· 1" C " 11> iry will resuk. The court drew analo-

"t' "i'. 'jl low, the kr loci delicti test, applying in- a runaway reaction. gies to blasting cases and produo
" G

·, "- '"i, .":J stead, for example, a significant rela- 5) Use of substandard materials' in the liability cases where strict liability Will
·j rionship rest or the Jaw of the forum MIC plant piping system known to be imposed for public policy reason!

.-.E :'4:·.·'" ' [est. a source of MIC contamination. through stuute, sMce it is jus[ [o im

tiga- YEs"""" The US Restatement 2d of Conflicts 6) Modification of rhe original plant pose the loss on persons creating U1i

.".<?i' ':.-- lists,tjie factors in the "most significant design with the installation of a jum 'isk and reaping the profit.

" ' T" 'ft:" '"-" ' F

into ' ' =?i:.S..i' rdaiOnsliip test' thar a court should line between the Process Vent Header Mos[ jurisdictions follow the formu
. <1' ""rise. ""Z'"" cot;sider in choosing the applicable (PVH) and the Relief Valve Vern la of the Restaterneat of Tons. Th

Nim =:Y:T law; Header (RVVH)- Resratement lists six facrors to consid

-" . 7) Endorsement of unsafe pracUces in er in order to de[erlnine if an activity itIicL: .i:,:?.: t" (a) the needs of the inrerstate and inter-
the I984 revision of the MIC plant ulua-hazardous:Ly§" ": mUonal Systems; operating manual. , I) the existence of a high degree of ris

tiotj""":'m---'?: ! .(b)jli¢ r¢kvant policies of rhe forum; 8) Negjecr of the findings of UCC s or harm toperson, land or chattels '

jainst "' ::5-"= '(cµie relevanr policies of other in" safety audits of the planr. 2) the likelihood of harm is great

And "z:a:'-' -' rerested smes and the rdarive interests 9) Preoccupation with cos[ cutting over 3) inability [Delilnina[e the harm by ej
· T:rj::.. " r' de- ..'::»;". of those stueS in the daermhiaUon oi safqy (e.g. the shwdown of the rcfri- ercise of reasonable are

"'t'iQ 9( ule Qanicular issue;

i "· ""= -:j gerauQn units). 4) the activiry is not commonA: :' --. (d) the protection of justified expecra" lO) Failure to develop or communicate 5) rhe activity is inaQpropriace to u

"'";'·"' ' tions;
that ,:'33gz . to local authOrities and the surround- place where ir is carried on

Qopdl -L:::: (e) the basic policies underlying the ing comlnuniry an emergency response 6) the extent of value to the COIl

Is Dot :':::¢ :' ' fidd of tort law;
. plan; failure to inform authorities of munity.

0
jding :"j;'""{ (f) predictability and uniformuy of th" the leak.

lin a fi·gb , result; and Suict liabiliry was app!ied in the t"cg _.., li) Knowledge of the effects of MIC,
; own ',E:Lii (g) case in the determination and ap" yet failure io disclose those effecis lowtng cases:

|:S of ' a,£§+. plication of thc law [o bc app!ied· (comparing MIC to tear gas before and I) Where an oil cotnpmy engaging

Evant '.i: 'i" I ' Under such a tes[, :t court might de afIer the gas leak). flood water operaciorts aljowed (

Mon, ·| 4= cide to apply the US law if the substan- " . seepage on io adjoining lands, McmifjS or Zi!:"L:·' l ui¥e,principles were more developed, Stnct Liability u/s. Ashland Oil : 518 F. 2d 659 (7

'upon :'::i'£":: .o£"it may choose to apply Indian law Under the doctrine of suict liabUity Cir 1979);

ues- :.'F"::i'" '£in& rhe result would be more certain, laid down in the English case of Ry- 2) For an explosion of 18 bomb-load
t .y :', .'"' and develop the necessary substantive lands D/s. Fletchm ((1868) L.R. boxcars in a railroad yard, Chaoez l

ict of "E. ..." .' "' ' d%trines. In any case, [he principles of 3-H.L.33OI if an individual or enter- Southern Pacific Transportation Co", 4

doMD tOrt law m borh Lhe US and India have prise undertakes a hazardous, ultra- F Supp. l2O3 (ED Cal.l976).

,,,um "":'". ' ujany siInilariue;. hazardous or inherently dangerous 3) Where chemical dust from cr
. . activity, he or she would be liable for sprayiljg floated oo to plainrifiS far

Ub,"":'a':' ,. ·:'} l :° :E If the Govemmem of India were to da,nage caused by such acriviry, re- Chapman Chemical t/s. Taybr, 2

µtic- ""'.·. .., ' l iBursue iu daim on negligence, Car" gardless of whether Utar damage occur- Ark 63O (1949);

;n of ' ':;' ' ' bide would probably ajgue that India's red. through negligence or fault. The 4) From an explosion of stored gzs i

'endy S-;' ; ' licensmg, inspection and: zoning/land doctrine varies in different jurisdic- populous area, McLane 1P/S. North u

j" fI" "Z l .. use poLicies contributed to causing the Uons, but in India, it is even more Natural Gas Co. 255 Ore 324 (l97C

fy or C;" A'" - ; -'i aCcidel][. This defence of contributory liberally applied Uian in the United 5) Where gasoline storage tanks leaj

i doc- ' I " ii@igence would probabIY fail, since.' States, and would .clearly apply to rhe on ro a privue residence, YommeT

ndurd -- " 1 ' hidia pould not foresee that iu poLici's Bhopal disaster. - McKenzie.-

he lex '. ' ooujd lead to [he Bhopd disaster.

le de- —'.";' " . There is ample evidence thar a negli- In the United Stues, judges decid- In Langlois vIs. Allied Chemical (

[ on!y . ":P'" I gehce clUm would succeed since Un- ing cases involving mass tons and poration [249 So 2d 133 (L& 1971)

. The "i "r I ign Carbide had a dury .of care to the accidental gas leaks have often applied fireman Was injured by the inhalm
)e the ~ !' 'Bhopal victims and could reasonably the doctrine of suict liability. In Indi- of gas rhar escaped from the prem

jf kw "'7E l:. 'foresee the accidem. k breached this. ana Horbor U/S. American Cyanamide of a chemical corporation. The cc

'law. , , µIj.ty of care in constructing and man- CcnnpaEy [517 F Supp 314 (Ill 1981)], a found that the storage of the hij
l agtng a fauky plant. leakage of acryloniuije (a toxic subsr poisonoUs gas, antimony chlcuide,

asy to tiQ i ·Thc following deusions and omissions ance) from a freight car resulted in the an ultra hanrdous &ctivity and
n ;tbct ·,.!: 4 ! of Union Carbide would constittue evacuaUon of 3OOQ people from their Liability should be imposed stric

ji)$" it! - - violations of (:a[b|jt"s Juty ()( care; homcs and cxtensive nropmy damage. wirhow proof of negligence. Nevcr
>e
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less [he de'endant argued 'ha' "' m:7*"' " ' ' >"T"~m j:yi)
Pkinriifs own conduct contributed [(j 3is " " 'mm~, '". ¥  " :)'a,¢i6

his injuries and hence was contribu- '1%ng"=qt,, _ " . , . j "m " "¶l)j,
rorijy negligerm The court found Ll)a[ " ."7" i·g El. -' '. if ,· ., ' : ,2'¢

. the defense of contributor, negligence ,m,= :g~=nk  m w "St?

. presupposes original neg"ligence and >?3¥{9#=="<';)^ ~"N i' "" " , W H !".,J.
. thus'does i]o[ apply [q cases of '"i" ;u 'l h:Y?b*g4m"^f4wmm!¶ $2' "li:jPility, bu( that the doarine of 'j W "," ,?9 ". N=%:§+"'""riwm k ) " ;{ V

F ¢_ _
jary:z:yhw=vuLzrb ¶hjM[ 4rK^RKc.Mm^j.L¶ .«zrassumption of" risk miglu be a ddence. :"ai'ra ' " " ""y"-i'_ " .: _ "" " ^ g t' m."-

1 V
. ¶This doarine holds [ha[ where a plain- j ._ ' . - " n ".. . . ., . . .. " -h . w jcss:al

tiff' with full knowledge and app'ecia" ==% , .. ." "' " " "' Qf, """'"" "w;j ; " "',, - g" "z';qg'
tion of a danger voluntarily exposes , k "g' Zimm¥*~rr=gg'lN% ' zYi2%Lwm# mmb*tNR5gm5wLdpu7 · ·_i" a hA

_ ,_, r _  _ , ... ,.himself to the danger he cannot recov" ' L¥aa '. ") ,, *' _"']"" """'"'"" "'^""'""'"' C m ", ! AE"1'Ef).k

er. The derermin:ition is subjective. in- aqszfa' - "2 7 , '" "-'9m ="" '""" "" " ' ' " " !. " :.';e!{g
' quiring into the state of the plaintiffs :E;SgLj""' " ,. ." ' . a "a%Su' ' '*""" " " ' """"'j > . ,. - - µ '"i,a

understanding of the danger. In Lang" " ,«|Kmwl, ", ."' rmmwk{:' ' +.: t "

nul'%r
i ~hs=nA"1. "¥Lyqbeyrgµt *. Jk 4- " lois, [he cou rt concluded that the fire- SZSE" ' 1Z :" " " + ' "' Qk ESy"". "" '"""""

rnari had not voluntarily assumed [he b"'"s',' . ' ' H"' ':"' , - ,-jt" emsm
P

risk sincc "ahhough Langlois as a fire- ~- SF. , " , ,k "+, ,,&%2": ,± %/ " '"'""'
man possessed more knowledge [han ZI.:---xt'?£ -' k" '3" '. '. x3S ._ :" . " y'ia*:

, many abotu (he nature of gases and the itigi , a A " _&, '"' M .' \S , t :' !r ' ·

Nconsequences of exposure to gases, he "~' h! ,. ,,:. . ,' ±:fj _ "- . ,_ . "ijf,,,.
did not. knowingly and voluntarilv en- Z;j Ax" j" ",^ '. ' .we' I'S:)) ' g y ' w ,({ t ,,2

.. Thus in applying the principle ol' US ," k")" _ Y^hS:, =m*s%±  E9F "'
uQqtrines of stria liability to the Bhop- arµ. ,' , ..W. - . ,y , .=& .. ;K .- " ji!ft¢

alll ·huation, producUon d' MIC gap ,? . , , ' . _ " M&1
\qD,I!d clearly constituuf an ultra hazar- '- . .,4m.
das aaivkj' and thus \equire the im- S" "

posi[ion of strict liability, since many y i
mz "V

lesS hazardous gases ha'vc been held to i 

be »hra hazardous . Ftmhcrrnore. the gs j . S) ,
.'

cotujuct of the defendant as it is, the :·' *aKT—

def":nce of contributory ntgligence 9|- ' " : " . _ . " " " ..,,, S:6

qp
tk'

wnuld nol be sustained under any fact qjw—————.————--—.——. —- ~4

situatior). Finaljy, it cannot be argued " ,: k
, ,,,,,\,  ries of poll

[hat India or the Bhopal victims R—' ' '
' "i Ill subsidMrassumed [he risk of living ne:ir ihe

. , . ' nich uccplaat, since Union Carbide withheld and such |i3l)ili[y is not subject [() any marily on Carbide's actions tn planljl4 Frcen[). T,

inror[nalion on the dangers ofMIC and uf the exceptions which operate vis-a- and constructing [he MIC plant) the monsLrate I

since the victims assumed no known vis the former principle of mrict liabil- Government of India could also 3rpt jvcr i[r;tjbg
risli.y acLivily in living mar the plant. ity under the rule in Rylunds U/S. that UCC and UCIL are not semE hnsfer di"cr

Fletcher. entities, bu[ rhat the US mul[ina[i4' "" · '
Under Indian lawjhe currem doc- UCC st be l' b!e f r [h h rd . vm'k of ln[el

tride of stria liability was enumera{ed The Indian court has thus chosen mu la o e m m' Uustrates th:

in tPe recent cbsc, M,C,Methu u/s. Un- not (o follow the US in establishing the or inherently dangerous acUvities olh' utd UCIL, i
inn of India, AIR 1987 SC 965). In thu parameters of strict liabilhy, no[ even subsidiaries. In other words, the C«"' hding of

case, a leakage of toxic chlorine gas requiring that Lhe activity be '°ukra e'nmenr of India could argue that the hbiii[y woub
caused substantial physical and prop- hazardous". Thus, once Union Car. Court must "pierce the veil" &N'¶ "aullma(iollui

eny damage. The court found [he de- bide's production of MIC gas at Bhop. UCC and UCJL. ,.! :.11 [ht COSik (
?endants to bc strictly liable for their al is determined to be a hazardous, in Since SO.9% of UCIL was owd¢cj 4 ql soil,

acUons, h()|dirlg thaf, where an enter- F.erently dangerous aaivhy, they will UCC, the rnultinuional had ultirM" ;' . 1
prise is engaged in hazardous or in- be strictly liable without exception, for authority over the operations of & -,tijnfnal Li

herenL]y dangerous activity and harm example, without the exception for MIC plant. UCC closely superYiA" :'tThe Direcu

resuhs to anyone on accoum of an acci- assumption of risk or overriding value and monitored the Indian plant. m ;Onimhy Ihl
dent in the operation, of such hazar- to communiry in the US doctrine. Government of India could prove thiE "&, Bhopal di

dous or in.herently dangerous aaivhy Multinational Enterprise control through the extenr of the m' 9µc years, o[

resulting, for example in escape of lOX- , tact between the companies and 4 Cenud Burea

ic gas, the enterprise is srrictly and Liability showing that all imponam deciskd ,§3s filed a char
absoludy liable to compensate all Though Governmenr of India's regdrding [he piam were made in the .I '

those who are affected by the accident claims against Union Carbide rest pri. L'S rather [ha.n in India. UCC hjs i |'i
. C
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mies ofpolicy manuals which apply to
, ., % 'dl subsidiaries (affiLiue companies in

· Uich UCC's ownership exceeds SOMP=rcen[). These policy mamals de-

. 1.,,. ,.4. noostrate UCC's extensive control "Puld/dso:$gn¢·w,, irs sUbsidiaries. UCC's exwnsive

.re not ¶a(¢:lfansfer of employees through the net-
;[nul[inauas ,.o,k of arernauoIjal subsidiaries also
r'hS 9idc!l' ilusuates thar the rwo enriries, UCC"
)acuvluaP[.)u l,nd UCIL, operate as one cnthy. A
/OfCiS, (he:%::iinding of multinaUonal enterprise
, argue tla - }abiLiw would be a clear declaration to
: veil" TTr!lua[ionals [ha[ [hey must pay. for

.,. .- :g!I die 'CDSiS of [heir activities on Iorc-
.was owhd W.'Brl soU.
d had ujuriatE"' . .
:ruiow 'd)Uje.Crilnirla! Liability of Directors
'dy sup¢ryigdl The Directors of Union Carbide are

iian planui:jb¢'~any liable for their conduct in
bljld prO¥C ihiS)he Bhopal disaster. Aftcr a lapse of
r' of ac:&keyeELrs, On 3O November 1987, the
panies 'ai9 bj,Qmrd"Bureau of Invesrigation (CBI)
rtant deciSioos,hs f"led a chargeshcm against the UCC
He made in..the' "

3
ia. y,c hi" {

l ~: ' :;':"

..bj , .

~~

F*e'

Chairman, Warren Anderson, former
Chairman of UCIL, Keshub Mahin-
dra, the former Managing Director of
UCIL, Vijay Gokhale, and six em-
ployees of UCIL, including J Mukund
(Works Manager), R.B.Roy Chow-
dhary (Assistant Manager, Works),
S.P.Choudhary (Manager Produc-
tion), K.V.Sheuy (Plant Superimen-
dem), Shakeel Ibrahim QuresU (Pro-

duction AssiStant) and Kishore Kumar
(former Vice Presidem, UCIL) under
sections 3Q4 of IPC (culpable homicide
not amounting to murder), 326 IPC
\causing grievous hurt), 324 IPC (caus-
ing simple hun), 429 IPC (killing or
maiming animals) read with Seaion 35
IPC (common knowledge)-

Criminal prosecuUons of Directors
for failing to disclose the risks of a pro-
duct or for illegally ignoring manufac-
turing procedures are c.ommoa in some

The Lauyers NoDember /987

countries. I'harmaccuucal company." £
direciors for example,..have. bcei):prU
sccuted for releasing poisoncµs fuels
(US d/s. Abbot Laboratories 50S F. 2d
565 (4th Cir 1974) denied 42O U.S. 99O

" (1975)). \Vhcn Eu'ropean companies ,
disuibuted thalidomide, a [ranquiliscr
which caused women to give bir[h [o ,
limbless or fjippered children, Ger-
many moved a criminal prosccurion """"
againx Cruncn[ha] Corporation. In a
Warner Lambert chewing gum plant "
in Ncu' York, an explosion killed six

.. 'our cxecufives of [!)e:uid il}ll|l'c(j ss l"
cU[nlj.u)\' wcre charged with homicide _ .
i/'('{)plt' i' 3 ll"ur71tT Luntben Cir. App
434 N.Y.S. at 159).

But while prosecutions have been
brouglu, rarely have they succeeded
against dircaors. In the Warner Lam-
bent case, for exampk, the Court dis-
missed the case since the immediate' ,
source of ignition could not be disco- '
vered. Thus in criminal cases, the pro-
secution will have to prove both that
the accident was foreseen in the precise
sequence of events and chat it ac[uany
occurred. Such a finding wiU be nearly
impossible to prove if such is the sran-
dard, especially in Bhopal, since the
burden Ur proof in criminal cases is
higher than in civil cases. Nevertheless

criminal prosecuUons convince corn-
panies to settle for larger sums than
they might have otherwise agrced 1()
because the directors feel individually
threatcned by a possible jail sentence.

Damagcs

The question of damages is quite
controversial. Determining the
amount of compensation per victim
would be more fairly decided by a
court rather than the Government.
Damages can onjy be ascertained
throtigh [es[imony and examination of
the vicUms.

Whh a death toll of around 2OOO
persons and injuries to 2OO,OOO the
quamum of damages could reach bij-
lions of dollars. A reporr for [he
Citizen Commission on Bhopal, "The
Bhopal Tragedy", estimates the total
sum nect;ssary for compensuion, re-
lief", and restitution for the victims to
be 41 billion dollars, once jnflation is
taken in[o accounr. Thar estimate in-
cludeS a loss (If S 2,66O per fatality per
year, a sum ridiculously low by stan-
dards set by US damages awards and
also in the Indian conten

7
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Second, the issue O!' whether puni- Mile Island Lkigarion arising out of the that the illnesses of certain paUenW t'e

rive damages should be awarded disaster at the nuclear planr, plainriffs were exacerbaced by rheir smom, , 'li

agaimt Union Carbide would be a con- in rhe class were determined by those [hey could nor argue, as in some truss a'n

troversia! pan of a trial. Punitive dun- who Lived wirhin a cenain distance rori cases, Mar [he injuries [o [he plain- "" aj
.,

ages are often awarded in the US when from the plam, Finally, in the Agent tiffs would not have occurred but io(
II

a tonuous 3ct involves wanton, reck- Orange Product Liability lhigation aris- the plaintiffs other injurious conduct.
k:

. less willful or malicious behariour on ir.g out of the use of herbicides during
ILL

the parr of' the tort feasor. Punitive the Vietnam war, Judge Weinstein
The Bhopal disaswr is morc und+ (h

dunage law is less devebpcd in India, oversaw a rriarathon setUemcnt nego-

. gous to fire or. explosiUn cases than (I]' but has precedent, for example in the tiation session in September 1984 m- . n
produc[s liability cases, since "bu[ for :|a

case Situram Bindruban Fimt u/s. volving n umerous panies, He had causauon is firmly established. The in· lb
U,G,C. in Cotmcil (AIR 1974 Nag handled the problems of scale by . ·

. junes of [he Bhopal victims were clear- Jij224). Since Union Carbide's mistakes agreeing to litigate all Liability lsstjes

. ly caused by the December 2-3 gu dawere reckless and arguably willful and the courr selected representutwe
leak, and would not have occurrcd but llL

· (since safety concerns were subordin- plaintiff cases to determine damages.
. for the leak. Thus, assessing [he dam- anauxj to financial concerns), punitivt' The major problem which arises In ages to the .individual plaintiff's would

damages may be applicable. The 'dC- appraising individual damages not be a cjifiicutt [ask and could bc

.ll[tions of Union Carbide personnel in amounts in mass tort cases lies in de" accomplished by lirigating a repr'" uic

, not warning the town and in turning rrmininj' the proximate cause of the scntative sa of damages cases, Like in ; tetoff the external :tlarm system are clea' death of 'or injury to each individual· [he Agem Orange case for example, th" bts

' examples cf reckless, malicious con" For example, in the asbemos litigarion court could litigare [he claim! of ,fuali" '.?inE
duct'warraruing punitive relief. Final- the defendant argued that smoking Ues, full disabiliries, pan dlsabiliLiesr dis

ly, .Uriion Carbide's non-disclosure of cOnuibuted to causing the death of cer" physical suffering, punitive damaga ·

rhe potenrid risk of MIC to humansj tain individuals. In rhe Dulkon Shield and property damages separately. Af. I sys

may mandme the unposition of puni" litigation, defendants uied to argue ter a courr de[erminaLion of the propcr ' [!?.

Uve damages. ihat other actions of rhe plainUff were amount to be accorded co each type d m:
¶

' Litigation on the damages issued in responsible for their physical .ULnesses damage, the court could appoiru an inv >':)r

the Indian courts would be in the pub- or concern. dependem administraUve tribuld,! liti,

dic,jnterest jn advzncing cort law gener- While Union Carbide could argue perhaps consisUng of mechanical ex.' inu

' ' ' l4l and the law of damages specifical- ' Ul l
h · ?

' :lj!r Since the av3ilabiii[y of punuwe

:,damages providcs i[|di\'id'uals with : j a

' 'ad&i incentive ro SijC; a positive find- """""""""""""""""""""""""""""""""""""""""""""""""' " m
injj in the Bhopal case could energise -· ,. , " ' } '

w.
i¶t che underutiliscd lorc 'system. Litiga" li'li'"

f

ticjn on damages could alsu be simpli" iii"

ficd by applying lessons learned from ': "":

mass ton litigation in the US. k:j—

Mass Tou Litigation in US ' . r. ·.L 'a

The Guvernment of India would :)!: Xlip
argue chm the scale of the Blippal dis- ' .:-T*t E9 ""  )) :.y
aster and the problems of litigating '|r=m' % wbm  ;' ' ::"

mass tort accidcms necessitated the .;;:);"""" # ' ' "  FA' - k .. .
GOvernment of India's exclusivc repre i . 'i g¥e —- " Bk mg  ii" )%

seiitation of the vi.ctims. Ye[ the his- I" , e/1S 9,'—'

Lory or mass [or[ litigaion in the Un- , , "x;mµ=  i),.': 'Z '
.X" L-1hed States dt·inonsmtes [hat litigation ""' ,' '. . l . "" ' "" % A '"' ,,"

' "'
is a viable alternuive in the Bhopal dis- ·' $' "' - s,:'*i iyiT . . ,.':

' '

litigation, where 4OOO people were ii] a wunn7- ..' ' E".tst ,) ' ?' ..H.aM u,w, ,w,m 51,

' club at the time of a fire, only the ques- 'mm.:ii-'"' %,X':: :' , ij' ' i^ %-

nesses'testified to [he events of the fire. 4s' " " = *qwx= ~ ;- ! ,=
' In MGM Grcnd Hotel /ire li(iga[ion, "" :', u ' . "' "  i' ."*

. ' damages cases were limited lO certain "" 5¶ ' "'. , q ' k
' A!

, .. non-setdirtg defendams, In the Three =mN=m~m "mm'=f&7m R*?mgFM 6lz!
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';"to appraise che claims of the in-

dividud vimirrw Evei: if Ihdia enters
into a sertlemenr, ir wi1i have to set up
some form of tribunal to assess vicUms
claims. It is much prefemblc, consider-
ing India's status' as & defendam in the
counrerdaim, to have the body admi-
siistering the proceeds independcnt of
the Giwemment and accouruahle to
the Judiciary. If a parcy is denied
iiabijhy entirely, he or she should be
able to appeal that decision to [he
Judiciary. Otherwise, the amounr of
chrny~ Should be non-appealable as a
mauer· of. 'hct by the tribunal ex-

qmlrvTE '·-&
--;u

Such a solution seems the only just
aif'""r¶'[iVe in compensating the Bhopal
victims. "The governmem is an in-
teresred parry. One cannot be sure [hat
its"'primary inreresr won't lie in rejecr-
ing the claims of rhe victims to avoid
distribuung the proceeds. The Indian
system has commiued itself to litiga-
tion as a means of resolving dispuu:s
uising Hom injuries to private per-
sons- In such a sysrem dedicawd to
Licigarion, rhe independent Judiciary
must be allowed to play.its a-uciaj role
m:Pahn-lne the scales ofjusrice. .

~L - ·:7"::.547" "
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Carbide's Defences ' .
Finally, one must con$id¢r Union

Carbide's defences and counterclaims.
Union Carbide replied [o [he Indian
compiaint.in 1he Bhopal Disu"kt court
with d 169 page wriucn statement, se(
off and c(}un{crclaim. Am{)n,q itx mam'
coumer allegations and detences, ( :ir
bide alleges that Jnda's cx[er]bl\c
licenstng and regulatlQn of the Bhopal
plant ijlustrau:s hs cdlabora[ion in and
knowledge of the designs and opera-
UOn of rhe.plant. Carbide challenges
the assertion that the plant design was
unsafe, citing a number of safety de-
vices (e.g. vacuum system, Tire exUng-
uishers, walkie talkies). UCC dlcges
th"u CCIL did not uti!ise the dc>ign
package. and that UCIL, not UCC
opemed, managed and controlled the
plant at all rimes. Finally, Carbide
alleges that '"the entrv of large quanti-
ties of water into [ank 6lO could only

have been caused bv a delibeme act'.
To suppon this a"llegation, Carbide

pQsed the following Uieory:

"A person deliberately irl[c[]dl[]g [() 1[]-
uroduce water ln[o unk 6lO could,
within the space of only several mi-
nures, close [he isoi:trion valve on [he
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prcsence indicator, rcrnuvc the 'prc
urc indicator. connect a _watcr h
from a heading vUcr sen"ice drop
the opcning from which the prqs'
injicator had been remcn'cd. and (jI
the Uiree valvcs nccessary tU inuodi

¶ K

water .
3

C:irbidc's thcoreucd jccount
sabotage contradicts all prem
accotlMs of the accidei .. and viola
nurms of common sense. The Govei
mcnt of India responded to Carbid
ajkgaUons in a reply to the Distr
Court, sating [ha[:-

"The Plaintiff further states [Mi (
fcndants concludinE dlegau()ns cd
dehbcra[c act or sabotage are iota
void of faaual support and even if th
were factuajly correct, would not cu
stitute a defeIlse to the plaint". "

In fact, The Government of Inc
maintains that while sabot:ige is high
unlikely, even if it did" occur,.it u'
foreseeable and the Union Carbide d
sign O!' [he planr should hare provhh
for such a evcntualiw. .'\ plant dcsi:
which woujd bavc prevented a s:tbc
aged runaway reaction would also pr
vent a accjdeocal tunaway reacrioi
Furthcrmorc, :; countrv rhav licence i
plants without acceptag responsibilh

for accidcnts in the piams. Licensir
of nianufaauring and chemical pLan
is a routine procedure and does no[ il
sulatc a multinaUonal from liabilhy.

Conclusion

Thus, it appears li the lawsuit arj!
. ing nut Q)f" thc BFmpal disms:cr were t

proceed to trial, Umon Carbide"woul
be found liable for the full excem of th
inju"ries to the" Bhopal victims, Lhei
families, and properties.The iac{
point to Union Carbidc Unitcd Statc
accivc participation in the dcsign, c.on
struction, operation' .and" mdintenanc
Qj" the MIC unit, rcsuhing in the tau
9:!5 leak. Only if the trial pruceejs !1
the damages sutge will [he world Kijo\
the ful] exumt of Lhe havoc, wreakec
by Carbidc's negligence. It .is irnpor
rant that ihe representatives O{ the vic
Ui11g be able io come forward before a!
injepcndcn[ tribunal"ro testify 'to tht

hurrors of the disaster hsdf, atid thef
()nkc}ing suffering and disabilities.

K!!i\' l3c'hun 1\ u gl·dent O/" luu' ill Inc (.cjlumh::
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The Proposed Amendment to the q
COmpanies Act, 1956 '

Bill No. lO of 1987 .
A Bill/uriher lo amend [he Companies Act, /956.
BE it ejlac[ed by Parliament in the Thiny-eighth Year of the Republic of India as follows:-

· l. Short titje and commencement:
(I) This Act may be called [he Companies (Amendment) .Act. 1987.
(2) It shall come in[o force on such date as the Central Gg'ernrnent may, by notificaUon in the Official Gazette, arpc)in[.
2. Amendmenr of Section 252.
In secUon 252 of [he Companies Act, 1956 (hereinatier referrcd to as the principal ACt), alier sub-section (3), the following
sub-section shall be inserted, namely:-
"(4) At leasr one-third of the directors shall be elected by the employees of the company, provided [ha[ there shall be at least
one represenmive so elected on the Board of every public company in such manner 3s may be Frebcribed by [he Cemraj

" Government by norification in [he Official Gazeue."
3. Insertion of New Section 255A.

0

After secUon 255 of the principal Act, the following new section shall be inserted, namely:- "
"255/L Election of Direcrors to be by ballot .
The et¢ction of direcrors, orher than those to be eleaed by the employees of [he public company, under section 255 shall be

held by ballot and by disuibuUve vote, rhai is to say, every shareholdcr at general meeting shall bt" entAted [q cast as many
votes as there are diixmors to be elected by the shareholders at the annual genera! meeting of the company so as to secure
reprcsentarion for minority opinion among the general body of the shareholders."
4. Amenchncmt of Section 275.
In section 275 of the principal Act, for rhe words "twenty companies", (he words "ten companies" shall be substituted.

sTlgEkENT OF OBJECTS AND REASONS
' Ta(jarinciple of workers'.participauon ih managemenr mus! be applied not only to public sector undenakings but should

\ ,also be inuoduced in the private sector (in public limited c(jmparlies) as well. Participation by [he elccted rcpraenta(ives 'of
the edFiloy= in the [op management ofihe companies will rlc)( only act as a check on the malpractices (hat are rampant Dut

will aI« cmablc thc workers to put across [heir point of view at the highes[ level, and acquire an intimme knowledge of the
workiIig of the company, including its financial condition, wi[hou[ which neither will there be a sense of responsibilky

among the workers nor will they be able ro make a useful and constructive contribution to the increasing of company's
efG cietig and productivity per man hour of !abQur.

0Thif'"Bin makes a beginning in this regard.

Thegin also provides for representation of minorhy opinion on [he Boards of Directors of [he Company by changing the

systemlQf voting at rhe election gf thcse directors. This principle, too, has bt'en widely acclaimed in progressive business
circks; pci its enactment into law is now Ovcrciue.

. Thc,Bijj further seeks to reduce concenuation of economic and industrial power in [h? hands Of a few persons byreducm the number of directorships which any single individual can hold from 2O to lO.
.AhoQaher these three amendments will help further lo democratise the s[ruc[ure O/ coinp:tny management and also

reduce,'concentration of money powcr in the hands of a few persons.
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he "' i'The Civil Disturbance Victims

Compensation Bill, 1987. .
0

.£'$'" P

' X: ?.'
qp

.

" .:,"'5':- ' BiR No. 13 Of 1987 -
..·,. ..'f '·z .·
· ::." :. .l Bill to prUUidE for che paymem of cUmpensa[ion by the Siau' to ci[I2e713 or [har depmdunts .'cit mju'y 'uNTed und damage [g

! i:i1 /"op-rg in the course of cizhl disturbance 91- riot. -
i ' ..r" " "'.-- iSE ii enacted by Parliament-in 6Thirry«ighth Year of the RepUbhc of India as follows:-

., . :. ":' .' \. Short ride, extent and commencement.
i'polrLt©m i: This Aci rrtay be caljed the Civil Disturbance Victims Compenmiou Aci, l987

-mr.: ..:

"::=^'i - {. h exrerids to [he whok of India.
/itowing'$'z 3) h shall come iruo force at once.

I j ::tiF.'E"" 2. Definitions.

cat l.asl'iE' , " In [his Aci, unless the context otherwise requires,--
0

)Central .¢i 3. a) "approprMe Government" means, the'Stare Government in relation to am' ()!" the mmers falling wHhin i[s pur:iew anC
N", .%T : '

".. :?":1: · in respecr of any oUler rnauer, rhe Central GoVernmenr;

:, :':: .'-' .b) "compensauon" means compensation as provided under section 3; and

'q!:2 ?' ,c) Ukpendants" means wife, children or parents.

". "" ?-. ' 3. Payment of compensation for injury to the victims.
shall U,f:'" [f ifljuly is caused to a person or a ciUzen by an accident or design arising ou[ d or in [he course of a civil disturbance 01

jQS manya ';'% ' rior, the approprZue Government shall pay compensation to {he citizen in accordance with [he provisions of the Acr

io·secure .-· 7.', 4. Pror'ision of shelter in case of damage to property-

i "'a.s'·
t "f'.ii u duiiage is caused to the property of a ciUzen in the course of a civil diswrbance or not the appropriate Governmenr shat
l " ".; " be liable ro.provide him with shelter.
µitutcci. '::: -.. 5. Payment of compensatioii in case of death.

4

l " :Z .':-". -
..,.4 ,.. If anyperson or a citizen'dies in the courSe of a civil ciisturUnce or rio[, the appropriate Governmen[ sMll provide job to 'hiV.[ag· wife or any child in addition to paymenr of rupees one l@h to his dependanls as compel]xa[ion. "

ltshoula:g "¥ 6. Appointment of Co'·· ·-"cc'"· r ·r.

Ptivcs Oft ¥ i'he approprime Government shall, by public noufication, appoint a CoInmissloner, wnhin [hiny days of [hc date u
,panr 6ur : ¢ occurrence of a civil disturbance or riot which causcd injury (o anv citiZen, Ioi ':cttling, the claims of the ricUms cjr ihci

gc of the "'; si depaa&nts' for paymem of comjknsation for death, injury received and/or damage to property.

lnsibility ¥r?- stAteMent OF OBJECTS AND REASONS
tnpany's ·:' :5.

o< "'. y . SDcia] violence has asSumed an endemic form and virulCnt dimension in our country. Violem disiurbances caused b

y · ' "{S ii 'ornmunal, linguistic, ethnic and caste teitsions have given rise to deaths and injuries to persons, and Joss of property on

l '" '" a 'nass bcalC The Goverpment ahd the administrative machinery a,ppears to be helpless in the lace pi such disturbance:
|ging [hi ' j:- -' Llnab€ to pr+empt the outbreak or to control if by timdy and cfiectivc action.

businesS" " ;. ., '

l , .- ,Ef: The relief provided to the victims by the Sme has been nominal or inadequae and .on a much smaller scale.
..jsons i)y·." =» Ar present thcre is do legal liability OIl the Sme, either under thc! Constimion or under the existing law8, co gi\

'.'.. cornpensarion to the victims of such dis[urbances, riots and commotion. The State has a moral oblig:uion to compensate ac

' .\ .'. tehabili[a[e the viccims.
,and also _ '

! .. Social violence is often motivated by a desire to cause economic losses. So adequ:ttc compensation would deter suc

. ': .i mouvauon.'r :

-' '"· , Hence this Bil!

jvATE ' ". i Hew DELHI . G. S. Basvar:·."i "

' " ·""fii,,j February 9, 1987. '
.. ' ·:
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" ' Mother. Housewife.'"\\ """' /7 \Vorking woman.

"Kk a And her family's
" ">~-._ =Av good health specialist.

 i Bec:lusL' she knows that good he:ihh

begins \\'itti self-care.
ll That's right, good heakh begins with self care

. // And self care means avoiding health h:u:trds,

// exercising, e:uing sensiblv... and treating minor
a

// ailIn(~'[]t> \\'i[l] self care n]edic:l[ions.
/ Good hc:dth begins when you accept the

// res!:K)nsi|jili[y of caring fOr your own l)L':l|[h.
./ Ancl when \()u look afier your health \·OLl kmk :tfNr

./1 your future: :1 more active, \'il)r:!n[, happier juli.
.f' Of" coutzse, sclf-care mcdic:uions arc no stlbs[i[utes for

" expcrt professional [rea[rnel][ in cases of' serious illness.

i I I()wt'\'er, mtdies h:tve i '~
\\ lj'"()vcd [!1:1[ 3 ()Ll[ /; ')"¥?7# r

\\ ol"·t illl)essL'> :tre ,e '<"'\
\,;ninor and can be !" . -.' a =" \, Self care:

Y"""""" l'on't'. ', .. '""jg A healthy
" ' L practice.
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j"The L,egal ,Services Authorities Act ' it !!
te

' -A Critique ';
. P

vi1
.P:

F or years there has been talk offree legal seruices being made a s[alulory righi. The Legal Seru'ca f"

: Authority Bill was supposed' to fulfill precisely tha[ function. Bili, does it do SO? Justice V. Ro N
l Krishna Iyer makes a penelruling crUique of I/lt? neu) Ac/.
I

. The rule of law, in Third World
conditions, h3s an activist trj'sl

with social justice. Fourteen dimnt0

years ago, the Indira Gandhi Govern-
ment appointed 3 Committee tc) recom-
mend measures at a national level, to
secure for lhc people a delnUcrdcy of

' : " remedies and easy access [(j justice.
' Many committees at Central and State

levels followed; some interpelluivc
pressure from Parliament was periodi-
cally applied; a consthutionaj provi-
sion, as an expression of the State's

: fundamental commitment, was
enacted (Article 39A); adminislra[ive
experiments in free Jegal services were
launched, with many 'robed lorchhips'

. joining lhc circus, while other high
bench hi!;hbr()ws and radic:d cYt\ics,

. debunked legal aid and public imercst
lirigation as "a tale told by an idi()[, full
of sound and fury, signifying no-
thing". However, popular demands for
free legal services mourued; judicial
commands reading such rights into Lhe

i . equality and liberty' clauses of [he sup-

' runa lex resounded: some States like
Tamil Nadu and Karnataka worked
quasi-government schemes with
reasonable bona fidcs and a Central
[mp]emcnt:j(iun (:c)Il)[ni(te¢ was set

up.
Ai [he cnd of' this gestation l)eriULj, :i

Central hill (The Legal Services Au-
thorities Act, for short, the Au(]lorj[ies
Ac[) was midwifed, with a garbled

, preamble composed of a jumbled reg-u{gi[a[ion of Ankle 39A. The leRis];t-
tive baby, alas, has genetic disurders of

0

'° hcad, heart and hands. My critique
seeks a curative cheinistrj', a pharma-

. copia of radical remedies and an infr'.is-

· trucrure operated by people oriented
' functionaries. Soua! justice, al"[er all,

' is humanist healing and its strategies
should jjevcr be dimnced from the
peopk by bureaucratic and hierarchic
siruauMg .\l)\j \:ljgl|·\cUrif\g.

(

)6

Viable Social Philosophy Ab-
sent

Any ambitDus statutory project for
popular delivery of justice, on a basis
of equal opportunity, must manifest in
Us soul and sinews a viable social phi-
losophy, stnuegic sensitivity lo econo-
mic realities, credibility as an instru-
mcnt of' the comnionalty, egalctarian
accessibility and ability to Uperate the
justice system [o their bene!it, func-
tional effeaiveness as a sword and a

' shield against the oppressive Establish-
ment,' including the powerful vested
intcresrs with polhicd clout and [he
Government itself which often :|be[s or
blinks as blaxint violaUuns of hut:iane
law and human jusUce dcsigncd to tie.
fend the have-not:i are coInn)i[lej.

The ideological minimum dujucible
from (he DirecUve Principles of Part
IV, the freedoms under Pan Ill and"
the judicial pronouncements on human
righrs rnusr inform the law. Legal li-
teracy for [he commonahy, para-legal
training ror welfare workers, pro bonu
li[igalion, test cases and class ;lctiUns,
the innovation of delivery systems of"
people's justice like quasi-judicial
bodies, Lok tLjalats, conciliaUon
boards and other naUvc al[ernj(i\'eb
pruinotivc of rigMs :ind remcdieb thro'
l)ar[icil)alory processes 3n(j voluntary
agencies must vivify [he juridicare me-

asure.

Mass Participation Lacking

The mobijisation of the masses into
ari"awareness of the law as tE.eir power,
thrj educative campaigns among
weakcr sections now in invisible tears,
th': creation of new classes of flexible
adminis[ra[i\'c uibuna!s which reach
[hL' agrestics' doorsteps, the setting up
()1" preventive and pre-emptive legal
ajvict' therapeutic centres, the orga-
nisation and developmern of research
mjj n\\'U}.lig'dti()n inl\) |jL'()))k.h^L'j

, The Luuyers N(n'enlbt'r / 987
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iurlsprujcI)cL' and porcrtv law in j,. lir
tion, data banks, ir)l"ormation ser\",.k w!:

and disse[ninaliUn bureaus as back·y p"c
on projects for garibi-haao lcgislatioc,, ha\
lhigation and pre-liUgative ac(i% ilk
these protean shapes and myriad md. ver
es of processual justice to the pcUpki . -cha
belighted by a vision of dl Ir.diansis +I

equal in ','alue and in law rl)us[ be » cep

lleaed in the enacuncnt. ' »P

You loQk in vain in the void forsba =
ligM in the traditional, cen[ra|isaj,
officialised, 3u[hori[y-orien[cd, µ+ k
pk-allergic chapters of' the AulllQr|(|d Iioii.
Act. \Vh:tt a sublime subject of socW md.

iusticc and what cold clauses sans h+ men
man warrnih! Where du wc linj lix ijce
backward pcuple's presence, tnilinm lmre

:i'x'slegal kKL)ln(mUn, panchayau jus(k¢. .. '

volunrary aEencies, weeping wufi1cl .'hu

and mdrUoned men, Iaw school (+ .'".ir

sources, legal profession's invokc>. :(;c:jl
merit, and a decisive dircction [o\\'ads Bunt

a people's law 'md a people's law scr. court

vice unveiling a \'iswrama of a wider and s
'juridic:ire' l'or India!, " !cj["V '

G'b ':rn:

()f. !n
Suitable Processes Absent b}ijh¢

Public [n[eres[ Litigation is a nu Khjzt
phenomenon with many lilcl:j reg.trj. .mtellij

ing locus standi, cxernl)li()n thun cuuc[ l'.ll tO
fees and other ingi(jc[)la]s, {'r1)ccjUrd ih:si {i
iI|R)lma|i[y, the quahlicuion for anj fx'cmjo

(he classes of beneficiaries, 'dMj th¢ lion ()j

persons or organs entitled to invoke tiappe'

the judicial process. The ad vcrmv lil:j' K
proccdure mar have to be varied. 1'h: . setj wi

power of the Court to cdlca evidenct i miuecs

on its own and give relief beyonj' turned

nlUnetary remedies may hare (() 6¢ ly pragi

provided for and the weaker sector The u
helped in a hundred ways to sttk equd. anaemU

justice. Regrettably there is no chapter 'nake d

on this important topic except thrtr silence ]
umrds in section 4((j) "Social Jljshcr nipple I

l.itigaUon", whatcver it may mean. mp hs

In l})U jbmKU \)1 'mbq:lnllve µrm.

-*
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K"
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r- " " sions the courts especidly ar th£ lesser

i :©"""—" Evus czreara Joss [o actand Ldwjcjin

lt "' " th'EdisUic[s despacct the aggrieved to
higher courts or ask rhcm to write ler-

[ers to judges creating whar is pejora-

tively called epistolctry jurisdiction.

· The absence of specific starutory pro-
"" ' r ' · visi&ls cmies confusion. This is a piri- '

T '= fijjf.1'Fn1n? '

i,zt:" ( : ,:i N:: Ventures Necessary '
I %P  .

-"-'":,|yaL '"""'

." ';-:' India and rhe Third World as a
\ " ""m

: Xf, whole need new venrures in justice de-
I

j livery adapred [o naUve miheus. Thosep[\ -- 

j'uion , & · "hd::new-:legal aid not in narrow
peantry$ut us a broader god wouldE: Z:iiiri h"Ct%cm. adventurous. The Aurhor-

gaLive 4c _ K 'Ues-Aci is a blinkered, hide-bound

!j1n*: ' - versiOn sans vision, divorced from the
)toiFie"" + '? challalges of grim realiUes and safely

:tll Icdijr'Y 'iisu& from 'swadeshi experiments ex-

)\' niu$"!:" ' -'1 "'p~'iiOisy bur AecessaIy mela of

? : j:! Npulist justice tailed Lok Adalar and
Vp

! . r' _ 'i S""" th'r", in its arlgealed, judicial-
: \'o1d -Mj - tsed incarnation.

'riented; :l , Instirutiond and procedural innova-
lle AuLhb -': uons .of popular uibunals and infoi
bject ot· . ' ' mal, .even deprofessionajised experi-

\uses sah Y,' mend'" - have been illdigedous and|) w" fidg K:' id"°l*cal in many counrriese They

Yace, ~' h'"e been,iricd in the socialist coun-

µyui gi «¢,- tries iEman'y forms; as neighbourhood .
!ping :. ! f: iribunals in Chiie; people's mediation "

1\' sch :, ] :en[res as a [Schniquc for coping with
)n'S " -i'!%d· '"'I' knnicts; and family feuds as in

Ptioo t~; Burrna} conci!iaUon boards and vµag"
ipk's 1awt: '"uns"!' ""in ihc revivalis[; reformist
i, of akugi "nd sEny Looted efrorts with staru-

""y 'ijpport in several States and as
. ,e_ c ·:ening 'courts, arbiu-al boards and so

' -E " 'g in"tlle U.S.A. These are au insmred

'|::y:H ==="b=::":h'g:
Pjcu' -Fa'- 'n'elligEnF alternatives which are inreg-

in from. r:ll to"yic nationak pledge to 'secure
!, P 'jj, ' ' ihar the operation of the legal sysrem
tion %AEK_ j"omores justice...by suitable legisla-

its, a'iaAk "on or schemes...ro any citizen hand-
d to %E' '"pp"d by 'economic or orher disabili-

e advcL ' "d. AEis, our Authoriries Bill, obses-
varij '. c 'cd with creating Councils ad Corn-
ect evi&h ^'iueesf[ :nominated cOnformists, has

lid" b""G.' '"nd ideologidly myopic, litigative-

hare ·to, -'" !y pragInatic and elitisUcaijy unrealist.
;aker"auA»-' ga is innovative timidity,

io s&egu anaeInjc'imamauon and a hurry [o
m

? no char - make dO·y± somethirig traditional to '
txccptjt, _' 'ilence ajjular criticism, like a rubber
kinl jµgw- 'ipple put mTouth of a baby [q
jay njea4 "op its 'aying or nio"hds milk. "

qp'
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No Slant on Side of Hand-
.icapped

'Where is the dccisNc sjant ()t" .the
statutory authorhy on thc side ut" the
handicapped humanhy in its smiggk
f,or justice against influcntial power
blocks? In the Prole[ar|d[ \"jS. Prop-
rietaria[ confjict, the Lt.'gd Aid Move-
menc must lend its services iur the for-
mer and this should be made clear by
s[a[utorY prescription. A jusUce sys-
tem with access [() Ihe jetsams and fjot-

sams is a necessan' input in the s[a[u(e.
We do not iiinci "it in [he Bill except

parro[-like repe[i[ion of" the phrase-
weaker seccions'. \l'hai is needed is a
revduuonary rule ()!7 [he part of rhe

.Legal Services Bmrds. to be an auxili-
ary in this gruu L"hange. Essenually.
lhe Act is only a liUgation and law.

Nowtiere in the Bill do we nuUce

" meqningful guidelines based on the
broader imerpretations in the bonded-

. labour cases [Bandhua Muhi Morchu
-(AIR. 1984 SC.8O2)), (Asiud aIR.
l982 SC. 1473|. gcnder justice rulings
a la Sheela Burst AIR, 1983 SC." 378\
prison jusUce dccisions [CS'unil Batru
Cases - AIR l97h SC. l67s and :\IR
l98O SC. l5j9!] and othcr aftirmativc
action pcrspccm Ch jujiually rL;c()K
nised. These arc integral parts l)f the
package of fret ltml ser:"iccs to the
dijieren[ ch·:\"n-lrjjjc!) cjqncx hur. iht:
Gill is gnnLK'cm.

No Accountability

Accoumability itnd JL'n}{)c{iLL\" at e
close companiork ·;\ frcc JcWji \ervlcc·

projca aiiccung vast nuinkrs ul
ul]dcr-prjrikged- Indians must bc
accountable {() lhc pcopk ; wcmtlcr
why rhere is no |)ro\°lsio[) foi the Cen-
trd or Sme authonUcs to present re-
pons to Parlial11cn[ .tnd tbc lckixlalulcs
so [hat chert" mar hc annual ijixumium
at the highest krch and conscquential
changes wrought ir: thc syswm itself.

Administrative Set-up

Ar the Sme level. the Chic! Justice
or any o[her serving or reUred judge
nomiiiated by the Governor shall .be
the Chairman. Here again, Govcrn-
ment may nominate an agreeable sit-
ting or super-annua[ed Judge. To do
whaU All the other members will be
Govr'"nmem Secretaries or Govern-
ment nominees and [he Law Secretary
will be.the Chief ExecuUre. The for-

. ihal prtSence- ·if.the judge" hardly im
.

The Lau-yt'rj .\'(n)ember /987
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pacu on the scheme. Gcn'ernmenc
have its way and the judµ will ha\

. ahijc not merely by the Central (
ernments dirccUons and policies

¶MF

aim br [he limitaiions of funds
R~d i)y the Cenure and [he S[a[e.
dependence is of [he essence of s[
tory legQl aid bodies, yer is 8 casuak
the scheme of [he Act. Coming a
[o ihe District Awhority, we find
Dwiria Judge siuing as Chairmh
cnhcru°ise gm'erned by [he meml
u"hv arc all nominated by [he G
ltijui'. I"he entire "staff, at {he Cem
Sme and Disuict Ierds, will be I
vided bv [he respecUve govcmmcj
So much :,q, [he\' will obey the Gove
rnenr and ignore the judge who is a
dressingjo make the scheme palatal

" More importanUy, even [ht" SrateG
ernmcrn is controlled by the Cen
which has ejjc authoricy aq the powei
issue direcuom tegaiding the perfor
ance of funjons and in make ru
which bind.

State Acts Better "
The Ccntraj Act. j finally appc

>jiouhj not e:ainguish lhe excdk
work now bemg carried on by th'e K:
n:uak:t }3()ilrd. nndcr Ilk far bettcr ¶1
llj(e. \\'hile there are det'cc"ts in [

Karna t':tka law, ii ; bocial comtniunet

m!"ra-3lruc[ijr3j { rovisions, htigatn'
cu[k"i|i.!tory .Im'es, literacr c:lmr:lig.

.tjti jwpuiar repre$c[)l:l[l()nq l'kc
[J1UhC :ii" (he { .cl](r:ll legraa[ion

ijkcwr,c the Tamil " Nadu . Boarc
ajlh()|lp',h a vnluntary $c'c.ict\' with sul

xUnti.t! Sijic gul)p()r! "has K txx
accjalrl)(."d ax th: Kcsi in the counu
and :i!'prcclalcd ;u"dkially as 5 rc
spansiblc ·jctj\'i"st l.(}dy. Indeed, it is

model, at oncc dynamic- and mutt
- din)ensi()n3l f"()l" thc resi uf the counu"

{() copy-

Conclusion
[n bun), tins Bill, a!j jt now stands

dcx.> nc)i liji the bill but is nearer .

bloomer, jujged by the goal set b;

Article 39A. Is lt tOil much sarcasm u

say that [he bdl is against strucrura

chango tn the social order even thoug!

0 . " Rcpubhc is sqcialist. Is Anatok

France :jlPt: -

To disarm the strong and arm the weak

would be [() change the social ordeI

which it's nn' ]()b to preserve. Justimis

[he means 1)\· whl'.ii. SSL'kl.ishetLnLu&-
[ice-" 2I. i!!, 'i "..: ,:j "'

V

17



.. ._.

am'- . W

j"si! IAI-REPORT F

.
" ~.j:

-' l.e

c:b..
f - '

;"-jMinimising the Minimum 0

i's: . .

M M.Katre indias Ihe Maharashtra gUUer7lnlcn[ about I/!t' cra/ty m,, ."!¢'/' l?l u·/l!('h :1 JlUS /ixed

'qj minimum wages for agricultural workers be/oto the po'i'erty /l7lc'.
J

r orEr ro keep the so!emn promise cultural workers' minimum wage other umes especially in drought con-
,©veti'jo [he nation during [he cowse shc.uld be revised every [w(j years. but tjl[ion3. Fbr thern increase in wage - ' :

of the Eeedauj inovernenr and as a me- th{ Maharashtra G(j\'ernmeL][ hds been . rates p:ures a net gain. The bulk of
asure iji'raacaLion of I.L.O. conven- de: f and bhnd to ,[his. agr1cll!|ur:l| workers are ujnpioyed by
tions, Q'buj to provide for minimum ' l s 'ich rc.l|:ln(s, who enjUy irrigatjon
wages '.was 'moved in [he Cenrral E"nployers' Repres "ntative a: lagi!i(les and it is their payDg capaciry
Assembly iji "the year 1946, by Dr. C airman , ° which ib lna[erial.
Babasahpb Ambedkar, who rhen was ·Jn 15.7.19?7, lhL' GU\'ern[l)e!)[ cpf"
the Lahour Rster in [he Provisional M.harasMra by a No(ifjca[jon issued One pIus One equals One

Governmenr, The object of the Bili ur der the Minimum \X'agc\ :\ct. The ll)()5t obnuxious pan of these re- ,
was to prorect workers in employments ap oinwd a nine ttmnber (:()mjni[(cc [:K'rrj Ik the conclusion that a family of
in which uno~sed labous prevailed. un er the Chairmanship of" Shri Bal.i 3fi µgr|.'ul!urjl wer ter consists of 3 1.'2 C"
Thus eale on the staune book' the sal .'b Vikhc P·uil, Si. j' f:jr .ljrikini: ll;!::> l.C. hl:ylbjt;. , wiic and 3 chit-
Minimum Wages Acr, 1948 which is the Govcrnnient ttp ic\im.· il,c |!}Il.l· dt'cn .bj ·.t!nj: .: ij{· c.|rnl:l& [I)cll|b¢r>.

? "
by noW.µpplicabk to more than 65 ciij- mui.n vutgc !ur agrlL'tjitural wmkcr \. 'I'lic llllnlrnuln daily requ|rerl)en(s anti e
ploylneilts in Maharashua .including maxing it the fuurth of llS Kiijj, "l"lm the rl)|nijl)ulll daily anloijn[ required
agricu!jµre. noti.'ication nowhere mies who are the for the livelihood of a j'atnily of" 3 1,'2 .

me "nbers represenrink employers and units 'is calculaed and then l]alf d i{ is"AdYiay Committee em :loyees and who are independents. recommended ro be the minimum '

Section 9 of the Minimum YVages Eut er,. tha[ is in 1977, Shri Bahsaheb wage of an agricukural worker. Really
Ac[ prQYides for an Advisory Commit- Vik ,.e PaUl had been appointed as a a novel exercise! Thdc Commiuccs
iece to guide rhe Governlnen[ in fixing maiber represcntink f'artn owncrs and and thc Sme Government, both
thc minimum wage, Further [ha[ this he (:c)nlinue$ to be [n()rt' so even now. dUlninatcd by kulak interests, were nor
Advisory Committee 'shall consist of ·j[ all pcrturbcj when I.L..O. convcn-
jjcrsotl$ [q be nominated by the Lin!saEe With Cost of Living In- [ions, dccisions of [he Fifteenth Tri-
appropriate Government, and shall dex Denied . rmite (:()m[niuee in the vear l957, re. ' y e ]

r .·

[cpreseiir employers and employees in $...·cUon 4 of .the Minimum Waµ> i ' '1 of the National I.abnur ( (unmi\· ..
the scheduled employments, who shall Ac, 1948, provide:) Uiji the [l)itlill]l||,} sion and various (jeci4i(b|)x II" "jc Sup" : ; ii
b¢ equqj in numbcr and indepcndctu waj;e may consist ul' a basii rate ut' rcjnc Court :md High Co\jjts were \ C
pe[$onS,µot. exceeding one third of ifs \VCjE,eS and a special allowance ;1( a rate brmight [() their nL)[jL'e to s.how thar the t k)
tOUlj number of members. The Com" to he adjusted whh the variation in the 'nlj)injlll]l wake has to be tixed by rak- : g
lni[tef of"l97l was whojjy composed of c,,at of living index. However, the ing into Lonsideralion the earnings 'of a i fi
MLAS Md MLCs,and there were no S;ue Government has, during the last single member in the yorker's family -i *
repr"iqiyAuves of any agricultural ',".., years, refused to link [he rrieagre which may be taken io consist of 3 un- L utr
workCrj· frganisauons on ! it. Even minimum wage of the agriculrural its. h was poinwd out that the succes- i" wz
LllougK.: 'i Committee wa3 asked [o '.torkers with the cost of living index, sive NaUonal Sample Survey shows . tb
subrnitjil'S..rcpon within 4 months, ir desulLing in further erosion of [he that agricul[uraj: workers, bo[h men be
was su@ued after 2O months and the - itarvationt level real wage. The recom- and women get employment only for ' pk
Gover©enr rook an.o[her 8 months io mendation of the third commiuee to about half the days in a year. The Su
issue Ae frsr notification fixing the ""revise the minimum wage every year in Committees and (he Government i lixl
mhUmurn' wage.The composiUon of rune with [he rise in cost of living in. turned dumb and d :af when they were " Ion
Uie suCCessive comrniuees, the in" dex was nci accepteti by [he Sme Gov- told [hat 2 earning ji' :mbers ijj a family ! crc
ordinat¢ gelay in their appointment, in ' eminent. The major anxiety of thesc has never been (he :lccep[ed norm for i waE
the subrnussion of Meir respecUve re" three Committees \\'a:j the paying fixing \\ 'ages in any indusuy or em- ' sioc

%

Ts and .the consequenr notification capacity of the agricui[uris[s. Consid. plorment even under the Minimum agri
nxing 9ic uUnimum wage [Dok much eration of imprUYing thc Iol of agri. Wages Acl hek
the k:COurse, , cukural workers was the last Ming the Static Concept , mu,

tj 'i .: .,. ,,.. wage for 85 per cent Commitrees had in mind. The succes- · i - 2oll
0 br:,of the akµ ofhe sure is either Rs.6"or sive Committees conveniently con- The story does 1]')[ end here. The " .' 2rjln

rs-7 ECkl.day; 'md .this wage prevUis niv:d at the fact that poor and middle Sccond (:[)lnmiltcc bascd i(s rcport on " E.G,
{oay. -r after 4 years and nihc. peasmts only occasionally employ agri- [he "basket" of an agricultural work- tixed
[nonths,::Tlie .Central GovernmenL had " cultural work,e£S,While they [heInselves er's fa.Tlijy. eYQlY£d--hy:-jh¢- NariarmL . .. .· the r
"tiihe Znd" agiLill direcwd rhar the agri- "Save to work' ds "'hired Iabottrers at Sample Survey in the year l96O-6l, [eren

r
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'"YcE e taken"iaio considerauo?,,for conSi& ad recommerid whether the More than 50% of the zgricujru

.. ""cuuing the consijmer priCe index" E.G.-S: yages should tk linked wiiji workers are women. Big f&rm owm

%&-8griaikural worker8yrhe next tyvo agricukuraj 'minimum wages. A kg- time and agatn raise a cry Iha[ worn

"Fuccesgge CorrunitIccs 8j3o bQscd their islative policy decision being entrusted work less Man the normal. worki
n-ESomnjenda[ioris or 'tjiis siunc l96O- to a Minimum v/%e$ commiuee! hours and [hus iusuEy dci]ying tht

til baeka-:h Was poinred out that this Obviously this is an ah attempt to link the statutory minimum wame. In ord

*:i;':hasea cut rhe then exiscing agricujturaj' workers "kages with the to !egalisc {he super expjoitaUcm of ii

=~e$,EMng.of mciilRLraLyggrkers-~.capagW· of [he reluctant Government socially supp:essed SecUun, the Su

Tben^kp[ahned derebpment h2d not to provide for expcnditure on E.G.S. Guvernmcnt has amended the Mah:

yet begun, when [here was no legisja- works,. ashtra Minimum Wages _Rulcs, 19
+

tion fcr agricuku'ral workers and when Heavy Work br ctdding a scp:tratc Rule H'cl 24-A !

they were not at all organised· .h is a mattCr d" comi:imn knUu°iedgc ailuv,'il)g j'aymcnt of pruponiol]a[c

E-The "-?bject of fixLng a minimum [hauhe="ork 'of the agricukurzj.work- :?:n"no:mg,': WO:ki[nhg°=='

u and,revising it i5 to improve the ers and of E.G.S. workers·is e>:uremdv .
· " agricultural workers ody. The Go&h'(-:jq;;41 of.living iA pace with g'owinS onerous- They zjways havcmo work

emment musr hare arhved at the co=Zir"";m"nome and rising standards of under the .open sky and to hce the .

%9 , - c1usion [bat ghe rern.edy availableand to pro[ect them frorn ex- ·hazards of nanjre during all rhe days of
employers in other employments

pkitauon lO 2 certain extent. The three the year. But [he [hree commiuees and
· deny employmenc to casual worke~U= have adopted a 6ta"ic con- the State Government have assumed .

who do not work "fgr" the reqtUrt
:&w:µas respecr md.Mve l:ce""·'~i wi[hou[ any rhyme or reason that the .

' . . "'~8 :of this' verji "hskE[ that work of· agricultural workers is of light hDurs is not available to employers

" r ' " " agricuhurc! Of thi". \pecid provision75%bfiu"expendi=e in alngricultuw or of ave ..ge type, and therefore thc
prou:ct the interests.of the ¶ptoye

di workers family is on food items average daily calorie requirements of-a .

, l1j an enactment meant for pro[ecLiIwjiile 25% is o±er expenditure. A member of the agricultural worker s

R%cssiye, reduCtion in the percen- family- is '22OO. The nuiriUon expcrts the employees with regaM to the ill

. v... . . pjememation of [his "meagrc minimu:tagp.of eXpendi[ure on food in a funi~ Umnimously say Lha[ a male worker .

- wagc tn Maha:ashLra, the less said aliy:s budge[ is the expression of a rising doing heavy manual work reqtures an .

, out 1{ [he beau. hcan be said [hat lh
0syiidard. of Living. In .case of other intake of 39OO calories while a fema, . . .

6 mintmum wagt" 1$ observcj in case.l*.qEkers,ihe.food expenditure is taken worker requires 3OOO calorics pcr day.

"""ij " ""' / (. women workers alinost .ntirdy in i? :&'mwd S5°o.' .sihce',the '"rate of So the ar "rage of [he family comes to

llA'tht prices of "items btt,er 2S4O calories per day per_unit.Bur [h, b'each.

tiiQij" f&ja""""is greater, this pQult has State Government has refused to tak' Below Poverty Line

* *
0muCh 'rdeVmce while revising wages. this aspect into consideration.

qlp

. ..,-Z-" 4 ± ·6-· ' , There 1$ a geneid Jtrecuon fiom tj
Liiik'm: E6 G. S. ,.., " "' " Bonded Labour - Central Governmem [hat ° ihe mir

.
":3:q'athmmson to 'keep, 'this. uliniY Salgadies and MahindarS i:e. the mum wage in any emp)oym±nr und

wtd !N%a'c':e'ias']cywis ©ue is the workers bondcd for a year or El njonth, [hc Minimum Wages Act should nl

ga=us desirc to ijay-a'e iowc$t constitute_ about lO% of che agriGuhu- be below the poverrv line. Tbe pover

po&bk· ' wages on Empjoyment ral work force. The Sme Government Line in rural arezs in" .I 985 was drawn .

Guaµniee Scheme works. Under Se,> had exempted.these Salgadis from, the Rs.533l- per month. Even though tt

uoiiz.:7(2Xvii) of Ute M 3h wrhtra provisions of daily hours of work uptij minimum wage is fixed a[ Rs.lll- f(

EGtS.:'AcL 1977, the E.G.S. .wages 1981: All workers in all occupations the last zone, Ue Inilihnum month

85*~¥, linked with .minimuti are statmorily provided a weekly rest . ?rningscome to RS.286/- for 26 worl

:g?g!t"ukural \vorkers..aiuany day: Bu[ the Sme Governmem_is of . mg days which is roughly SO°/j belo
&~a=on E.G.S. wor©ere to the opinion [ha[ it is sufficienL for an the poverty line. The present wage i

be'^e,s"u"" ro ensure [xxjple em: agricultural worker to ge[ 24 hoiidays Rs.6/- in the last ZOilc is ius[ a mockei

" plom under the EGS throughout thC,: in a year. The innocuous recommenda- " of the minimum wage. If the Goveri
sta"Ein" all zones, rhe minimum wage.j Uoii of the Third Commiuee to ask the ment really.in[endcd to raise this wat

fij&.for·..agiicu][ural workers in theF employers [q take Janata Insurance. to the meagre ler'cl of Rs.lll- it rjec

towel zoQej".That was lhekeaSon ior.j· Policy of Rs.l2i- per year in the name IlO[ have appqirued a Committee at al

"ms?g "ZoIie IV and fixiilgZthe1owest!" of · their Sajgadis to provide for Under the provision of Section saxt

wa¥t,'Rs%6/-. However,: this"Rrovi+ accidental death or loss in earning of tbc Minimum Wttgcs Act, [he ,GOl
~y=i&essfully chdknfed by the. c"paciry was turned down by the Gov- eriµncnt could have puh1kFM il

~'nlrar workers' unions with the emment· / "" "" proposals and.could have F"¶li¢M th
'a;:' ' "· ' About 2O°.o sjf these workers are chjj- same after [wo moMhs. But the Stajhelpiof "LuuyeTs CollectiDe"and'lt was .

su1i&'"dowIi. by the Bombay" High "' d"n and adolescents. Ih all other GoveHmem leasl desires so. Ic wanl

Co '"" '""' ' " . -Scheduled Employments, "under. the to kill time and to make a hcade jusr iurLui tile-year 1984. The State Gov- .
. +¶nT · - qp -

erIme!lt· yas direct& to pay thc,,, Minimum Wages Act, the wage for show [hat it is doing som,ething.
E:GS,t workers the"·minimum wage. adoiescents is fixed at 8O°/o of thc:adult M. M. Katre is an aci&l of Utt Ld.Nisk

fixa:io.r"the respective zones, .That is,, while. in case of agricuj[ural,workers, ,Park· and has spem a h"fetinu orgun@ Qn
the Mson wHy one of the termS of ,,> ·7Ui"e"="fi 'Niii'dt 6o'.' ' ' ' eul7+jl t*"k",;"·'"7i:·"[:ax!z: !'-:.:tUm ePn

" 'l Labcnu l.au' /'!'4 l:lhj7lCT: i}j.41uium, AGu<

+

ference of this !'urth Commiuee is to " Illegal Actions Legalised . .- ,·.-'nagar.
dP
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'ejaj'S haoe become an inseparable pan Of ourjudicial ystem due to a leTTibty inadequwe swength of 'l2}µga, heaqy boards, adjoumµents tak'en on f7imsy grounds, and the like. Rajiv Mane repons on

yet a .,$er ?agic case, 'Ohere criminal delay on l/lt? Part of lhe administraUon cost a man fo::r longyears

0

i
.

f'l P

K

SoRa,#here in 1974, one Pandian cial admjnis[ra[ion. Perumal's only Coun Appella[e Side Rulcs clearly pro- . i

Metlhu Peruma! was arrested on. fauk wm that he was too poor [q hire a '"ides for the nomination of judgeS

De cfe, of. having murdered one lawyer rj monkor [he progress of his irom time to Uii1c to be in charge of . .

Mulji..*:"m7,- [he Sessions· Judge appeaL The Court went so far as to say different Types of matters, znd thar if ' r '

conviS.tf hiSri:uiider Secrion 3O2 qf {hE that "W,? are Dot sure wherher even if such nominarion is carried ou[ a review ' b

I.P.C,{lk!jd'entenced him to. life im- ' 'he had engaged an Advocare rhe delay of the sratus of all pending mauers'wiU : ' .

priso i: In 1978, Peruihd 'prefer- which has been caused by rhe masterly be made and we need nor fear repeU- .8 l

' red aR',;app"al:in the BoObay High inacUvity of [he Criminal Dcpartmem Uon of" Perumal's. uagic srory. The %r ·1

Couri "%ai!ls[ his 'cohviction, which of [his ( ourt could have been pre- whole judicial adrninisuaUve su-up

Gwas a#rirled 'in January i979. This vemcd. needs to be revaIn'?ed corqpleidy angi '

appeaj f.alne' up for fijiaj hearing on " modernised adequately whh the inup- '

L. . 4March::j4, 1983. On that day, the ;·· Perut-'.al, lU/io was ultimately. 'duction of modem InanakeInerlr sys- . l

advocauapNaring for Perumal told jound nc C guilty of the crime O/ "Lems and cQmput[# More benches " .

the Ggi.that parts of the cQpics of the murder, had to languish in pL- need to be created by appoinLing more ·

paper"«k$"given to them were illegi" on for mc re Ihan lO years. And ' µdges. Bur most of all, the sysrem (not , " 'i

ble. :N :caLri 'therefore thought it four of [h se lO years were clear. to exclude even [he idvocates) needs to ' . ,, (

betlcr.il4:: adjourn the heariAg .and '. . imbue the sRirit [o fiercely protect and ':: i

dirccr%;ghc ", ofUcc to expeditiously ly.due to l ie criminal negligence .
. cherish each person's Iifeand ljbe+ \! jsupptj'¢to :tht avoca[5 representing O/ the judl :ial adminisrranom · Qsure _t,hat no matters where a t)em, '::} ,

' PcrtLmai: 8l]d the Public Prosecutor son's hie or properry is at stake Wljj be " "' ' i

legible ':paper books rekring to' the No Monito ing System &|aY¢cj, Perumd pald"hanry" ivuTha " ' t

q · ·Appedai:': . , . . Unfortunat ly, there is no system in freedOm for the criminal negligence of '

' LA? . " our courts of monitoring the progress others. Can four long years of unneces- l

Four Years, Of Slumber . "X"')' of different [ypes of mauers3 even "ary imprisonment ever be compen-. !

'.¥·"· "" '"." . though such a system could easily be sated for?
7

.

i
,

Thc" :crdu' rjeparunenr' of the esrablishtd. In his judgement, Justice (,

High &urt did a mos[ crimiml deed R. A. Jahagirdar pointed o\j[ ihat Rule Rujtb .·\/unt is an adUUc(jl¢· /)ractislnR m the '

\by sleeping'.over the mauer for over l of Chapter X ,of the Bombay High Bombuy //tgh Court.

fourlong year3 gil l June 1987, when a ; "k l

[

· . r ' : . .'
!ertcr wb sent to the Sessions Judge' :a":?.;.'" '.'"" ' . "' " a":,: ·"t.':s '

===::4'=' '¶Ag;:' ped'aGg CnIninal Cases in B?'8¢;;'!'4:i'!i!;',::"z"mt :'. ')

hkgud disposaL The Court found !,'"":,: 4 " Total " -""- " :5 ii'j366&:>', ' ;" '
0 0 b .

- e . r

¢that paiihiaj's conviction under Sec- µi""'. B. Criminal Wrii Periiion,,- .. " m?'"::.:! :.:i77g¥ ..,':'":':t! q

rion 3ouf [h'e:IPC was not sustainable ::. :' ' (Detention & Exurnmenr Matters) -""' " - '- '- g '" i :," 'i 'f!'
· r

"'l. · , La

I!

and all9WFd the appeal. Thus Perumal, !,2-:. ' .. C.Criminal Reuision Applications . . .. ...-,,-- i.. ·.:":"¢i39 l:t ., . i;.
i

e
4

who wa!ul[iInatdy found IlO[ guilty of '; .:. £.. l! ij,' i
'"·'" D, Petirions u/s. 482 Cr.PtC." " "-i .h i;17l:,;)0 ·l > .".

f

4 "

the c<,of murder, had to languish in ',ii"', :· "

·,::, ' ' E. Conu'mpl Petitions ' ' '.: 3i ':g;. ,· ' C1
'· ¶6 k'

£

prison ,"· morc than lO years. And "'.nj·" - . . .... . ,·J:Z:' ' ':Zv.·.'·'-',.," :l

qp 0

four Qf '. Sse.·1O yearS were clearly due Ji:i.' i::., TOTAL - . : ""'" :::::=S23SL".'· -b'p0l'V': , . ,
' '. ·h.>' '\ " · ' ·h:g Rf"'"+il%%~". "· ·'.~Mb' w~¢t" t ' ¶t p · +"T'¶t" ' " "~ ¶p·'lp

· qµ

l'. .
to the crlulujd negligence of the judi- -C. . " l

qP
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j:,"3'[,', ,'i The inhuman practice of private hospitals in I/1l? U.S- -'re/itsing lO admU patient in an emergent
pnh u '; i::" -} condUion may soon coin"?"w an end uhth the passing of a _edera/ lab which prohibits [,

'orls"On~" praclice.Kathleen. Be.hqtl SxRluiNs lhe'legal position prior lO and afier the act.
:~.= .' ..... J

.. , .. .

gyem ";';':" "
-M. ; ?:;" ' ·",! A reccnt fi"dcml 11\\' p:tssed in the vl()usl\' in ;ln Act called thc llill lSl|ri()|l ink i[bclf" by :jcu{e symptt\!jls n!" xii

, ::A '"' :" United Slj{eb tnay radically' Ace. i"fm Act provided l""un"h {l) hcr: cicnt scx"crity, such that thc absencc". d"':·'-:}:;':". change thc availability Ur cmergency phals for building and renovaticin but immediatc medical aucnticm g()

: :=:":, ', Inedical care for the indigent. The law, required those hosphals to prov:idL· reasonably be;cxpec[ed to resuh in "

-"5 :'.": '.: .lady I~.HUi"' : . c'Exam incuion and Treatmenr for " emergency-services-regardk@of a Fil- rious jeopardv", "impairment",
. "'" "=Q EmergenCy Medical Conditions and iw to pay: But that act did not apply [(j ^disfunaion" [Section l867(c)]

if judhS im b Woman Acnbe Labour" Cp.l..99- al"l hospitals and was rarely enforccd "' "

3%, : ± 272,42 USCA !3%dd t1985)] prohibiis even whcn ir did apply [q a hospital. =g"i=k:: !::,'9':::!::,:::

l = " ^ '" "' :- -- hospitajs f"rum rejecting emergency pa- The mcchanisms for cnforcemcnt wcre ·g:amz::::s. :.-i . . or m active hbour, .[he hosphal n

lh=.'ahkf::%z'q uems and women in labour, evcn when weak, since the Federal Go\ ernment Take stcps id sabilise the p:ttient. S
k rebai: ?'!Q }I ' "? t!ey are li nahle to pay for medical scr- promulgated no regulaUons and [he act stabilisation wilt include rreatmen

pry: "I7ies":';" .i .} · vic=s. By bnnging suits to enforce thc prnvidcd no pnrate cause ()f iicnon· delircrv until "no material dcteri
ie sei:akz'"i"!"i:"] , law, public mtcrcst lawycrs can ensurc Thus a new federal "aul-p:ltlcnl tion of" thc condition is likclv lo n

.":' -'-'"'·. : : that adequatc cmcrgency hcahh care is dumping" statute was passed.
e£!La".i:z': . from the transfer of che indivi
ke ina!,€. .'" ".-1 : availai?le [o all. from a facility." [Seaion 1867, (e

E:=/E:[:" ""! The Act is a radical change in health (A)). Atid a paticm has been st

' ~!9': i,ii,i..:" ,"" care law in tbc Unitcd States because it ised, rhe hospital may cransfer {hi

ting *cf'!m':":.: " ' applieS to bo[l) public and privatc hos- ticnt bv an emergency vchicl
s[e[!l(mi}ii.:':g,-. '. pitals who rcccivt° '.tnv fcdcral aid, in another hospiral, if [hc ht»pital ac

)nceds tO"'""'i'"" i short, 98% of the uperating huspit:tk th:u patienr.

.btect wi 'St; ..- ': The Act u-js passed because of ihc " lfihc hospital violatc» the provi
Cgi*;"' growing tcnjency of U.S. prime I)"" The Act was passed because of Qt" the Act, [he repercussions ni:

te a ma:m- " . fitable hospitals to {urn away paticnu the grozL'ing,[endenCy of U. S. quite serious. First, h{)bpi[als m
e W=Z::: who had nn moncy nr medical insur- · .

i'?'!- 'h": ' b ' .. prlz)a[e projitable hospitals to tinej up to S 25,OOO per ingi
" W1tlLhlSti:g::= t ance. On [hg way (c) a public hosplldl. ' Second, the hospiral's medicare
:geIl&bEfS-a± some of these patients died, and inanv Iurn azoay pariencs..µho had no .

'nder -agreement mar be canc|lln[lcajli:-:!':,'".": .. '. suffered a w()rsel!i[)g of thcir c|)ndi- monq or meciicai insurance. On . .

~ , I"lurd. 'the injured pxieni (or fan'ompa:+z?-'l. ,, "·· tion.. This frequent practice by i)()$pil- {he zuay to a public hospital, .
.=,~:[" ';·,".". tr 'l dctc:txed µuicnt\ may xLlc the t

' -t'aEzI S ""'::' ," als' came lo bc known as "paticnt some Oj rhese patienrs died, and ·jncj hospital for damagcs. Fin:
i. " ::,K*;: ." ' ; : dumping". many suffered a worsening of h():il'iIal which receives a paticn

0Uit4%¥@,i """ t " [n passing lhc lsill, the (:ongrcs\ cx- their condirion. This frequenr was "'dumped" may sue the du
. 6j.. . .

l "" mrS ~k. N

' ' '·ii'.' "'r '" " "" tressed its "purposcs in the Huuse practice' M hospitals came to be h(r'pif;j].
' . " "L:g'i'g' ;!', i . ,Vays arid, Meaos Commiuee Rcport· knoum as "patient dumping".
i'zi:'yi ':!i:i:t" I ,- "Thc Committee is greaUy concerned The Statutes

.i' zx;µ,Ftj"g'p " " abow.the increasing number of repons A private cause of action for '
·.'. · ¶4'-'?' .. ."Jj : . .[hat hospital emergency rooms are re- - of i!lq;d paUent dumping shu

i:;, € i:a=""4 .' fusing tO""accCYr or treat patients with the most poiciu remedy. Unde
¢;i: ""'m"'"~ - ." emcrgency condiUons ii' (hc paUcm rneciicat mdpractice laws, indi

'i: ??: µ:2':"" '" : ': docs nut h:tvc inrdical insurance. The rmy obtain sienificant damage
::$"!. h ! .",' · i . Commiuee i.: most concerncd [hat for their injurics and t.utt"cring.

;S-:-~fg* "' " · :{ .. medically unstable patitms arc not interest lawyers may bring class
iN% .".:," :" t ': being treated uppropriawly. i"hcrc The Provisions of the Act on bchdf of large groups of" i

· 4

,j;"; ·'"::3: : ;'2:, "" l : have been reports of situations where . pa[kn[s who either were refus
g:':'#TX'="'· ·:"·"! j l 5 Under the 1985 Ac[, whcn an mdi-
.. ,- .,=.A m .' ' .' " ureaun "n[ was .'imply no[ provided. In . or arc likelyjo be refused care.¶

"y'-:'% ' 47 km:'.:. ""i numerous odier instmces, patients in vidual enters the emergency ward of a
Sit:ZhiZS .{;:".:4 , : an unstable conjiUon have been uan,. hosphal, the hosphal must provide ari :!':h'=':n'd| l}?::hd:m::it
>i.·z&a?q£".'.E":.. ' l .: " ferred impropcrly."' [H.R. Rep. aphropria[e medical screening of the will voluntarily begin to treat i

:+""«4 '" ) panem to de[erm'ine whether [he pa-,n q.. ,L ;g ' . ":..." 'l : No:24i, 9'4 Cong. 1st Sess. Pi. l at. . · · een[, hupefulh' endim the pr
[ii..,n=jt: ""' " " 2'7 (1985)) ncnt is in an emergencv condiuon ()r jn . "

. 1F ".
b

. : . ,
.

i!i:wk?'3:,':'i ::f..," ' "active labour. The '(iefiniuon of an panent dumping lIi the tjmtu
:"' "µ-q;ij;ii :,;'aF¢P; Cohgrcss had uied to provide rhe "emergency condiUon" under [he' SIb K,uhla-n Behan is ;{udynb' m thc' Celt
' " "%r"'nr'" "a~npb¢u

^- 'A""r" poor with emerµcncv medical care prc- tljtC 'is "'a medical conditicm manifest- \". h,.vl, .\".=· .York.j
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!j, P. K. Saru }
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W· 6 ¶b

he Muslim Women's ProtecUon of Rights on Dimrce Act was passed after the protest against the ;
:!' TS/lah Bano Case, taking Mush'm women oul of l/le pumie"w of Se.aion 125 of the Crinlinul i '

,! Procedure Code. No lOnger is ii pos.Qb/e for a ciimrced Muslim woman to Jile a claim for mainlenanc¢ i

" against her dDorced husband under he Criminal Procedure Code. T/iis has led to a great deal of /lLlUOC "
0

. k. in the lbes of Muslim women. Th " neu) act has encouraged men to unilcueral(y dimrce their u)iUesi cQn/idenl in de knwledge. //lcU, thq.' u'.i/l not be liable lo nlainlain Uieir dDorced mbes. This month u't "
i' ' inlerUieu) Sam a Dictinl of the powe o/"umlateral chborce and of the neu) Act. Saru _iled a claim under
i the TlCLU Act for maintenance and J' r'"reasonable and fair proz)islon" in addUiot, . The MagMrute 171
l Calicut, while graniing her claim .?br maintenance has rejected her claun Jbr "reasonuble and Juir
i Prodsion", Sam is daennined lO ,ig/u the power of l/le muslim husband to pronounce unilateral
"I, irreocable diUorce,. She plans lO cha.llenge the constinuional mlidig of this pou)er in Uie Supreme Coun '

J

and also to ask for a progressibe i},lerprelation of the neu) law so lhal ir's harmful e//ects can be
!' neu"ali"d' f f f 'f " ' Rt '

. , Saru hails rom a amily o CO/1Zk' 'uiona/, arislocratic Kerala Muslims and her ather, JusUce P. "fi "Kunhammed Kuuy Haji was [he/irsl l4usl.im Judge of the Kerala High Court. Sam describes hersetfus

{i ci devout Muslim IU/iO hus always mi.'ed Jreefy un'th olher communities.
?
0l'· L.C. u:hen did you yet marrit·d? L L.C. What could havc made him lake

, , 'S. My lirs[ marriage was arranged by !a " . such a drastic step?I' ' , my parents when I was 2(). j'r()n) lhiy :jl ,1I . . S. [ dol)'( know. I have ail akng b«n

.,
i' marriage I had two sons. The marriage lkj i ' an independern person and an indi·

P

broke down and we scI)araled by Ai "I¥ ' " vidual in my own riglu. iie always felt
niutud consent. I returned to my !j'.l.i,,. m ., . _ threatened by [his. He felt he IllU\t

,parental homc with my two children· :'",' irimi +ji' , have the leadership role in the fami|)· :.
!t '. This was in 1966. Then in l967, i lnar- [ l- ' . " "'" "X L.C: What do you think of this system '
ii ried again to ,P. A. Salim 3gains[ the 4J,4:i:r., · of unilateral divorce?

wishes of my family. He was a Muslim '" lj ' "' jLtT\ iS. I think ir is highly impeninent. Tbc'PP ,
P

"3jt - from Kerai:t. A little later my family ¶«4- . , 5 "C .r'XATr Korqn does not advocate irrevocable di- 'j!' reconciled to this marriage. His pa- 5 'L, ,.' ' t. , " EPjet: vorce at all :ind the Prophet has forbid-"

ji:. rews were tmh doctors, He is also Xjµ ;j ___ ____C%,.:nQ" "·" den it. Acojrdillg [o [he Koran, thc
th highly cduca(ed, They acccpted the . '::"b'V\t; "' (" ' "S/pitLF:yN: husband is ro pronounce one talaq aDd

·1,I : lb Jb
' rrmirriage, His father was considered a t¶i t°". E ,\lt"' 0 ' gk'ug" [he woman is supposed to continue >-·

progressive Muslim. I was well trcmtcd & "; l.?. , ji'Si:p n\'4: m '- staying under his name, roof and prr: "M"
1L

in,the family. tection, so as nor to close any possible.' b

L.C. How was" the relaUonship be- Cochin. \' 'e had buik a house there. chances of keconcijiation, and duringµ :
tween you and Salim? Last May te came back frem Jedha co rhis period the woman is not even refer- ?

i S. Like every marriage it had it's ups CUchin w.,ether on the 21st. On the red (o as a divorcee. Here, talaq is pro-e

'!' : : ·j'nd downs but we shared a lot wRh 23rd he wt '.ii to Madras: to see the Prin- nounced in one single sentence which{·
; 'i 1ach o[her. There w:µ imhing baskal- cipal of th School where my son was according [o Muslim Personal Law, u a-

; ; ! iy wrong with our Qlationship. There to be'admi .ed. The next thing I know prevalent in India alone is considered js'.
,|, i' rere no insurmouimble problems. w:ts [hat I ;ot a four Line letter from irrevocable talaq, and once [his is cjoa¢

i ' Pue to differences in our J"amily and him from , ladras saying that he had the woman becomes a stranger im· i

I µ'ltura! background: there t jere dWfer- irrevocably divorced me due [o mental media[ely and. they are not supposed [0, i
f ;¢tjces b«ween us, but we :onsidered incUmj)a[ibi]ity. live under [he same roof or see eacbi
i nhis part of loving and livir ;. I have 2 L.C. What was your reaction to this? other. My husband could discard X; :

' ' sons from this marriage w u are now S. At first absolute shock, then pain. only because of the so-called pcrsorutE
' l9 and 15 1/2 years old. How can 2O years of marriage bc wiped law which allowed him to divorcc J ·

:: L.C. When were you divo ced? away by a 4 line letter? How could any My husband was never & believer iA: g
!,' S. We were staying in Jed 'a for some- human being throw away 3 rela- Islam. He never followed the tenets oG"

time as Salim had a job Uic- e. We,Pl2?- tionship .of 2O years standing. He had Islam in a-ny other aspea of his life. He';
Ded to come back to India and settle In never spoken to me of a divorce. used [slam and Lhe utter helplessnessd;

22 7'hc' IAi:3'tTs .\b:',-mb,-r 198: _Z

£



r —

>' .7.'
. . . . . , ... .¶

. . . .: . ~"" r...;'j- - 4 """" ' " · .·. -.* ·, m ." ; ..-·' A ¥·. ;- " ' ' . . ... . ..,

. .. . . .. ..=~.'L — — - - -t t.- --mr .--;; - ~=" p '

. .. .

7 ·,. .

['"!!'!:a"z"kt'"" .i ' ~!""" d' " mn-+: """^ " "" :-- ·7 "- ·-%St 'rIio«"bO!dS"against me"." In his repljt to is d.Hindu, Mustihi or ChYstian

|.1:.%,,. -:7-i '" ,!i!, ;p patheUc fate. A fi:r the divorcei he.iool- :'ihy" ccmplainr he says my behaviour emo.tions, feelings, pain and hu

!,";::iS'.;:)' '. '.:,'::1 ·~ . 'ly comes and tells ke, "Ki's have a good wid young men was unacceptable. l all the same. How can a M

" i ' :1 ' 'relationship." ' had asked for trial in camera. He woman be governed by a differetv· - ; -, ·,'3. ' " '-' 'ii i "

| ","'· ' } . .' ' L.C. Did he make any provision for opposed rny application and insisted L.C. What are "the lessons you
"' ' i i'

r6). ! i you? _ that I --should be examined in open learnr from this experience?'"g S. No. He liti:rally threw"rnC"out ofihe court. He produced a photograph of S. I don't want any U[hcr M
.I

Ml fttc : i l' house. As' a self-respecting wornar. I me 'taken prior to my marriage in a sal- woman to have [he same fare [

;in?iµal " 'i "r"" "coukrnorh3ve hved in the sami house war kameez to show [ha[ I am a woman suffered. ,

f

'hujue.' '" ' l .like a discardcd wife. I had no right io of bad charaaer and not a respeaable My experience should make les3{

. be rberc according lq hini "an"d l was Muslim...: ·--· . vileged women aware of their.i7ia2N '". : I nor wilting to accept charhy. Since I "L.C. In fighUng this case, what is it according to die Koran and not a(

} "d ' ' ' i ing [o some stupid man-made Pe, uzive$· ", had conuibuted [(j the house in goa that you are.looking for?
Law. Tae Personal Law now preiuk' = ,.'. ; " measure,.I requestyi himLQ-assjgn [he S."'"My -pain and sorrow cannor be .

1' tiR&r'. " ' ' house io me [i]]'" death and then to .our. '..shared-by anybody else. I do nor want 's nor according to the Koran.
· P

.

, . £' [wo children. My rights afier deaEh,,.?nOuler :wQman to.suffer the same in. POSTSCRIPT. As thts issue g
lrarmik: . , ," · press we have received [he new
. - 'r . : . coujd have gonc to the children. 'H¢. .jus.Uce thu ! have. ! was neirher given
ha ':1 ait'i"" . won't have i[. Hc said it 'was his Hard hy hearing bdore the divorce, nor ha, Saru's appeal before the D

;il(uLTd i earned monev. I had no option but to " he compensared me in any way. He Judge, Calicut for a "reasonabl

i eyNt ', l leave. I requested him [o allow me [(j says I am & na wgman so why should fair provisiod' for maimenanc

" ' take all my ancestral furniuire and he make any provision for me. This is been rejected. Clcan"be'.;.
i . · " .... * whatever I had brought to the house. .not true. In 2O years of my life, what-

" 4

.ij He first agreed, but when I aaually cver .resources I had have been used7 '

fs/ic'€ .p;: " i ' { W¢Tlt to collect if he insisted I sign a without any hesimion for the welfare "d"~

msel ·.ai j! L r"ceipt for Rs.5O,OOO/- which l had IlOl of the family. ,I contributed largely io

' 'l received. I refused io sign it. He gave the building up of the home financially ' , O," .. ': ' :

} . .- ' . 2· "'! :1 me nothijlg. My fbrniture, jeweilery and in every other way. ] invested ev-
! ":'·" '" -." · :.! . J and passpon are ajl with him, to this " erything 'I had. There was no quesUon

—J

)}!im'qka i '-'" day. of yours and mine. Nothing is to be
i L.C. Wha was your next course of ac- given to ine because kgaljy everyhing " Double"crossed

' Y · "

Iongib&h 'i .' tion? ' was in his name..That is why he coujd

dn'""gdi: ' :j S· I had to go and lire with my brolher throw rne.c:ui. If the house was in our

ih\'?» t¢it i : tt in Calicut. I had filed a po!ic.e com- joinr name, he wculd not have had the

i h'e .mut"' " t plaint wAh the DIG Police for breach guts to Jo this. e Z)^)E

,he "{amllµ , r' ;; "%::;k:::'hi':':'::'3,':d,?}:':%ii': 4 C.:WhaHoyou feejabour the provi- ¢sr, ul,q 7¶
i!ij;;ygetll'",, " accusing me of stealing 2O sovereigns SlOTlS of Muslim Personal Law?

t' '"' , ! of gold and cash worth Rs.5O',OOO/- be+ S.They are very unfair to women and
ncnt' ng ", ' fore leaving the house. totally out of tune whh Koranic injunc-

vocablcdl"" ' L.C. What made you finally go to tions. According to the Koran, divorce

Lyigrbid: i i Court? a_ ., is the most heinous sin you can commit.

'rchRn:'lh: i . f s· It was his .zrrogance, his insistence An irrcvocable divorce is prohibited by

.e"tZfaQ U:d ·f , on geuing a receiµ for "ks.5o,ooo/. 'he Prophet. Ir prevails only in India. I

i; coAtiAut " ! which he never gave. He said he had [c, very strongly feel, that rather than mak-
if a9d,PW. j?' i: "tie up all the loose ends, close the file ing"acts to protea rights after divorcej Only Littlemore

i,j' pgssib!C"'" : 9· and.go back to Jedha". It was then that there should be acts to prevent divorce

and durigB ! I decided l had io fight back. I had no [o the extent possible. can help you out!
l

evh rdcr" '} , 'a[ema[ive but to go to court, to claim L.C. But surely you are ijoi against di- For 25 years, in strict

lajaq is"pm" '.i ' : what belongs to me- my furniture, "vorce in all circumstances? confidence we have helpec

cnce' Ythich i ,' coUnter: Blackmail, Lockout

d Law, a i :'. jewelkry, personal effecrs and wha[ J S. There should be a body to regulate
. Theft, lnfidelity, Phonl

Knsiderdas i 3 'm lawfully entitled to as. a 'divorced and implement the proper Koramc bugging....
rhis is -dOne ,j i · Muslim woman'. . method of divorce.
ran:er im· .l, " !'- L.C. Wiiar is your experience in couii? L.C. Wha[ do you think of the way the

supposed to j.! i'" S. You will not believe it if J tell you Muslim communhy reacted after [he MORE

Dr sce.eich '-i | rhat my husband, after twemy years of Shah Bano judgemenU (y LITTLE

W . : "I j marriage" "and two children, tricd to" 'S. The men only wanted to protect — SERVICES PVT. LTD= ) i convince [hr COLlj1 that I was a woman their rights without any consideration DETECTIYES & INYEST1GATORS

E of bad cha.acter. As evidence of tiiis; for women. The issue was also politi- a-15 Sea Lord, CWc ParMc,
tjivot¢¢ 'm¢·" . " 8odm 4oo ®5.
beLievCf ini} . he said that I had a runaway marriage cally exploited. Tel: q14o47r16wj82q 1936.

he "rerieis d ;i l but he forgot to tell the court that i[ L.C. Would ·'yOu' argue [hat religion grMn:UTSERDET—Tdu: OIl 44q7

- - '·9tc { '· was with him that I had gor married has no role to pky in women's issues?
Sai.L

!' . <7:=sOC . agatnst rnY parents wishes. This he S. A woman is a woman, whether she

f
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r—""~-~ir, S "<""'"'"" y / er/lupj Ju liu I endst was consdmg . 'E
X"';0 ·

B ' p

ep "¶\ i: T '
0

j ·.A 'Up .: i 'pe , ." c"

. ' (groob c" ' ·] .h <sA~c . . - mmsd/ u'uh the knou)ledge that Bombuy ' r " " :: -
AlP l

0

j'.' ":"': si .':t i is afa all, only /our,th in the list, and " ' ",: p?
J' . .

.%
8'/ (ollS£"jr 7'< '1, ':"< ' J" J[' "

.qp .

' lb rh g {b '/i, ¥ · - '"8 ' .htyce hus reason to eel smug. So "': }
j "

O · b" 0v

" r , t
b

. 40/ A':":'f 4:;·'!! ·-?.c::,xd: buthttr u'ilh lectures about deluys, about . . . ,. m . ;

- 'mwm.
" 'g""F'!y/:""" :";j'. " f" '. people ottl O/" jobs, about people dying / ..

· ' j· .. ItO 0 l'P "'
4" '3', ,. · " S\- " ' u'hile judges ujail to dispense justice. In ' " -·.

.p0 ..

r
-

<

v

. .,. .,.~ - ,1. \..·. ' .2 the meann'me, judges oflhE Bombuy High '";:··..~ :j :'.! ~ j-.'j;;"" " ., 'i Coun huiue been.qui:k to gTanl intm'rh ·.".' ' -·'t. J:::, " . 'm
0 · ' 0e9 j 0

'i0 ,

' '" j -'{'"¢h . trders in terms uj "minutes of the order" . , g'/r··. .a C 0
.

P

'{ ·
P

l

' ! ·\'} "t '! ' / .· , ° Jµ handed in by. Counsel direaing customs ' (: "4, :.. , , <:" "',·
'" L,/·"k\ '" ° b"1j and excise re/und dug paid by "mistake ' ' ,.g- " i" ·/. - '

''.7
» 0 . i t · >'Y j

' a'·R?\Y'i :\}jg-- ' / J u"" "J !\ t'aders cannot wait fur lh'r'ng und
0. j

)

b'K ' , u'.. . i: ) M"- · "' ,' Jinul disposul. Nwer mind 1 tha'r clmms
' «' ' ! i ' P

· f , tare fruiduknt. While judges huiue been
i quick to unite on issues that concern Uiem, Ly appealed lO the Supreme Com ajµ'inst '.in

, RQru)ard to rhe 21:sr Centu'j witness I/ie recent solidariy between the the order of the Delhi High Court ad- an W0

' Supreme Coun and_High Court judges jouming an application in a. dUpuz be":-.'-m A
:,, C jtho needs computers to leap inl;' ihe UUtT the resolution o/ the Supreme Court tujeen the Jaipur royal. family. Yu";" "

, 2lsl centuy, Courts haue ali.wdy Bar Association stating lhat [hey had anoUier senior lautyeT, Jiled a SPea'alt'aniued there uhth their ftuurisiic il"?as. "acted against rhe oath of allegiance that l.eaDe Petition in the Supreme Court'? ·'": .
' One young litigant, whose case a'as )nty [hey hcwe taken under the Consiituti'on". against an order refusing to grant an ad° ',dC

J S years old u'us told by the judge "l' 'hat Thqy hcrue done liule or nQlhing to take up j"oummenl.
. ¶areyou cribbing about, ,I haUe to auer i to demunds o/li/igan/s or to make Uie gsrem

the 2O year old cases jim. S: O. to 'he ,esponsibe to their needs. Oh, sony, [here Who is Rig/u? . !-·

' "" :21Sl century". .The dazed young lilig."nl 1 go /ecluring again!
!.

went around asking his friend, "W/iai is
the S,O.?" An obliging LaWyer it)ol,,+ The Mantle of Infallibility C hief Justice Chandurkar landed in'"trouble when he thundered in a legal :

· teered a rePly "Ii means stand oUer lo :te
f · · aid board meeting, "[ say so uhth a fdl.,m21st ccn/iuy, that mccms adjourned to ,:}:e S peaking on the occasion o, hts,-retire-

21st centuiy, You need not come lo J.e ment, Justice M. P, Menon o) Ke,a~ 'ense of responsibiliy.. lhis profession O/

' . . , caun till ihen." la said "Re. erence has been made to {he l"utyers is nou) being treated not as lhai" "C " r "mp· ..+9 mr~Mbe "
\ ·

.. cupgCity oi indiUidual judges to mak, '1Qbk prQf:ssum .oj. !Y~gdCm'elnb' 
: ,, " Don't Lecture Me " conm'butions to the dtmelopment of law, but as a money making machine"-" '"'

Time there ZDClS, tuhen some judges of rhi, P'ompt(y a meeting of High Court Adgm
cate's Association condemned him l7W,' . IVhen told that a mallet l2eTen1pLor:.y · "'Court, and of other High Couns also, .

ji¥ed=kaNgin the High Co; rl were able to make such connibutions. 2ut 'asnng "asi?enions" on adz)ocate" I-
qr 0 ,r t". ,T:J I  · +—

, ' m·oer_mould cume up for"t;7;ig OE he I in these days, when euen a rejection o, an The les:on' tuas quckly harm by th'
! . klijced,yLsnce l'tRdse o, lhe Bo7"1: ay | adjournment application ends up in a Bench. While speaking at a meeting t°"

' High'Caun relorted~:l)on'[ RiUe us ,ec- ' Special Leaiue Pelition, and considered lay the foundation sIone for a Bar Ask
·L!gg£q For his bene/it und lhe bene/'t O/ decisions of Full Benches are upsa un/h- ciaUn Building, JusUce V, Rama&ny

. our readers, reproduced belou) ure ti': Ji- out disclosing lhe reason why, which made a starding remark: "AdUocales had.
', gures of the cuses pending in uarious ligh judge of the High Court will ha?e {he ceased to be monq-making machines,' " '
:' Courts as on 3O June 1987. irdinalion a7ul dedicalion'jZ nlaklng st and th€y are actioe panicipants in pub/B '

" · Allahcbad , 2,/ /,O6O rious eLTo,r/$ in //147/ dicec+? The con- ;eruice. Th€y should be prothded with aU

. Madras l, '7,2SO siraints o/"Article /4/ are notu nol on me, ,acllilies and jl uxzs the duy of the G(a7-
. ' Calcuua " l,. 6,447 and I am Uere/ore being outspoken, a"nmenl to do it." Since th quotations ah' ' "

.I Bombay l l3,245"' though,' only lO a Ue7y limited extent. If jrom Kuo Hon'ble judges of lhe° Hij€j

'6 Kemla /.?O,89O a/ly of my brethren,happm. lO be eleated Court l/l£ question is, which one is to b¢um

· ' A7ltlhra Pradesh ' 96,137 still 4ghET up in Juture, 1 haUe one re- belhed? a '.

q

q

Delhi 77,191 quest to make of them in admnce; Whenj.
" Karmnaka 66,191 you assume the mantle of infallibiliW, i

Patna S6,SO4 please do nolfoTgel'&t once upon a time, ' Dedl's A&cate -

{ Madhya Pradesh 53,883 you were sitting in lhis Court along with , N , ,
Punjab Humyana S3,S68 others tuho were capable of' making mis-
GujQrat " 52,623 tokes." ' ~-

' i Raiast/ian 48,945 TheTi are maqy, who /ume appealed lO

": &isa 37,8SO the Supreme Coun agaimr orders gram- ¥

Jammu & Kashmir 3S,94S ing adjoumments or re/iLsing to grant ad-
g Gauhati l7,88O joummenls. some successfully, some tin-

Sikkim ( 36 mccess/ully, N, A. Palkhiudu reported-

.
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