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Y¢/hen sluing judges of the Supreme Court sit on
Commissions of Enquiry to enquire into obviously

political matters, they seriously compromise the inde-
pendence of the judiciary. For whichever way the find-
ings go, they are bound to be faced with the charge of
being anti-government or pro-grovernment. Why then,
must they agree to put themselves in such an unenviable
position? There are surely enough retired judges of the
Supreme Court and High Courts who can be called upon
to head such enquiries. Nothing illustrates this point bet-
ter than the reactions to the Thakkar Natarajan Commis-
sion report.

When judges of the Supreme Court who sir on such
enquiries, come back to their judicial hinction, they de-
cide cases of far reaching importance to which the Gov-
ernment of India is the main Respondent. They are ex-
pected to be impartial and do even handed jiistice. But
with what cOnficience can a litigant approach a judge who
has been inextricably mixed up in a highly political con-
troversy and given a report which clearly damns some
politicians and gives a clean chit to others? Added to this
is the allegation thar those found guilty of deriliction of
duty have nor been given a proper opportunity to defend .
themselves.

It is an old old cliche that justice must not only be done
but also seem tobe done. Lirigants with cases against the
Government which come before Justice Thakkar and
Justice Nararajan are bound io feel that the dice is loaded
against them. It is after all, not so easy ro switch persona-
lities, between being a sitting judge and a Member of a
Commission of Equiry. We hope that this will be the last
time tha[ a sluing judge is appointed to enquire into an
obviously political fight "between warring factions of
politicians.
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' »~ Attempt to Malign Builders?
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The Builders' Association of India
(BAI) has noticed, with regret, the

letter of one Shri S.Bhatnagar, Co-
ordinator, National Campaign Com-
mittee on Central Legislation for Con-
suuction Workers, published in "The
Lawyers October 1987" and has to
state that the contents- thereof are no-
thing bur a distortion of facts aimed at
tarnishing the image and the good in-
tentions of the builders towards the
workers in the building and construc-
tion industry.

come to some agreed terms in the mat-
ter, which was allowed by the Chair-
man. The report is, therefore, now ex-
pected to come up, for consideration,
in the forthcoming Meeting of the
TWG, which is scheduled for
29.12.1987 at New Delhi.

J

It would be noticed from the fore-
going that the BAI has done nothing
whatever to sabotage the work of the
'l'WG. On the contrary, it would be
seen that the BAI has gone out of the
way in inviting the trade union repre-
sentatives of the TWG at Bombay and
discussing with them, at length, the
issues involved and coming to some
agreed solutions with them in respect
of the terms of reference of the TWG,
which have been set out in the draft
report of the bipartite committee and
forwarded to the Member- Secretary of
the 'l'WG, on 1.6.1987. It may also be
worthwhile mentioning here that it was
the BAI, which was maiiily in-
strumental in the appointment of the
'l'WG, for finding out ways and means
of providing some social security mea-
sures to the workers employed in the
building and construction industry.

In conclusion, therefore, it is
plain that the letter of Shri Bhatnagar
in "The Lawyers October 1987" is no-
thing but an unwarranted, nay mis-
chievous, propaganda against the BAI.
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on the BAI representatives in their
hotd at New Delhi, where it was de-

' cided that the representatives of the
trade unions on the TWG and the BAI
should meet in Bombay, on 27 May
1987, for thrashing out the issues in-
volved and come to some agreed solu-
tions in the matter, if possible. All the
trade union representatives on " the
'l'WG were invited to attend the bipar-
tite meeting in Bombay on 27.5.1987,
by the Executive Secretary of the BAI.
However, only the representatives of
INTUC (Shri S.L.Sharma) and HMS
(Shri K.A.Khan) attended the
aforesaid bipartite meeting in Bombay.
In this Meeting, which continued oh
28th and 29th May, 1987 as weji all the
issues involved were discussed thread-
bare by the representatives present and
a consensus eventually reached be-
tween them.

On the basis of the said consensus,
an agreed draft report was prepared by
the said representatives, signed by aiU
of them, and the same was then for-
warded by the Executive Secretary of
the BAI, to the Member - Secretary,
for consideration at the next meeting of
the TWG. The BAI has to particularly
clarify here that the above-said draft
report of the bipartite committee has
never been claimed by the BAI tO be
the "final report" of the TWG. The
BAI has always held and still holds the
said report to be a 'draft for considera-
tion' and the same is still under cOnsid-
eration. The TWG, which met at New
Delhi, on 8.10.1987, could not fully
consider the above-said report, as the
trade union representatives again
wanted some more time to mutually

N.A.Samant
Executbe Secretaiy
Builders' Association of India
Bombay.
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To put the record straight, the BAI
has to point out in this behalf that in
the meeting of the Tripartite Working
Group (TWG) which was held at New
Delhi, on 21.5.1987, for consideration
of the draft report of the Drafting
Committee, it was noticed that the said
report while it contained the views of
employers did not give the views of the
trade unions in the matter. This was so
presumably because the trade union
representatives on the Committee, ex-
pressed a desire to meet together and
settle their say in the matter, before
conveying the same to the 'rwg.

Accordingly, the Trade Union Rep-
resentatives of the TWG met in the
Meeting Hall of the TWG itselfat New
Delhi and deliberated over the matter.
Thereafter, it appears they wanted to
meet and discuss the matter fiirther
with the BAI representatives, whose
representatives were in New Delhi on
21.5.1987. Accordingly, the trade un-
ion representatives of the TWG called

"In Memory
Neelam Raheja
YVe moum the death of our friend

and comrade Neelam Raheja
who passed away in November 1987.
Neelam was founder member of
Lawyers Collective and took a keen in-
teresr in all its activities.

Born in a conservative Sindhi fami-
ly, Neelam grew up to be quite a rebel
and was a radical student organiser in
her college days. In law coLlege Neelam
formed a group of socially commiued
law students which published a news-
letter called Law Spectrum. In the pro-
fession, she opted for and fared com-
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mendably in, Criminal Law, a sphere
where most women lawyers do not
tread.

After the Emergency, Neelam cam-

The Lawyers December 1987

paigned enthusiasrically for civil liber-
ties and became a leading activist of the
Committee for the Protection of
Democratic Rights (CPDR), Bombay.
She was an active participant in the

I

Prison Rights Project of the Lawyers
9

Collective.
Nothing could suppress Neelam's

zest for life and her spirited suruggje
against injustice. Not even lupus, the
incurable disease that finally felled her
at the untimely age of 37. All who
knew her will never forget the deter-
mined manner in which Neelam kept
up her activities'even in the face of im-
pending death. Her warmth, openness
and generosity will remain with us al-
ways. We shall sorely miss her. .

3



COVER STORY

Women Religion and Law
r

W ,

JJ7ith eueiy passjng year, the inDolz)ement of the State unth religion makes a mockeiy of its secular
Pretensions. For women this has meant State supported oppression of religious obscurantists of all

hues and colours. In this critique of the existing judicial interpretation of secularism, Indira Jaising
explains that the Constitution does not provide for State support to religion in any form.

Since women have rarely been a part "° m j A . ' fundamental Le:ers of rhe religion. ) .b P . 3

of organised religious leadership _ m W .u _ _,,a , - — _ - . l,mm There are several reasons why fun-
anywhere, they have no experience in " ' damentalisrs hisrorically have advo-
challenging religious oppression. In- cated the oppression of women. The '
·stead, feminists have channelled their wNyIMII!IIIFlmwIF|FINly= most obvious is because they wanr to
energies towards other secular evils. TV 0 " " 4hm and religion is a convenient disguise
But just as the personal is political, the myEINumjwgl for Uieir biases. A more raGcal theory at '
religious is secular where women are A Y1 m might posit that fundamentalist reviv-
concerned. Religion has played a cru- ww1awdbki /Am als are a reaction to the increasing \
cial role in the maintenance of supersti" ~ l equality of women. Knowing that ".tion and oppressive cultural instit"" 'm [ " 11'1~~ ] r" ' y women are becoming aware of. their Fj

tions and until religion itself is chal- m \K~mµ'¥iq m power, fundamentalists appeal to irra- ! .
0lenged, the fate of womens' equality V>¢/ ' Gb?LW tionaliry to convince women to accept '.2:-

will be left not to the Gods, but to th" w J&j Amm m an unequal place.
ifiindamentalist religious authorities. A jL

q

-; ·

few examples from recent memory will , , , .,, , . · .jj¶j The oppression of women helps fun- !, ,"
serve to illustrate the point. m"" damen[alis[ leaders to sell their '

e qpqp

, ? 'p ,:' ;q r, µ:in 0 0,31In 1986, Shahida Parveen's husband Wj· "|'· ·'°'4'p " theories, appealing to mens' biases, to , i
i

divorced her; she was childless and he convince them to become followers, by :
wanted to find a new wife. As a di- " . - offering the man who adheres to fun- \
vorced woman in Pakistan, Shahida that Muslim women should be denied damentalism, greater authority over
was subject to ridicule and attack, and the right to vote or run for Parliament his wife. The fiindamentUsts may also
hence three months later, she married stating, "The nature of the electoral seek to oppress women because it pro-
her cousin. On November 7 1987, a processes befits men, who are endowed vides them with a convenient formula
judge ruled that her divorce papers with ability and expertise. It is not for controlling the morality of both
were invalid and found Shahida guilty possible that women recommend or sexes: Women are given a specific role
of adultery. She was punished under nominate other women or men for in the family and men are responsible
the law of Islam to death by stoning. public posts. Islam does not permit for seeing that this role is carried our. :'
Shahida now awaits her sentence in a women to forfeit their basic commit- Fundamentalism is a danger to "la!
jail in Pakistan, a victim not of Inisw ments, bearing and rearing children"· womens' emancipation everywhere.
deed or misfortune, but of religious In India, Hindu widows are subject It's fires can turn back time, depriving
fiindamentalism. to extreme forms of ridicule and crtiel- women of the gains they have so de-
Impact of Fundamentalism ty. This cruelty culminated on sperately worked for. The passage of

In countries throughout the world, September 4 in the Sati of Roop Kan- the Muslim Womens' (Protection of
the revival of religious fundamentalism war. Muslim women become non- Rights on Divorce) Act of 1996 follow-
has been accompanied by the increas- persons upon divorce under the Mus- ing the Shah Bano judgement is but
ing oppression of women. In the West, lim Womens' (Protection of Righ[s on one example of the strength of the fun-
Christian fundamentalists preach Divorce) Act. Why do women con- dainentalist backlash. The burning to
against abortion and argue that women tinue to endure such extreme forms of death of Roop Kanwar is another. In
should return to their 'rightful' place oppression? Women are trapped be- the context of the marked increase in
in the home. In Iran, women helped to cause they are often literdlly wedded to communal and fundamentalist forces,
overthrow the Shah, bur with Ayatol_ their oppressors and because their sub- it becomes necessary to understand the
lah Khomeini's accession to power all ordinator is clothed in religious rhe- place of religion under the'Indian Con-
wodens' righrs were - abolished toric. stirution.
through legislation. He reintroduced Historically, religious fiindarnental- Place of Religion
the compulsory chador, which had ists have always used their dogma to Under the Constitution
been banned since 1936. In Kuwait re- subordinate women. Much of this reli-

.ligious authorities recently decreed gious sexism has little to do with the India today presents a picture of ex" ,<:

4 The Lawyers December 1987
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tte" cessive Government entanglement

wirh religion. Wherher il is the screen-
ing of the Ramayana on Doordarshan,
or the publication of religious texts at
reduced prices, the active support for
religion by Government is all perva-
sive. The recent controversy in Mahar-
ashtra over the dropping of "Riddles of
Hinduism" by Dr. Ambedkar also de-

monstrates excessive entanglement
with religion by Government. In fact
not only has the Government in this
case published a book on religion-
related writing at its own cost, but has
also assumed the role of censor, the

i righr to decide what pan or portion of
critical writing on religion to publish
and what not ro publish.

""?" Forty years after independence,

women c'ontMue to be governed by re-
ligious laws in matters Of marriage, di-
vorce, mainrenance and inheritance. In

,disputed cases of marriage, divorce,
cusrody, inheritance and child support
'our judges continue to decide what is
religious Law and what is not for the
purpose of resolving a dispute in a
given case. In the process they get
deeply enmeshed in deciphering' reli-
gious texts and interpreting them as
happened in the Shah Bano case. Thus
nor only the State but even our judges
are excessively entangled with religion.
Is such excessive entanglement .with
religion by the Srare and it's judiciary
constirurionally permissible? Is it any

answer to say char the Srate has an ex-
cessive entanglement with all religions
alike and hence no religious commun-

>:- ity is being discriminated againsr? Is it

"'" any answer to say that all religious

communities are guaranteed their 'per-

' sonal' laws hence no religious group is
being discriminated against? Could the
Government for example argue, that
while the Ramayana is being serialised
on Doordarshan, religious texts of

: other coInmuniries are also being
serialised and hence the freedom of re-
ligion of all communities is assured?
Can the Stare justify its failure to re-

· form family law on the ground that to
do so would be Ito violare the guarantee
of freedom of religion?

This assumprion of the role of cen-
. sor and arbiter, interpreter and final

- keeper of religion is a logical consequ-
ence of the entry of the Srare into the
realm of religion. To accept such an

'j±;- a'gument would be to horribly mis-

understarid rhe meaning of the righ[ to
freedom of religion guaranteed by
Article 25.

In fact acceptance of such an argu-
menr can lead to fanning the flames of
fundamentalism. The freedom of reli-
gion then ends up being the guarantee
of the right to be communal. The con-
tinued enforcement of religious laws in
matters considered the realm of family
law is nothing short of support of com-
munal as against secular values by the
Srate. Relegating matters of family law
to the realm of 'privare .law as opposed
to public law and linking it up with
religion, ensures a hands off policy by
the State to womens' issues and con-
signs them to the mercy of mullas and
.pandits. Is there anything in rhe Indian
Constitution which permits such state

' )

.. .just as the pejsonal is
Political, the religious is
secular where women are
concerned. Religion has
played a crucial role in the
maintenance of superstition
and oPpresshe cultural
institutions and until
religion itself is challenged,
the fate of womens' equality
will be left not to the Gods,
but to the fundamentalist
religious authorities.

sponsored support of religion and reli-
gious 'laws, even when they so blatantly
violare other fundamental rights
guaranteed to women?

Article 25 Perverted

Article 25 says that subject to public
order moraliry and health and subject
to the other fundamental guarantees
(right to equality, the right not be dis-
criminared against on grounds of sex,
race or religion) all Persons are equally
entitled to freedom of conscience and
the right to freely profess, propagate
and practice religion. Article 25 makes
it clear that the State can make laws
regulating and restricting any econo-
mic, financial, political, or other secu-
lar practice, which may be associated
with religion. The Stare can also enact

The Lawyers December 1987

laws for social reform and welfare.
Article 26, which is an aspecr of Article
25 guarantees to every religious de-
nomination, the right lo establish,~.
maintain and administer institutions of '
religious or charitable narure. Article
27, a much ignored provision is in ess-
ence a "non-establishment of religion"
clause. No discussion of Article 25 can
be complete withour an undersran&g
of Article 27. Whereas, Article 2Si
guarantees freedom of religion to the
individual, Article 27 prevents the
State from entanglemenr with any reli-
gion. Without Article 27, the rigtn
under Article 25 can end up being the
guaranteed right to State supported
coInInunalism.

Thus far the guarantee to freedom of
religion in India has ended up meaning
the right to active stale support for reli-
gious laws of all communities. We
argue rh"at .this is patently unconstitu-
tional. Firstly, the enforcemenr of reli-
gious laws results in direct violations of
the fundamental right to equality for
women and discriminates against them
on grounds « religion alone. Secondly
by enforcing religious laws, the Stare is
in fact "establishing religion." Whu is
nor clearly understood -is that the —
guarantee of freedom of religion Makes
no sense withour a corresponding in-
junction against the state preventing it
from establishing religion. State en-
tanglement with religion in any form is
antithetical ro [he negative injunction
prevenUng the establishment of reli-
gion, an injunction implici[.in the Indi-
an Constitution, running right through
the Preamble, the Fundamental Rights
and the Directive Principles Of State
Policy. In fact the injunction against
establishing or gerting entangled with
any religion is rhe constitutional mean-
ing of the secular state. Thus while the
citizen is guaranteed the right to free-
dom of conscience, belief and religion,
the Srate is correspondingly debarred
from getting entangled 1ii any religious
matters and debarred from estab-
Lishing religion. The one guarantee
without the other limitation on the
State's powers makes no sense.

Essential Core Testjncorrect

The current judicial analysis of the
scope of rhe guaranteed right to free-

5
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dom of religion, its meaning, content
and limitations, is entirely wrong.
While decidjng whether a particular
law vi6lates freedom of religion, judges
have got hopelessly' cntangled in find-
ing out whether the law interferes with
the ".essential core" or pracrice of the
religion. If it does, the law is held to be
bad, if it does'not the law passes the
test and is held valid. In the process,
judges have assumed the role of mullas
and pandits and assumed to themselves
the right to interpret and enforce reli-
gious sanctions. This test for determin-
ing the consUturional validity of a Jaw
alleged to violare freedom of religion is

. hopelessly incorrect and leads to
dangerous conclusicins, namely that if
a law interferes- with the essential core
of religion, it is unconstitutional re-
gardless of the fact that ir seeks tQ
achieve the reform of secular activity.
Suppose for example a law is enacted
abolishing polygamy, or unilateral
talaq among Muslims, or conferring
equal rights of inheritance for men and
women, and it is found that these prac-
tices form part of the essential core of
religion, can it be argued that a law

, abolishing them is unconstitutional! and violative of Article 25? What then

' is to be made of the right to equality
i for women? Article 14 &" 15 would

have to be rewritten to mean that sub-
ject to the freedom to practice religion,

: women shall have the right to equality
and the right not to be discriminated
against. These are the logical absurdi-
ties of accepting the "essential core"

test.
The courts' answers to the questioD

. of what is or what is not a core practiceof religion have been lacking in
rationale which could be understood
and applied in future cases and thus
have yielded inconsistent determina-
tions.

Compelling State Interest

Constitutionally, the courts' focus in
testing laws alleged to violate fiin-
dainental rights has been wrong. The
courts' focus should be on the necessi-
ty of the State law or regulation rather
than on whether or not it alters the
"essential core" of a religion.

The true test in judging whether a
particular State law violates Article 25
of the Constitution would be to pose
the question--is there a compelling
State interest in ""'ckj'"¶ the law? This

A. '

!

)

6

C.

would mean that the courts should
focus attention on the law, it's purpose
and effect. .This test is explicit in Arti-
cle 25, which in unambiguous terms "
permits the State to make laws for so-'
cial reform, public order etc. Such a
test would promote certainty of results
and would be easy to apply, sinCe com-
pelling State interests have been de-
fined in the Directive Principles of

State Policy. Hence in a given case,
when a particular law or regulation is
challenged, the test would be as fol-
lows:

First to enquire whether the parry or
group asserting the religious freedom
qualify as a religion in order to be able
to assert the freedom. This is a
threshold enquiry-not an ehquiry into
"core practices", but simply into
whether religion exists, judged by
sincerity of beliefs, s1Llrrounding sym-
bols and practices. If no religion at all
exists, there is no protection under
Article 25. If on the other hand, a reli-
gion does exist, the courts will then ex-
amine the law to see if the State has a
compelling interest in making the reg-
uiaiion. To answer this question, the
court will see whether the law is passed
to give effect to the provisions of Part
III, or made in the interest of public

The Lauµrs December 1987

order, moralipy, health, regularing or
restricting any economic, financial, i.
political or other secular activiy :
associated with religion or is a measure
of social reform. If the State's interest
is compelling, the regulation stands. If
the State's interest is not compelling, ,·
the regulation fails.

National Anthem Case

l.=To date, there appears to be only 4;
one case which has adopted this .~!-
approach i.e. Bjjoe Emmanuel d/s. State
ofKerala [AIR 1987 SC 748]. Children )"

belonging to the Jehovah's Witnesses ' "
were being compelled to sing the '!
national anthem on pain of expulsion )
from their school. They challenged
this regulation as being violative of
Article 25. Justice Chinnappa Reddy
after scanning the available literature,
held iiiat the Jehovah's witness truly ;
and conscientiously believe what they
say, do not hold their beliefs idly and
their condUct"was not the outcome of :-
perversity. It was their belief that their !
religion does not permit them to join in
any rituals except in their prayer to !
Jehovah, their God. Hence religion ex-
isted and was entitled to protection.
The Judge then proceeded to examine "
whether the ban imposed by the Ke"" =E'i
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:3:. la Education authorities against silence i
ii "" when the National Anrhem is sung, on
l

pain of expulsion from School was con-
sis[en[ with Article 25 i.e. whether it

I was required in the interest of public
! order, moraliry, health or the other

provisions of Part III. This is the uuly
i secular State interest tesr. This is how

i he formulared the rest:
 'V

' j.' n "We see that the right to freedom ofl conscience and freely to profess, prac-
!

AY .m." V \mm rise and propagate religion guaranteedi L ®'g >6, n  by Article 25 is subject to (1) public
t

g" "¶L AW order, moraliry and health; (2) otherl

 Fr, 4Ib Ar m provisions of Parr III of rhe Constiru-
Uon; (3) any law regulating or restrict-

ing any economic, financial, political
or orher secular activity which may be

' " ^ associared with religious practice; or
'Tj"" jj (4) providing for social welfare and re-

form or the throwing open of Hindu
 religious insUrurions of a public char-

acter to all classes and sections of Hin-
dus. Thus while on the one hand, Arti-

 cle 25 (1) itself expressly subjects the '

.:' J right guaranteed by i[ to public order,
" L_ _ · morality and health and to the cnher

 provisions of Part Ill, on the other
;

l

ii Right to Freedom of Religion

i Under Fundamental Rights Chapter of Constitution
:
i
: Article 25. (1) Subject to public order, morality and health and to the other provisions of this Part, all persons are

K equally erititled to freedom of conscience and the right Neely to profess, practice and propagate religion.
, -^T (2) Nothing in this article shall affect the operation of any existing law or prevent the State &om making any law-

(a) regulating or restricting any economic, financial, political or other secular activity which may be associated with

l religious practice;
:

! (b) providing for social welfare and reform or the throwing open of Hindu religious institutions of a public character to
all classes and sections of Hindus.

Explanation I.- The wearing and carrying of kirpans shall be deemed to be included in the profession of the Sikh

, religion.l

' Explanation II.- In sub clause (b) of clause (2), [he reference to Hindus shall be construed as iricluding a reference to
b

persons professing the Sikh, Jaina or Buddhist religion, and the reference to Hindu religious institutions shall be

i construed accordingly.
Article 26. Subject to public order, morality and health, every religious denomination 2r any section thereof shall have

f the right-
! (a) to establish and maintain institutions for religious and .charitable purposes;

! (b) to manage its own affairs in matters of religion;

(C) to own and acquire movable and immovable property; and

(d) to administer such property in accordance with law.

: Article 27. No person shall be compelled to pay any taxes, the proceeds of which are specifically appropriated in
payment of expenses for the promotion or maintenance of any particular religion or religious denomination. '

J'L

' ;1 ;""'
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hand, the State is also given the liberty
to make a law to regulate or restrict any
economic, financial, political or other
secular activity which may be associ-
ated with religious practice and to pro-
vide for social welfare and reform,
even if such regulation, restriction or
provision affects the right guaranteed
by Article 25(1). Therefore, whenever
the Fundamental Right to freedom of
conscience and to profess, practice .and
propagate religion is invoked, the act
complained of as offending the Fun-
damental Right must be examined to
discover whether such act is to protect
public order, morality and health,
whether it is to give effect to the other
provisions of Part III of the Constitu-
tion or whether it is authorised by a
law made to regulate or restrict any
economic, financial, political or secular
activiry which may be associared with
religious practice or to provide for so-
cial welfare and reform. It is the duty
and function of the Court so io do."

Having so formulated the test, Uie
Court held that the expulsion of the
children from the school because they
conscienUously adhered to their reli-
gious faith and did not join the singing
of the national anthem is a violation of
their fundamental right to freedom of
conscience and the right to freely pro-
fess, practice and propagate religion.
This was because the ban was not in-
tended to protect public order, moral-
ity and health or to give effecr to Part
III or made to regulate or restrict eco-
nomic, Mancial or secular activity
associated with religious practice or a
measure of social reform.

Personal Laws Unconstitutional

So-called personal laws, which dis-
criminare against women in a hundred
different ways, are all liable to be de-
clared unconstitutional if they violate
the right to equality guaranteed by
Article 14 or if they discriminate
against women on grounds of religion
or sex. They will not be protected by
Article 25 if it's true limits are under-
stood. Similarly a law abolishing an
abhorrent religious practice, or a law
intended to further the right to equal-
ity or the right not to be discriminated
against on the basis of religion or sex,
cannot be held unconstitutional as in-
terfering with the "core concept" of re-
ligion.

Plight of Tribal Women -b
Suppose for example a law
is enacted abolishing
polygamy, or unilateral
talaq among Muslims, or
conferring equal rights of
inheritance for men and
women, and it is found that
these practices form part of
the essential core of religion,
can it be argued that a law
abolishing them is
unconstitutional and
zholative of Article 25? What
then is to be made of the
right to equality for women?
Article 14 & 15 would haDe
to be reumitten to mean that
subject to the heedom to
Practice religion, women
shall haDe the right to
equality and the right not to
be discriminated against.

The non-in[ervenuonis[ attitude to
family law on die ground that it is "pri-

vate" law and not "public" has also
lead to indifference towards the plight
of tribal women. Such tribal women
are presumably governed by custom.
In most cases, they end up being gov-
erned by unreformed Hindu law.
There is a general presumption that
anybody who is not a Christian or
Muslim is a Hindu. Thanks to the ex-
clusion of tribals from the Hindu Suc-
cession Act, 1955 and the Hindu Mar-
riages Act which specifically exclude :
Scheduled Tribes horn their applica- i
tion, tribal women are governed by :"
custom in matters relating ro divorce, I
maintenance, and inheritance. This
has inevitably meinr Hindu customs as
most courts tend to Uiink that all trib-
als are Hindu and follow Hihdu cus- i
toms unless there is specific evidence '
of conversion. Thus the institution of .
polygamy continues to exist and tribal i
women do not inherit property which i
passes exclusively through the male I
line. The reasons 'for this non-
interventionist attitude are nor clear.
While in the pre-inaependence days

i
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this would be part of general British
policy not to interfere with the religion
and custom of the community in mat-
ters considered "personal", in the post
consUrution Reriod it was supposedly
pan of the policy of preserving the
identity of tribal communities and en-
suring that rheir culture is not des-
troyed by non-tribal invasions of their
land. But where restrictions on aliena-
tion of tribal land to non-uibals can be
understood, the application of unre-
formed Hindu Law patently discrimin-
ates against uibal women and serves no
purpose.

" ,._>,, Common Element in All
""ZZ; Religions

In all religions, the father is the
naturd guardian of the child to the ex-
clusion of the mother. Hindu law still
gives to sons a birthright in ancesrral
property, to the exclusion of daugh-
ters. Muslim men may marry four
wives, but their women may not marry
more than one husband, whereas mar-
riages of Hindus and Christians are ex-
pected to be monogamous. A Muslim
woman cannot unilaterally divorce her
husband whereas she can be so di-

The true test in judging
whether a Particular State
law z)iolates Article 25 of the
Constitution would be to
pose the question--is there a
compelling State interest in
making the law? This would
mean that the courts should
focus attention on the law,
its Purpose and e/)bct. This
test is explicit in,Article 25,
which in unambiguous terms
Permits the State to make
laws for social reform,
Public order etc. Such a test
would Promote certainty of
results and would be easy to
apply, since compelling
State interests hame been
defined in the Directive
Principles of State Policy.

;A"

k

:1!:;'

vorced by her husband. All divorced
women are entitled to maintenance af-
ter divorce from their former husbands
under SecUan 125 of the Criminal Pro-
cedure Code, but Muslim Women,
thanks to the infamous Muslim
Womens' Protection of Rights on Di-
vorce Act, 1986 are not. The right to
get a divorce for Christian women, as
compared to men is so severely res-
tricted that they virtually have to live
in bondage.

The judgement of the Bombay High
Court in Narasinh Aappa's case that
personal law is not "law" within the
meaning of Article 13 is clearly wrong.
As A. M. Bhattacharjee points out in
Muslim law and the Constitution
(1985) P. 13-14:

"When the various statutory enact-
ments commonly referred to as the
Civil Court Acts and then rhe Muslim
Personal Law (Shariat) Application
Act, 1937 have commanded rhe ap-
plication of the Muslim Personal Law
and these statutory enacunents are in-
disputably the laws of India and the
laws of the land, then, it would be dif-
ficult Ito understand how and why the
Muslim Personal Law itself, whose ap-
plication has been enjoined by those
starutes, must still be regUded not to
be among rhe law of the land".

Conclusion

In conclusion, one can state that the
continued existence of anti-women so-
called personal laws, based on religion
yet enforced by the Stare, is patently
unconsUtutional. They nor only discri-
minate against women oh grounds of
religion, they also disr'"'"""-¶"2 against
women on grounds of sex. Enforcing
such laws, in fact amounts to enforcing
religious laws and sanctions and direct-
ly purs the srate and it's judiciary in rhe
position of final arbiter and defender of
religion. For this reason, such enforce-
ment will amount to establishment of
religion and therefore opposed to Arti-
cle 27. The attitudes of.the Indian
Stare to personal laws reflects its in-
abgiry ro separate the religious from
the secuilar, thus making religion a
convenient tool for the oppression of

women.
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Bill No. 133-C of 1987

THE COMMISSION OF SATI (PREVENTION) BILL, 1987

V
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A BILL to pruoidefor the more e/j'ectioe preumtion of the commission ofsati and its glorircalion andfor matters connected thereuhth or
incidental thereto.

WHEREAS sati or the burning or burying alive of widows or women is revolting to the feelings of human nature and is nowhete
enjoined by any of the' religions of India as an imperative duty;

AND WHEREAS it is necessary to take more effective measures to prevent the commission of sari and its glorification;
BE ir enacted by Parliament in the Thirty-eighth Year of the Republic of India as follows:-

PART I

PRELIMINARY

1. Short title, extent and Commencement.
(I) This Act may be called the Commission of Sati (Prevention) Act, 1987.
(2) It extends to the whole of India except rhe State of Jammu and Kashmir.

. (3) It shall come into force in a State on such dare as the Centrdi Government may, by notificarion in the Official Gazette, appoint and differen[

cjates may be appointed for different"States.
2. Definitions.
(1) In this Act, unless the context oUierwise requires,—
(a) "Code" means the Code of Criminal Procedure, 1973;
(b) "Glorification", in relation to sati, whether such sui was committed before or after the commencement of rhis Act, includes, among other
things,""
(i) rhe observance of any ceremony or the taking out of a procession in connection with the commission of saU; or
(ii) the supporting, justifjhng or propagating the practice of sati in any manner; or
(iii) the arranging of any function to eulogise the person who has,commiued sati, or
(iv) the creation of a trust, or the collection of funds, or the construction of a temple or other struCture or the carrying on of any form of worship or
the performance of any ceremony thereat, with a view to perperuate the honour of, or to preserve rhe memory of a person who has committed sati;
(c) "sati" means the act of burning or burying dive of--
(i) any widow along with the body of her deceased husband or any other relative or with any article, objecl or thing associated with the husband or

such relative; or
(ii) any woman along with the body of any of her relatives, irrespective of whether such burning or burying is claimed to be vohintary on the part of

the widow or the woman or otherwise;
(d) "Special Court" means a Special Court consrituted under section 9;
(e) "temple" includes any building or other structure, whether roofui or not, constructed or made to preserve .the memory of a person in respect of
whom sati has been committed, or used or intended to be used for the carrying on of any form of worship or for the observance of any ceremony in

connecrion with such commission.
(2) Words and expressions used butnot defined in this Act and defined in the Indian Penal Code or in the Code shall have the same meanings as are
respectively assigned to them in the Indian Penal Code or the Code.

·"':b'

PART II

PUNISHMENTS FOR OFFENCES RELATING TO SATI

3. Attempt to commit sati.
Notwithstanding anything contained in the Indian Penal Code, whoever attempts to commit sati and does an'j act towards such commission shall
be punishable with imprisonment for a term which may extend to six months or with fine or with both:

Provided that the Special Court trying an offence under this secrion shall, before convicting any person, take into consideration the circumst-
ances leading to rhe commission of the offence, the act committed, the stare of mind of the person charged of the offence at the time of rhe
commission of the act and all other relevant factors.
4. Abeunent of sati.
(I) Notwithstanding anything contained 1il the Indian Penal Code, if any person commits sari, whoever abets the commission of such sari, either
directly or indirectly, shall be p'""'crchi(· with death or imprisonment for life and shall also be liable to fine.
(2) If any person attempts to commit sati, whoever abets such auempt, either directly or indirectly, shdl be punishable wirh impriSonment for life
and shall also be liable to fine.
Explanation. - For the purposes of this section, any of'the following acts or the like shall also be deemed to be an abeunent, namely:-
(a) any inducement to a widow or woman to get her burnt or buried alive along with the body ofher deceased husband or with any other relative or
with any article, object or thing associated with the husband or such relative, irrespective of whether she is in a fit stare of mind or is labouring
under a state of intoxication or stupefaction or other cause impeding the exercise of her free will;
(b) making a widow or woman believe that .the commission of sati would result in some spiritual benefit to her or her deceased husband or relative
or the general well being of the family.
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· ~ (c) encouraging a widow or woman to remain fixed in-her resolve to commit sati .and thus instigating her to commit sati;
"¢,'- " (d) panicipating in any procession in connection with the commission of sati or aiding the widow or woman in her decision to commit sati by taking

"" her along with the body of her deceased husband or relative to the cremation or burial ground;
(e) being present at the place where sati is committed as an active participant to such commission or to any ceremony connected wirh it;

. (f) preventing or obstructing the widow or woman from saving herself from being burnt or buried alive; ': (g) obstructing, or interfering with, the police in the discharge of its duties of uiking any steps to prevent the commission of sari.
5. Punishment for glorification of sati.
Whoever does any act for the glorification of sui shall be punishable with imprisonment for a term which shall not be less than one year but which
may exrend to seven years and with fine which shall not be less than five thousand rupees but which may extend to [hir!Z thousand rupees.

9

PART III

POWER OF COLLECTOR OR DISTRICT

6. Power to prohibit certain acts.
, .r

(I) Where the CoLlector or the District Magisuate is of the opinion that sati or any abetment thereof is being, or is about to be committed, he may,

! by order, prohibit the doing of any act towards the commission of sari by any person in any area or areas specified in the order. "
i

" ' (2) .The Collector or the District Magistrate may ajso, by order, prohibit the glorification in any manner of sari by any person in any area or areas

R -~. specified in the order.
~Ft (3) Whoever contravenes any order made under sub-section (I) or sub-section (2) shall, if such contravention is nor. punishable under any other
"'g ' . provision of this'Act, be punishable with imprisonment for a term which shall not be less than one year but which may exrend to seven years and .

with fine which shall nor be less than five thousand rupees but which may extend to thirty thousand rupees.
%7. Power to remove certain temples or other structures.

(I) The State Government may, ifit is satisfied thar in any temple or other structure which has been in existence for nor less than twenty years, any

' form of worship or the performance of any ceremony is carried on with a view to perpetuate the honour of or to preserve the memory of any person
in respect of whom sari has been committed, by order, direct the removal of such temple or other structure.
(2) The Collector or the District Magistrate may, if he is satisfied that iii any remple or other structure, other than that referred to in sub-section (I)
any form of worship or the performance of any ceremony is carried on with a view [o perpetuate the honour of or to preserve the memory of any

= person in respect of whom sati has been committed, by order, direct the removal of such [eInple or other structure.(3) Where any order under sub-section (I) or sub-section (2) is not complied with, the State Government or the Collector or the structure to be
removed through a police ofhcer not below the rank of a Sub-Inspector at the cosi of rhe defaulter.
8. Power to seize certain properties.
(I) Where the Collector or the District Magistrate has reason to belieVe that any funds or property have been collected or acquired for the purpose
of glorification of the commission of any sati or which may be found under circumstances which create suspicion of the commission of any offence
under this Act, he may seize such funds .or property.
(2) Every Collector or Disrricr Magistrate acting under sub-section (I) shall report the seizure to the Special Court, if any, constituted to try any
offence in relation to which such funds or property were collected or acquired and shall awair the orders of such Special Court as to the disposal of

the same.

PART IV

SPECIAL COURTS

, 9. Trial of offences under this Act.Jt-" (I) Notwithstanding anything contained in the Code, all oAences under this Acr shall be triable only by a Special Court constituted under this

: "L' " section.(2) The State Government shall by notification in the omaai Gazette, constirute one or more Special Courts for the trial of offences under this Act
and every Special Coun shall exercise jurisdiction in respect of the whole or such parr of the State as may be specified in the norificaUon.

I (3) A Special Court shall be presided over by a Judge to be appointed by the State Government with the concurrence of the Chief Justice of the /'

High Court.
(4) A person shall not be qualified for appoinunent as a Judge of a Special Court unless he is immediately before such appoinunent, a Sessions

Judge or an Additional Sessions Judge in any State.
.10. Special Public Prosecutors.

'" (1) For every Special Court, the'State Government shall appoint a person to be.a Special Public Prosecutor.

' -. (2) A person shall be eligible ro be appointed as a Special Public Prosecutor under this section only ifhe had been in pracrice as an advocate for nOt
less than seven years or has held any post for a period of not less than seven years under the State requiring special knowledge of law.
(3) Every person appointed as a Special Public Prosecutor under this section shall be deemeQ to be a Public Prosecutor within the meaning of clduse

(u) of section 2 of the Code and the provisions of the Code shall have effect accordingly.

I II. Procedure and powers of Special Courts. B
..

, (1) A Special Court may take cognizance of any Offence, without the accused being committed to it for trial, upon receiving a complaint of facts

which constitute such offence, or upon a police report of such facts.
(2) Subject 10 rhe other provisions of this Act, a Special Court shall, for the purpose of the trial of any offence, have all the powers of a Court of"
Session and shall try such offence as ifit it were a Court of session, so far as may be, in accordance with the procedure prescribed in the Code for

trial before a Court of Session."
12. Power of Special Court with respect' to other offences.
(I) When trying any offence under this Act, a Special Court mQy also try any other offence with which the accused may, under the Code, be
charged at the same trial if the offence is connecttd with such other offence.
(2) If, in the course of any trial of any offence under this ACt it is tounci that the accused person has committed any. other offence under this Act or "

" t
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under any other law, a Special Court may convict such person also of such other offence and.pass any sentence authorised by this Act or such other ,k

law for the punishment thereof. " E>""

(3) In every inquiry ourial, the proceedings shall be held as expeditiously as possible and, in particular, where the examination of witnesses has

begun, the same shall be continued Hom day to day until all the witnesses in attendance have been emmined, and if any Special Court finds the
adjournment of the same beyond the following date to be necessary, it shall record its reasons for doing so.

13. Forfeiture of fluids or property.

Where a person has been convicted of an offence under this Act, the Special Court trying such offence may, if it is considered necessary so to do,

Jdeclare that any funds or property seized under Section 8 shall stand forfeited to the State.

)

I
i

PART V

' MISCFT T ANEOUS I

14. Appeal.
I

(I) Notwithstanding anything contained in the Code, an appeal shall lie as a matter of right from any judgement, sentence or order, not being !'
an interlocurory order, of a Special Court to the High cotih both OIl facts and on law.

(2) Every appeal under this section shall be preferred within a period of thirry days from the date of the judgement, sentence or order
appealed from:

Provided that the High Court may entertain an appeal after the expiry of the said period of thirky days if it is satisfied that the appelilanr
had sufficient cause for not preferring the appeal within the period of thirty days. =1

.15. Protection of action taken under this Act. y"£¥
No suit, prosecution or other legal proceeding shall lie against the State Government or any ofhcer or authority of the State GQvernment for
anything which is in good faith done or intended to be done in pursuance of this Act or any rules or orders made under this Act.
16. Burden of Proof.
Where any person is prosecuted of an offence under Section 4, the burden of proving that he had nor committed the offence under the said s¢ction
sh"ill be on him.

17. Obligation of certain persons to report about the commission of offence under this Act.
(I) All o«cers of Government are hereby required and empowered to asSist the police in the execution of the provisions of this Act or any '

rule or order thereunder.
(2) All village ofhcers and such other omcers as may be specified by the Collector or the District Magistrate in relation to any area and the

inhabitants of such area shall, if they have reason to believe or have the knowledge that sati is about to be, or has been, commirted in the area
shall forthwith report such' fact to the nearest bolice station.

· (3) Whoever contravenes the provisions of sub-section (I) or sub section (2) shall be punishable with imprisonment of either description for a 0

term which may extend to two years and shall also be liable to fine.

i 18. Person convicted of an offence under section 4 to be disqualified hom inheriting certain properties.
A person convicted of an offence under sub-section ("1) of sectioh 4 in relation to the commission of sati shall be disqualified from inheriting the -
property of the person in respect of whom such sati has been coLlniued or the properry of any other person which he would have been entitled to
inherit on the death of the person in respect of whom such sati has been commiued.
19. Amendment of Act 43 of 1951.
In the Representation of the People Act, 1951,-

(a) in section 8, in sub-section (2), after the proviso, the following proviso shall be inserted, namely :-
"Provided fiirther that a person convicted by a Special Court for the contravention of any of the provisions of the Commission of Sati

CPrevention) Act, 1987 shall be disqualified from the date of such conviction and shall continue to be disqualified for a fiirther period of five years
since his release"; A! ;

(h) in section 123, after clause (3A), the following clause shall be inserted, namely:- -+dI
(3B) The propagation of the practice or the commission of sati or its glorification by a candidate.or his agent or any other person with the consent i :

of the candidate or his election agent for the fiirtherance of the prospects of dhe election of that candidate or for prejudicially affecting the election ' ,
7
,

of any candidate. " "
Explanation - For the purpose of this claUse, "sati" and "glorification" in.relation to sati shall have the meanings respectively rsi,qned to them in '

the Commission of Sati (Prevention )"Act, 1987.'

20. Act to have overriding effect
The provisions of this Act or any rule or order made thereunder shall have effect notwithstanding anything inconsistent therewith contained in any ;d
enacment other than this Act or in any instrument having effect by virtue of any enacment other than this Act. j .

21. Power to make rules.
,(I) The Cenrral Government may, by notification in the Omcial Gazette, make rules for carrying out the provisions of this Act.

. (2) Every rule made under this section shall be laid, as soon as may be after it is made, before each House of Parliament, while it is in session, for a
total period of thirEy days which may be comprised in one session or in two or more successive sessiohs, and if, before the expiry of the session
immediately following the session or the successive sessions aforesaid, both Houses agree in making any modification in the rule or both Houses
agree that the rule should not be made, the rule shall thereaher have effect only in such modifjedform or be of no effect, as the case may be; so,
however, that any such modification or annulment shall be"without prejudice to the validly of anything previously done under that rule.
22. Repeal of existing Laws.
'(I) All laws in force in any Stare immediately before the commencement of this Act in that State which provide for the prevention or the
glorification of sati, shall on such commencement, stand repealed.
(2) Notwiths'm"('l"",e such repeal, anything done or any action taken under any law repealed under sub-section (I) shall be deemed to have been
done or taken under the corresponding provisions of this Act, and in particular, any case taken cognizance of by a Special Court under the l ,
provisions of any laW so repealed and pe··A"AL' before it immediately before the commencement of this Act in that State shall continue to be dealt
with by thdt· Special Court after such commencement as if such Special Court had been constituted under section 9 of this Act. " TF .

0
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" Reservations in Maharashtra
M, B. Mehere discusses the lazo pertaining to the highly Dolatile issue of resewations.
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Reservation in services and educational institutions is pro-
vided for under Articles 340 and 341 of the Constitution of

India. Article 46 also provides certain guarantees to the weaker
sections of society, especially the Scheduled Castes and Sche-
duled Tribes. These three Articles of the Consthution protect
the rights of these communities which have been deprived
opportunities in educational institutions and in the services of
the State and Central Government for years.

Reservations Under Constitution

Dr. Babasaheb Ambedkar was the Chairman of [he Drafting
Committee of the Constitution of India. He was the champion
of the revolution started for the Scheduled Castes and Sche-
duled Tribes during the British period. He has, therefore,
given protection to the Scheduled Castes and Scheduled Tribes
under the Constitution of India. However, certain limitations
were put up under Article 335 of the Constitution of India
which will not affect the ehiciency of educationdl instirutions or
State services. Article 341 provides protection to the Scheduled
Castes and Arrick 342 provides protection io the Scheduled
Tribes in educational institutions and State services. Articles
14, 15 and 16 are the crucial articles which prohibit discrimina-
tion on rhe basis of race, religion and caste. However, Articles
15(4) and 16(4) give the protection that reservations made in
educational institutions and State services wiH not affect the
fundamental rights of citizens and cannot be challenged in a
court of law on the ground that the reservations violated the
hindamental rights guaranteed under the Constitution. Howev-
er, Article 16 contemplates also the restrictions and four impor-
tant factors have to be considered while making reservations in
State services or educational institutions:

.(a) Social backwardness of the caste or tribe.
(b) Educarional backwardness of the caste or tribe.
(C) Whether inadequately represented in services under the
State.
(d) Whether weaker section both under the castes and tribes.

Reservations in Maharashtra

The President of India promulgated the Presidential order
1950, fOr various States, providing reservation to the Scheduled
Castes and Scheduled Tribes on the basis of the population of
each State. The said presidential order was subsequently
amended and Parliament has passed the Act giving protection
to the Scheduled Castes and Scheduled Tribes in 1976. As far as
Maharashrra is concerned, the following is the percentage of
reservations prescribed in both educational institutions and
State services on the basis of the population of the Scheduled
Castes and Scheduled Tribes in Maharashtra.

Deshmukh Committee
The Government of Maharashtra appointed a Commiuee to

report and make recommendations for reservation's in the State
educational instirutions and services on [he ground of reserva-
tion for other backward classes as contemplated under Article
340 of the Constitution of India. The Committee submitted 11s
report in 1964 to the Government and on the basis of the said
recommendations, the Government of Maharashrra accepted
the report and reserved certain percenrages in educational in-
sUruUons and in the State services as follows:-

Category

(a) Nomadic Tribes, Denotified Tribes
(b) Other Backward Classes

Total

Percentage

4
10

. 14

Reservation for Economically Weaker Sections
Maharashtra is the iiiosi advanced state in India, socially,

economically and politically. The Government, therefore, took
the revolutionary decision to give protection to rhe economical-
ly weaker sections without discrimination on the basis of reli-
gion, caste or tribe which is the spirit of Articles 15(1) and 16(1)
of the Constitution of India and Article 46 of the Directive
Principles of Stare Policy. In 1972, the Government, therefore,
reserved 46% seats in the services only for economically weaker
sections irrespective of whether the student or the candidate
belongs to any religion, caste, tribe or communiry. This re-
servation was in addition to the existing reservations in the
services of Maharashtra State already stated herein above. The
reservation table for recruitment in services was then as fol-
lows:-

Categoiy

(I) Scheduled Castes
(2) Scheduled Tribes
(3) N.T., D. T.
(4) O.B.C.
(5) Economically Weaker Sections
Total

Percentage

13
7
4

10
46
80

-µ1

)
l
l

Categoiy

(a) Scheduled Castes
(b) Scheduled Tribes

Total

Percentage

13
7

20

'3-
The Lawyers

Excessive Reservations

The above table shows that the total reservation in Maharash-
tra ariiounted to 80%. The Supreme Coiirt laid down the law in
a classic judgement written by Chief Justice Gajendragadkar, in
his judginent in the case known as Balaji u/s. The State of
Mysore [AIR 1963 SC 649]. In the said judgment, reservation to
the extent of 68% in the educational institutions was srruck
down by the Supreme Court as it exceeded 50%, which 'was
held [o be the maximum reasonable percentage. Further, the

. Supreme Court injankiprasad O/S. State ofjammu and Kashmir
[AIR 1973 SC 930] and in State of U.P. D/S. Pradip Tandon
[AIR 1975 SC 563] laid down the law that reasonable reserva-
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tion in State services or in educational institutions should nor
exceed 50%. Ii is unfortunate that all the State Governments
have appoinred differem State Commissions and added Stare
reservaUons in addition io the reservation made by the Act of
Parliamenr. Various State Governments have made reservations
ranging from 34% to 80% according to S[a[e conditions. These
reservations have been challenged in various High Courts and
rhe Supreme Court which have laid down the law that the
maximum reasonable percentage of reservations in State educa-
tional institutions and State services should be on the basis of
the above four crireria and should not be unreQsoriable or exces-
sive. Reservation on the basis of one crirerion alone is not per-
missible.Inspite of this, various State Governments have
violated rhe principles laid down by the Supreme Court which
has resulted in a large number of writ petitions in. the High
Courts as well as the Supreme Court. The theory of checks and
balances under constiruUonal law has to be applied here and
executive Government has to be controlled by the judiciary
within the framework of the Constirution.

Reservations Struck Down

We have seen that Article 46 of the Constitution of India
which is in the Directive Principles gives guidelines to the Srate
to make reservations for the economically weaker secrions. The
Supreme Court has observed in a number of judgemenrs that
the Scheduled Castes and Scheduled Tribes themselves form a
part of the weaker se_ctions of society. Further, on the basis of
the annual income surveyed by the Government of India, rhe
whole country could be classified as being economically weak-
er. Therefore, economic backwardness cannot be the sole crite-
rion for reservation. Hence the constitutional validity of 46%
reservations for economically weaker sections in Maharashtra
was challenged in writ perition No. 2180 of 1983 in the case of
Shbaji GaQe u/s. The Maharashtra Public Semice Commission
[AIR 1984 Bom. 434]. The above writ petition was heard by the
Constitutional Division Bench of the Bombay High Court and
by its judgemenr and order dared 3.4.1984 the High Court
struck down rhe above reservation as being excessive and viola-
tive of the principles laid down by the Supreme Court in the
above judgment. The High Court however, retained the re-
servation up to 34% for the Scheduled Castes, Scheduled
Tribes and other classes for which the reservation is made by
the Maharashtra Government as stared herein above and only
the 46% was struck down as exceeding the maximum permissi-
ble reservation of 50% as per the law laid down by the Supreme
Court.

The State of Maharashtra filed a Civil Appeal in the Supreme
Court and by its Judgmenr and order dated 19.10.1984 the
Supreme Court modified the above order of rhe High Court and

" allowed the Maharashtra Government to reserve 21% posts in
the State services in view of rhe 4 princiRles laid down. The
Supreme Court held yet again that economic backwardness is
only one test to determine social and educational backwardness,
but while making the reservations the 4 principles stated earlier
will have to be complied with by the State for securing proten
tion under Article l6(iv) of the Constirution of India. Reserva-
tions made on basis of only one principle may nor secure the
protection of Article 16(iv) of the Constitution of India. There-
fore, the original reservation of 34% has been protected by both
the High Courts and also the Supreme Court.

Conversions And Reservation
In 1956 Dr. Ambedkar gave a call to- all his fellowmen to

convert to Buddhism which does not preach the caste sysrem.
He said that the casre system is a black spot on Indian life and a

shame to humanhy. Therefore, rhere was a mass conversion,

especially in Maharashtra from Hinduism ro Buddhism. The
estimated Census figure shows that about 6°/0 lO 7°/0 people have
converted themselves to Buddhism. A new prcDlem arose be-
cause of this conversion as the Scheduled Castes lost the protec-
tion of reservation in the srate educational institutions and ser-

.vices.

There has been conversion from Hihduisrn to Sikhism,
Buddhism and Jainism. However, in the case of Sikhism and
Buddhism, the mass conversion is from Scheduled Castes and
therefore, the problem of giving protection to this class for the

purpose of reservation in educational institutions and State ser-
vices arose. The conversion from Hinduism to Sikhism was

protected by the PresidenUal order and this dispute has been
decided by the Supreme Court in Wrir Petition (original side)

No. 9596/83 on 30 September 1984, in Soosai U/S. Union of

India. The Government of Mdharashtra also thought it fit to

give protection in educational institutions and in the State ser-
vices to persons who have converted from Hinduism to Buddh-
ism because of the call given by Dr. Babasaheb Ambedkar in

1956. The Government of Maharashtra therefore, amended the

Government Resolution by including Neo-Buddhists among
the Scheduled Castes for the purpose of reservation in educa-
tional institutions and in State Services including the principles
of roster for reservation adopted by the Government of Mahar-
ashtra in 1974 in [he Stare services. This policy of the Govern-
ment was challenged in the Bombay High Court from time to

time and different Division Benches of the High Court at Bom-
bay and Nagpur have taken different views but have all, given

protection to the Neo Buddhist. The dispute being of prime
importance the Hon'ble Chief Justice referred the marter to the
Full Bench consisting of Mr. Justice Lentin, Mr. Justice Kur-
dukar and Mr. Justice Jamdar. The Writ Petition No. 2133 of
1984 and others in the case of G. R. Chauan U/S The State of

Maharashtra [AIR 1987 Bom. 123] were referred to the Full

Bench for laying down the law pertaining to conversion and
reservation. The Euii Bench by it's Judgment and Order dated

14.1.1986 ,upheld the principles that converts to Buddhism
from the Scheduled Castes ciin be given protection for reserva-
tion in educational institutions and State services. The High
Court laid down rhe law that the Buddhist converts from Sche-

duled Castes must continue to be treated as members of the
Scheduled Castes or citizens within Article l6(iv) of the Con-

stitution of India and will have protection under Article 341,

342, 386(24-) and (25) of the Constitution of India. The abcwe
judgment of the Full Bench of die Bombay High Court is under
appeal io the Supreme Court and'millions in Maharashtra will
keenly follow the case as it will govern the fate of about 15°4 of

the tolal population of the State.

Conclusions

It may be pertinent to note here that Chapter XVI provides
special provisions relating to certain classes. This includes re-
servations for Scheduled Castes and Scheduled Tribes in the
House of People and in the Legislative Assembly of the State,
the representation for the Anglo-Indian community in .the
House of People and in the Legislative Assembly of the State.
By Article 334 these special provisions will continue to apply up
to 40 years from the adoption of the Cmsritution of India. It is
now pronounced that this protection should continue up to
2000 A.D., only so thar within half a century the Scheduled
Castes and the Scheduled Tribes would have been given suffi-
cient opportunity to come up in society as a whole.

In conclusion I may srate here that the problem requires a
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^, debate in the country and there were a lot of agitations in country, both for educational instiruUons and in the State and
4 " various States in the country on this point because the various the Central Services.

State Governmenrs also made certain reservations in their own
P -

State whichihas added to the gravity of thc problem of reserva-
tion. It is thorefore, for the Government of India and Parlia- M. B. Mehere is Additional Gwemment Pleader for the Goumnment of
m&it to lay do,wn a uniform law for resewations in the whole Maharashtra. He is also a practising advocaie in the Bobbay High Court.

N

¶L
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Desertion by Wife
Since matrimonial disputes haz)e their roots in social situations, the deUelopment of this branch of

law is confronted by changing social demands.P. M. Bakshi elaborates on recent deDelopments
in a crucial concept in matrimonial law Uiz. desertion of the husband's home by the wife.

~
' "'S"' Our matrimonial law is gradually being enriched with newer

interpretations of Eertain basic concepts. In [he law of
divorce, the two grounds most frequently invoked are, cruelty
and desertion. Cruelty, as interpreted in recent times, focuses
artention on the effect which certain conduct of a spouse is
likely to have on the other spouse. Desertion emphasises the
intention of the deserting wife to leave the matrimonial home or
in some other manner to reject the matrimonial alliance. Both
the concepts are easy to formulate, but not always so easy ro
.apply concretely. Sometimes, one finds that in administering
these concepts the court has to balance conflicting social desires
and to S~ a new path that will solve, or try to solve, prob-
lems created by social tensions.

Desertion Justified
A discussion of the difficulty of performing this task may

well begin with an illustrative Andhra Pradesh case. [D. Rajes-
ujammma D/s. D. Ramamohan Choudhaiy, judgement dated 21
January, 1987; (1987) 6 Ind. Jud. Reports (A. P.) 166]. In that
case, the wife was placed in a situation which now seems to be
recurrent. She was made to live with her parents-in-law, while
the husband was posted at a differenr place. There was some

A rnisunderstanding berween the wife on the one hand and her
mother-in-law and sisters-in-law on the other hand, in regard to
jewellery. In the circumstances, the wife started living with her
own parents and the husband fled a petition seeking divorce on
the ground of desertion. The wife denied the allegation and
pointed out that there was a just cause for her living separately.
A Division Bench of the High Court (Mrs. Justice Amareshwari
and Mr. Justice Bhaskar Rao) held that the wife was justified in

: living separately in the circumstances. The crucial reasoning, as
r77 given in the judgment, is as under:-

"The husband was admittedly working at Uravakonda.
There were misunderstandings between the mother-in-law and

} sisters-in-law on one hand and his wife. In the circumstances,her demand that he should live separately cannot be said to be
unreasonable. If the husband was living in Anantapur along
with his parentj it would be a different matter. But he was
working at Uravakonda and the wife cannot be expected to live
in a house with the parents-in-law in the absence of the hus-
band. In the circumstances, it cannot be said that the desertion
by the wife is without any reasonable cause."

gv-- Social Situation Crucial
="

The above judgement of the Andhra Pradesh High Court
shows how the real cause of litigation lies in certain social situa-
tions. Sometimes, the courts take account of the reality and go
more by rhe necessities of the case, than by rhe supposed faulty
conduct of either party. In a Punjab case [Nirmal Jeet U/S.
Harbans Singh, (1987) 6 Ind. Jud. Reports (p&Hj 157, judg-
ment dated 27 January, 1987], rhe husband petitioned against
the wife on the ground of desertion. The petition was granted,
because the parries were living apart for more than five years.
The wife made allegations of beating against her husband and
father-in-law, bu[ could roi prove the same and the Court
found them baseless. Within three months after marriage, the
wife had withdrawn from the sociery of her husband and there-
after did not return to her husband. Efforts by the husband io
bring her back, the court felt, would not succeed in the cir-
cumstances. Thus, there was no reasonable cause or excuse for
the wife's withdrawal and the husband was granted divorce.

At times, there is more clear proof of the intention to desert
on the part of a spouse and the justice of the case demands [hat
the marriage should be dissolved. A rather novel situation was
presented in this context in a Delhi case [Ashok Kumar Arora
U/S. Prent Arora, judgment dated 24 September 1986; (1987) 6
Ind. Jud. Reports (Delhi) 170]. The husband suspected that
the wife was leading an immoral life before marriage. The mar-
riage took place in 1970 and in February, 1972, the wife left the
husband, leaving her son also with the husband. In a letter, the
wife herself confessed that before marriage she hdd been operar-
ing as a call girl and felt that ir would not be possible for her to
live with the husband any more. The High Court construed this
letter as evidence of her intention to bring the cohabitation
permanently to an end. Incidentally, the Court pointed out that
"desertion" means the intentional permanent forsaking and
abandonment of one spouse by the other withour rhe consent of
the other spouse and wirhout reasonable cause. [Lachman ds.
Meena, AIR 1984 SC 45]. Some controversy arose in the Delhi
case as to whether the letter or so called deed of divorce was in
fact signed by the wife. The wife made an allegation that the
husband had created false evidence and also that her signatures
had been obtained through coercion. The document was writ-
ten in Hindi as well as in English. An interesting feature of this
case was that a lady handwriting expert was called to prove that
the document was a genuine one. The expert gave her consi-
dered opinion that rhe 'disputed signature and writing were
written by the wife. This opinion was given on the basis of
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comparison with admitted and specimen signatures and writing
of the wife. The wife did not produce any expert evidence in
rebuttal. While in her pleadings she had said that the signatures
were obtained through coercion "at dagger's point", in her
cross-examination in the court she completely denied her signa-
ture. On the basis of the evidence, the court held that the wife
had signed the document in question.

Constructive Desertion
Sometimes one comes across the legal concept of "construc-

tive desertion". In such a situation, the spouse apparently de-
serting has a justification for doing so because of the conduct of
the other spouse. A Punjab case formulates the concept of con-
structive desertion in these words:-

"Where a spouse is forced by the conduct of the other spouse
to live separately or to stay away, the desertion is not to be
attributed to the spouse who lives away separately or stays away
because the situation of separation has been brought about by
the act of the other spouse, who has misconducted. As a con-
sequence of the misconduct and misbehaviour of one _spouse
when the other spouse is forced to stay away, the ofYnding
spouse is presumed to have imended that such an ev¢ituality
will take place. Where parting of the spouses has arisd in such
circumstances, it is called constructive desertion and the spouse
responsible for creating the situation in which the other spouse
is forced to stay away is guilty of constructive desertion."

In the above Punjab case [Prempati d/s. Ranbir Singh, judg-
ment dated 15 January, 1987; (1987) 6 hid. Jud. Reports
(P&H) 117], the wife's allegation, that she had been given a
beating by the husband and turned out of the house was cor-
roborated by the evidence. She went to her parents' house and
stayed there for more than two years preceding the date of
presentation of the matrimonial petition. It appears that the
wife was a teenaged girl of 15 years at the time of marriage and
was married to a widower who was 56 years of age. Her petition
W&s based on the ground of cruelty as well as desertion by the
husband. Some efforts at reconciliation had failed and in the
circumstanceS, the court held that the wife's staying apart was
justified and that it wits the husband who had winfillly neg-
lected his wife in terms of section 13(1), second explanation in
the Hindu Marriage Act. The Court described the situation as
an instance of "incongruous matrimonial alliance."

Second Marriage
During the last few years, one also comes across cases involv-

ing a second marriage by "he husband and its legal impact on
the wife's right to maintenance. As regards Hindus, Section
18(2) of the Hindu Adoptions and Maintenance Act, 1956 pro-

v

vides that a Hindu wife shall be entitled to live separately from ^4
her husband whhout forfeiting her claim to maintenance in :>
certain enumerated situations, including·the following:-
"(e) If he keeps a concubine in the same house in which his wife !
is living or habitually resides with a concubine elsewhere. !.
(g) If there is any other case justifying·her living separately." Ii

I
Where the husband marries again, the situation is covered by

clause (g) quoted above and the wife is justified in living separ-
ately, even though the woman is not a "concubine". It has been
so held by the High Court of Karnataka. Ip. Bhadra Reddy D/S.
A. M. Shanthamma, judgment dated 25 November, 1986;
(1987) 6 Ind. Jud. Reports (Karnataka) 121]. Tk Karnataka
High Court described clause (g) as a general provision which ii
includes, within its ambit, situations which may have been
excluded in other specific clauses but which would justifjr the
wife's right to live separately and claim maintenance. It should
be mentioned that failure to give separate maintenance, in cir-
cumstances where an obligation to maintain arises in law,
would be a ground for divorce. Lj

«'Conflicting Evidence
Occasionally, courts are faced with conflicting evidence and

it is Rcult to decide which of the conflicting factual versions
given by the two spouses is correct. Decision in such cases often
depends on the inferences about mental intent, to be drawn
from facts showing conduct. Thus, in a Delhi case [Hem Chan-
dra Misra u/S. Saeya Misra, judgment dated 9 October, 1986;
(1987) 6 Ind. Jud. Reports (Delhi) 120], there was a long stand- '
ing dispute between the spouses and moves for reconciliation
did not succeed. The wife was charged with desertion by the
husband who petitioned for divorce, while the wife made coun-
ter allegations of physical and mental torture. It appears that
the wife had sued for return of her dowry after she left the
husband's house and at a meeting for reconciliation, it was
agreed that she would withdraw the suit for return of dowry
and the husband, in his turn, would withdraw the petition for
judicial separation which he had filed. The husband withdrew
the petition and the wife came back; but she refused to with-
draw the suit on the ground that she was not treated well by her
husband after she re-joined him. She again lefr the home. The
High Court drew the inference that her conduct in pursuing her ,
suit for the return of her dowry signified that she had no inte,n- Li
tion of resuming cohabiraUon with her husband. In the cu- '
cumstances the wife was held guilty of desertion.

P. M. Bakshi is a former member of thi Lauj Commission of India.

The Lauyers welcomes articles, letters and comments.
Readers may correspond with the Editor of The Lauyers at
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LAW AND PRACTICE

A, ADMINISTRATIVE
¢ Sale of Public Property

Haji Hassan, owner of a tea estate, had given it as security for
\ a loan to the Kerala Financial Corporation (KFC). As he could

not repay it hilly, KFC filed a suit and obtained a decree for the
I amount. The KFC itself bought the property in the auction in

execution of the decree as there were no buyers. As the KFC
was only interested in recovering its amount, it invited tenders
for sale through a notification. There was only one tender, from
the daughter of Haji Hassan. However, she could not pay.
Therefore, the KFC again invited renders. There were three
tenders, Haji Hassan's being the highest. But he could also not
pay, though he was given ample opportunity to do so. As the

\ KFC was anxious to recOver its money, it negotiated with the

, next highest bidder in the second tender. It agreed to sell thef

', property at an amount slightly higher than his bid. Haji Hassan
j then filed a petition in the High Court, which was rejected on
' grounds of equity. He then moved the Supreme Court.
'h

m The Supreme Court admitted the petition on the question
"" viz. whether the property should be sold by auction but on ther condition that Haji Hassan would not be entitled to bid. The

! Supreme Court held that public property, as a rule, must be
i sold by auction or by inviting tenders, so as to fetch the best

: price as well as to ensure fair play in State action. This rule
could be departed from only in compelling circumstances.

.i However, in the present case, the Supreme Court held that the
i KFC invited tenders twice, gave Haji Hassan opportunity to
! pay several times and ultimately got a higher price than the

second bidders original bid. It could not be said that the State
acted unfairly. Hence the petition was dismissed.
Haji T. M. Hassan D/S. Kerala Financial Cmpn. [JT 1987 (4)
368]

CRIMINAL
EOdence of Accomplice In ONnce Committed lW
a Child

' Balwant Kaur, a minor was married to Pritam Singh, a police
constable. Their relations were strained, apparently on account
of his addiction to liquor. Nand Singh was another police const-
able at the same police station. His brother Bhaig Singh was a

& neighbour of Pritam Singh. The prosecution alleged that dur-

—· ing his visits to Bhaig Singh, Nand Singh's relations with Bal-
want Kaur became intimate. During these visits he also met
Ram Sarup who became his friend. Occasionally Nand Singh
confided in him about his relationship wirh Balwant Kaur, at
which he, Ram Sarup, also indicated his desire to have relations
with Balwant Kaur. Ultimately, Nand Singh introduced Ram
Sarup to Balwant Kaur. Their relations also became intimate.
Balwant Kaur confided in the two aboin the miserable life she
led with her husband and persuaded them to do away with him,

/ promising to marry Nanci Singh afterwards. They hatched aconspiracy to murder Pritam Singh. Pritarn Singh was per-
" suaded to meet the two men at a bus stand, have liquor and

walk back to the city on 13 November 1973. The two met
Pritam Singh at the bus stand. During the walk, the two got
hold of Pritam Singh near a lonely spot and killed him by
inflicting blows. They concealed the body and clothes in a
nearby bush. Balwant Kaur was a minor at the time. On Pritam
Singh missing, his mother lodged a police complaint against
some others alleging that they had killed him. Nothing hap-
pened for quite some time, until on 3 April 1975, Nand Singh

. was arrested. At his instance, a skull, pieces of bone, shoes etc.tm,,- were recovered. On investigation, Balwant Kaur was also

arrested. Ram Sarup turned approver. On his testimony in the
trial Court, Nand Singh and Balwant Kaur were convicted and

%

imprisoned for life. The High Court dismissed their appeal arid
confirmed their sentences. Balwanr Kaur filed a Special Leave
Petition to the Supreme Court.

The Supreme Court held that all facrs that require to be
sequentially established were not corroborated by independent i
testimony. There was no independent testimony to show that !
(i) the relations between Balwant Kaur and Pritam Singh were i
strained or (ii) Balwant Kaur and Nand Singh were having an )
extra-marital relationship (iii) Balwant Kaur also had an extra- ,'
marital relationship with Ram Sarup or (iv) Balwant Kaur im- i
pkred both Nanci Singh and Ram Sarup to do away with Pri- i
tam Singh, or (v) that she promised to Live with Nand Singh
after Pritam Singh's death or (vi) Balwant Kaur misled Pritam
Singh's mother into making a false complaint. Therefore, the
Supreme Court held that on material particulars there was no
corroboration. Hence the approver's testimony could not be

qaccepted. Balwant Kaur was given the benefit of doubt and I
directed to be set free.
Balu'at Kaut d/S. Union Teniuny, Chandigarh. [JT 1987 (4) SC
239] ',

Assistance of Friend In Detention Proceedings
Johnny D'Couto was detained under the Conservation of

Foreign Exchange and Prevention of Smuggling Activities Act,
1974 (COFEPOSA). At the hearing of his representation,
D'Couto requested the Advisory Board that he be allowed to be
assisted by a 'friend', a retired Assistant Collector of Central
Excise. He argued that some person experienced in customs .
procedure was required to represent him as intricate questions
of fact and law relating to customs were involved. The detain-
ing authority was represented by a retired Deputy Collector and '
Superintendent of Central Excise. The Advisory Board rejected

l

the request of D'Couto.He then filed a Special Leave Petition
in the Supreme Court.

The Supreme Court held, following Nand Lal U/S. State of
Punjab {(1982) 1 SCR 718], and Smt. Kaoita D/S. State of
Maharashtra [(1982) I SCR 138] that as the Detaining Author- :
ity was represented by a person who played the role of legal
advisor, refusing such assistance to D'Couto by the Board was
wrong. It vitiated the detention which was set QSide.
Johney D'Couto Zj/S. State of TamilNadu. [JT (1987) (4) SC 248]

Respondents in Rcwision Petition

The State Government of Karnataka filed a complaint u/s 500
k

IPC against A. K. Subbaiah & Ors. with sanction under Section l
!99(2) CrPC as the Director General of Police (DGP) was also
allegedly defamed by the accused. The trial Court issued pro-
cess against the accused who filed a revision petition u/s 397
CrPC in the High Court. The DGP and the Chief Minister were
made Respondents 2 and 3 respectively. The High Court ex-
amined the complaint papers to check whether an offence was
made out. Prima facie, no offence was made out so the High
Court admitted the petition, issued notice to the State Govern-
ment and deleted names of Respondents 2 and 3 so they were
not necessary parties before the trial court. Subbaiah & Ors.
filed a Special Leave Petition in the Supreme Court against this ,
order.

The latter confirmed the High Court's order clarifying that
its revisiona! jurisdiction allowed to it the legaliry and correc-
tion of the order which was the issue of process from the com-
plaint and accompanying papers.
A. K. Subbaiah & Ors. d/S. State ofKamataka & Ors. [(1987) 4
SCC 557]
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See also Municipal Corpn.of Delhi ds. R. K. Rohtagi [(1983) 1
SCC I: 1983 SCC 115] and
Thakur Ram U/S. State of Bihar. [(1966) 25 CR 740: AIR 1966
SC 911]

FAMILY
Maintenance with Possession Amounts to full
Oumership

Under a family partition, Maharaja Pillai was given certain
properties with the condition that after his death his wife, Lak-
shmi Amal would get maintenance from it. On his death Lak-
shmi Amal was in possession of the property and receiving
maintenance from it. During that period, the Hindu Succession
Act, 1955 came into force. Section 14 of the Act provides that
any property possessed by a female Hindu shall be held by her
as a fiill owner and not a.limited owner. The Explanation to that '
section states that 'property' includes property possessed in lieu
of maintenance. However, one of the sons Maharaja Pillai filed
a suit claiming 1/3 share in the property, contending that Lak-
shmi Pillai had no rights in it. The trial Court held that Lak-
shmi Pillai had an absolute right over the property. The Appel-
late Court differed holding that she only had a restricted right.
The High Court, in second appeal, agreed with the first Appel-
late Court. Lakshmi Amal then approached the Supreme
Court.

The Supreme Court held that the right to maintenance of a
Hindu woman is a personal obligation of the husband. If the
wife is put in exclusive possession of the property With the right
to take income from it, it must be presumed that property is-
given in lieu of maintenance, which is sufficient to enable the
ripening of possession uiider Section 19 of Hindu Succession
Act. The Supreme Court set aside the order of the two appeal
courts and restored the order of trial Court.
Maharaja Lakshmi Amal u/s. Maharaja P. Thillanayakom Pil-

lai.[jT 1987 (4) SC 281]

SERVICE

his finding. The Supreme Court thus upheld the decision of the ,:L,.
"IHigh Court.

Chandrama Taoari u/S. Union o/Tndia. [JT 1987(4) SC 398]

Hearing Essential
O. P. Gupta an employee in the Central Public Works Dept.

(CPWD) was placed under suspensiQn on September 3 1959,
under Central Civil Service Rules, 1957. He was dismissed in
March 1964 but after an appeal his suspension was revoked in '
May 1970. Adverse remarks were made in his 'confidential re- .
port during the suspension. Gupta asked for full back wages :
from 1959 to 1970 under FR 54 (Fundamental Rule) which was
rejected on the ground that a departmental enquiry was still "
pending against him. In October 1972, an order of compulsory ,
retirement under 56(j) was passed against Gupta. He would '
normally have retired in March 1978. He filed a writ petition '
asking for all back wages and quashing of departmental pro- ,'
ceedings against him. The Delhi High COurt Judge quashed the '
order of compulsory retirement, departmental proceedings and i
ordered payment of all back wages. Since the CPWD did not :
comply with the Court order, Gupta initiated contempt pro- Lj
ceedings upon which arrears were paid to him. Subsequently Y
the CPWD stopped the increment which would have allowed

,Gupta to cross the efficiency bar at Rs. 590/- w.e.f. October !
1966. The reasons advanced were that Gupta should have pas- i
sed the Departmental examination, in Accounts and had good i
reports for the past 5 years. Gupta fled a writ before a Division i
Bench regarding denial of increments beyond EB and for in- i
terest on delayed payment of pension. The writ petition was !
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dismissed, so Gupta moved the Supreme Court.
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Principles of Natural Justice in DisciPlinaiy
Proceedings

Chandrama"Tewari a fireman employed in Northern Rail-
way, was alleged to have removed coal which is railway proper-
ty. A preliminary enquiry showed that he was the culprit. A
chargesheet was issued to him. It expressly mentioned that it
proposed to rely upon a document No. 5. In the enquiry con-
ducted into the chargesheet, he demanded inspection of the
original and a copy of the document No. 5 which was refused.
Otherwise he was given full opportunity to defend himself. The
Enquiry Officer held him guilty and the Railways dismissed
him from service. Tewari filed a suit in the District Court
which held that the dismissal was illegal on the ground that
non-prOduction of document No. 5 violated the principles of
natural justice and vitiated the enquiry. The trial court thus
decreed the suit. The first appellate court confirmed it. Howev-
er the High Court, in second appeal, set aside the order of the
lower courts. Tewari then approached the Supreme Court.

The Supreme Court noted that principles of natural justice
required that a copy of the document relied upon should be
given to the employee. Failure to do that would render the
enquiry and consequent punishment illegal. Documents wonld
include statement of witnesses recorded on a prelhninary en-
quiry. However the document must be material to the enquiry
i.e. it should have a bearing on the charge. In the present case
the Enquiry Officer did not rely upon the document No. 5 for

90 The Lauyers

The Supreme Court stated that Gupta should have been
given a hearing before any adverse order was passed against
him, especially if monetary loss occurred. The Government's
actions in keeping Gupta suspended for a long period affecting
his livelihood was arbitrary, unfair, malafide and violative of
the principles of natural justice. In accordance with the Courts
practice, Gupta was awarded 12% interest on all delayed pay-
ments.
O. P. Gupta U/S. Union of India. [(1987) 4 SCC 328]
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Discharge of Confirmed Ojjicer
A. C. Bhargav was appointed to the India Police Service

(IPS) on July 4 1969, posted to Gujarat and discharged by an
order dated 9 April 1974. The impugned order was quashed by
a single judge and also a Division Bench of the High Court. The
State of Gujarat appealed to the Supreme Court.

The Court reiterated that discharge of a probationer for un-
satisfactory work and conQuct would not be stigmatic [Suite of
Orissa vIs. Ram Narayan Das, AIR 1961 SC 177; (1961) 1 SCR
606]. However Bhargav was discharged after 5 years. The IPS
Probation Rules stipulated probation period of two years after
which the Central Government could extend the probation. In
1973 Government had issued instructions that no probationer
should be kept on probation for more than double the normal
period of two years. The Rules had to be read with instructions.
Bhargav who had ccmpleted 5 years was to be treated as a
confirmed ofhcer on the date of discharge. Due process of law
had to be followed in discharging a confirmed employee. The
State's appeal was dismissed.
State of Gujarat d/°s. Akhilesh C. Bhargw & Ors. [(1987) 4 SCC
482]
See also State of Punjab d/s. Dharam Singh. [(1968) 3 SCR 1:
AIR 1968 SC 1210]
Moti Ram Deka D/S. GeneralManag¶, N.E.F. Railways, Mali-

.. gaon, Pandu. [(1964) 5 SCR 683: AIR 1964 SC 600]
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ABORTION
-whether constitutes matrimonial cruelty, 41
-whether unilateral decision of woman is sufficient, 42
Arbitration
-dispute

condition precedent to, 1/, /2
what is, /2, /3

ARREST

-provisions for, 58

BAIL

-provisions regarding, 58

CIVIL PROCEDURE CODE

-Section 80
define, 52,53
case for repeal of, 54

-Section 91
public interest cases brought within jurisdiction of subordinate

judiciaiy; 49

COMPANIES ACT, 1956

-Section 2 (11),(14) Bombay High Court continues to be
District Court, 43
-Sections 124 to 145,

Charge, z)alidity of, 25
jiling and registration of, 26 '

-Sections 397 to 399
What is valid and sujjicient consent for/iling representaUe

Petition 3,4,5
-Section 529A
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of closure of a company, 45,46

COMPENSATION
-for victims of riots and public disorder, 35,36
-for victims of police atrocities, 35
-for victims of state negligence, 33,34
-in the Arwal case, 36
-on violation of Fundamental Rights, 34
-under Workmen's Compensation Act, 1923, 65, 72

CONSENT
-u/s. 399 of Companies Act, 1956 to file representative
petitions against oppression and mismanagement of
companies, 3, 4, 5
-what is, as regards sexual intercourse outside marriage, 5, 6
-under Medical Termination of Pregnancy Act, whether
father's consent necessary when mother decides to abort
child, 41, 42
-of patient, mandatory pre-condition before submitting to
performance of therapeutic biomedical procedure on person,
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COPYRIGHT
-meaning of, 72
-letter in newspapers, 73
-photographs in newspapers, 73
-articles in newspaper, 73

CRIMINAL PROCEDURE CODE

-Section 125,
maintenance under, 6
whether available to unwed motherf'om father of her child, 6

DEFAMATION
-definition, 63
-of a deceased person, 63

-defences in a suit of, 63,64

-exceptions, 64
-protections of parliamentary proceedings, 64

-public interest, in matters of, 65

-newspapers, prorections to, 65

DISCRIMINATION
-in medical college admissions,

whether preference to institutional candidates valid, /7, ·18

DIVORCE

-by mutual consent, 9
-grounds,

adulteiy, 7,8,9

apostaCy, 9
cruelty, 7,9,4/
desertion, 7,9
disappearance, 8,9
impotenqy, 8,10
insanity, 9
kproy, 8,9
non- consummation, 10
non co-habitation, 9
rape, sodomy, bestiality, 8

rqudiation, 10
umereal disease, 8,9

-to whCm available, 10
-under Muslim law, 54 to 57

DOMESTIC INQUIRY
-chargesheet, 47
-burden of proof, 47
-cross examination in, 47

-inspection of documents, 47

-written arguments

EVIDENCE
-doctrine of lex fori when applicable, 37,38
-rules of, when case involves foreign element, 37,38

FREEDOM OF INFORMATION ACT, U.S.A.
-application of, 1
-exemptions under, 1,2

-enforceability of right to information, 1

LEGAL AID
-for undertrials, 58
MAHARASHTRA OWNERSHIP FLATS ACTJ963
-rules framed under, 29,32

-model agreement under, 30

-floor space index, 30

-formation of society under, 31
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-transfer of flat, 31

MEDICAL TERMINATION OF PREGNANCY
ACT, 1971
-see ABORTIONS
MISCONDUCT
-definition of, 15
-types of misconduct,'l5,l6

NEGLIGENCE
-criminal liability of doctors for, 19

in diagnosis, 20
in operaiions, 20,2/
in administrations of drugs and injeciions, 21

-by hospital administration and staff, 23,24
-remedies for, 23,24

-evidence in cases of, 23,24

PUBLIC INTEREST
-meaning of, 65

PROVIDENT FUNDS AND MISCELLANEOUS
PROVISIONS ACT, 1952 ·
-rights of nominee under, 25,26
-nomination, payments and withdrawals from Fund, 25

SEXUAL HARASSMENTS
-in employment, 50, 52
-remedies for, 51, 52
SUICIDE
-whether Article 21 envisages the right to die, 38, 40
SUIT AGAINST GOVERNMENT
-prior notice mandatory, 52, 53
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In order to cater to the readers needs, zoe will
be canying articles in these Grey Pages on
topics speciauy suggested ljy the readers. Would
you like any particular topics of law to be
'discussed in the Grey Pages?

Ifyou haz)e any suggestions, send them to us.
We will make sure that your needs are semed,
and the topics you suggest are coUered.
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Your t\/vo-word introduction
to good health
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ia:' " - :', y' :(']¥1: " "" with self-care. And
J \. . '" li ! self- care means avoiding "
·. J-- \K '.¥ health hazards,

exercising, eating sensibly... and treating minor ailments
with self-care medications.

Yes, good health begins when you accept the
responsibility of caring for your own health. And when
you look after your health you look after your future:
a more active, vibrant, happier you.

Of course, self-care medications are no substitutes for
expert professional treatment in cases of serious illness.
However,studies have proved that 3 out of 4 illnesses are
minor and can be treated at home.
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Self-care: -
A healthy practice.

Issued in thepublic intertstby C ARrcH4RDsa/v RiwDUsTA/v Limited
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' "" Directors' .Liabilities
Under the Factories Act

TQ what exteht is a director of a company liable for the breach of any proihsion of the Factories
Act? Firoze D. Damania argius that recent amendments to the Factories Act, which though

enacted haUe notyet been brought into force, instead of clarihing the position are likejy to create
confusion.
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Quite obviously in keeping with the
'temper of the time the legislature

wanted to rope in the big guns (the
directors) and nor just the paid execu-
tives for breaches of the Factories Act
committed by a factory. Unfortunately
what has been enacted may not meet
dhe object. What the legislature in-
tended to enact is indeed, jusr a guess,
for the statemenr of objects and
reasons shed no Lighl on the reasons for
the proposed amendment.

Earlier Position

Prior to the amendment,Section 2(n)
defined 'occupier' as:
'"occupier of a factory means the per-
son who has uhimare control over the
affairs of the. factory, and where the
said affairs are entrusted to a '"" """2'"'" I"
agent such agent shall be deemed to be
the occupier of the factory."

This was to be read along with Sec-
tion 100 of the Act, (delered after the
amendment) the material portion of
which is reproduced below:
100. (2) Where the occupier of a fac-
tory is a company, any one of the direc-
tors thereof may be prosecuted and
punished under the Chapter for any
o8ence for which the occupier of the
factory is punishable.

The proviso to this section states
thar the company may give notice to
the Inspector that it has nominated a
direcror who is a resident within India
to be the occupier of the factory for the
purpose of this Chapter, and such
director shall, so long as he is so resi-
dent, be deemed to be occupier of the
factoryfor the purposes of this Chapter
until hirther notice cancelling his
nominatiOn is received by the Inspec-
tOr or until he ceases to be a director.

Section 7 of the Act requires the
occupier to give 5 days notice before

occupation or use of any premises as a

factory with derails of the 'location,

name and address of the occupier. This

section remains unaltered.

. Rule 14, clause 10 of the Form, re-

quires the hill "name and residential

address of all the Directors gf a public

limited liability company, to be given.

Though a plain reading of the pro-

viso to Section 100 would suggesr that

only a director can be nominated as an
occupier, after considering these provi-

sions, various High Courts have held

that where a particular person was

nominated by the Board of Directors
of a company as an occupier of the fac-

tory, he was to be regarded and ueated

as the occupier even though such a per-

son may not be one of the Directors of

the company. [Allahabad High Court

judgement reported in 1982 Labour

Industrial Cases, page 1499, a judge-

ment of the Gujarat High Court re-

ported in (1977) 34 F.L.R. 354 and a

judgemenr of the Orissa High Court

reported in 1979 L.I.C. 746].
C

Altered Position

Section 2(n) as amended now reads
as:
"(Ii) 'occupier' of a factory means the

person who has ultimate control over

the affaHs of the factory (xxxx).

Provided that:
(i) in the case of a firm or other associa-

tion of individuals, any one of the indi-

vidual. partners or members thereof

shall be deemed to be the occupier.

(ii) in the case of a company, any one of

the directors shall be deemed to be the

occupier."

The law before the amendment was

that in the case of a company the Board

of Directors could nominate any per-

son, nOr necessarily a director, to be
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the person who would have the ulti-
mate control over the affairs of the
company and as per rhe proviso to sub-
section (2) of Section 100 such a person
was deemed to 'be an occupier. Where
the proViso applies and such a nomina-
tion was made by the company and
notice thereof was given to the Inspec-
tor, the other directors of the Company
were saved from prosecution. In the
absence of such nomination and in-
timation to the Inspector any one of
the directors of the £ompany could be
prosecuted and punished foE any off-
ence fer which the occupier Of the fac-
tory was punishable. Since Section 100
has been deleted there is no question of
a company nominating One of the
directors or as held by the various
High Courts any other person to be the
occupier of the factory. Now the occu-
pier of the factory means the person
who has ultimate control over the
affairs of the factory, but in the case of
a company any one of the directors
shall be deemed to be the occupier.
The normal effect of a deeming provi-
sion is that what is not so, is, by'a legal
ficrion, treated or regarded to be so.
Applying this to the present amend-
ment even rhough a director of a com-
pany may not be in the ultima[e con-
trol over the affairs of the factory and
the Board of Directors may have
nominated or designated a particular
person as die one having the ultimate
control over the affairs of the factory,
even so any one of rhe Directors of a
company shall, by reason of the legal
fic@n created, still be regarded or tre-
ated' or deemed to be an occupier. The
protection offered lo him by rhe pro-
viso to sub-section (2) of Section 100
has been rhus taken away.

P

Directors still have the protection
afforded to rhem under Section 101 of
the Act. An actual occupier and an
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actual manager can escape liability of
any prosecution if he proves to die
satisfaction of the Court that some
other person committed an offence
without his knowledge, consent or
connivance and a direcror who is now
deemed to be an occupier by virrue of
the deerning provision in proviso (ii) ro
Section 2(n) will also be entitled to the
same protection and shelrer of Section
101. Moreover, such directors can also
seek the shelter and protection of Sec-
tion 633 of the Companies Act and
either apply to the Magistrate before

whom the proceedings are already in-
itiated and where proceedings are
apprehended, to the High Court, ro be
absolved from facing the prosecution if
they can bring their cases within the
protection afforded by this Section. In-
stances are not wanting where High
Courts have stepped in and granted
protection to directors in fir cases [See
Delhi High Court Judgement in 1978
(48) Company Cases page 85 and Bom-
bay High Court Judgement in 1983
(54) Company Cases 197 at pages 222-
223].

Apart from the changes introduced" -^i

above, there is no fiirther change in the
Factories Acr irself. Will the amend-
merits then achieve what one'guesses is
the objective of the legislarure? Time
alone will tell. But if the intention was
to make the directors absolutely liable
and 10 provide that none but a director
would be acceptable as an occupier,
then the amendments certainly do not
achieve that objective.

Feroze Damania is an 'adoocate practising in the
Rmnbqy H4h Court

"Paradise Lost" ,
For Minority Managements.
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Alandmark judgembnt of the Supreme Court requires minority management to compljl with the
proUisions o various labour laus.K. Chandru reports on the case and itsfar reaching implications

for lakhs of emplqyees.

Smt. Yesudial a cook employed by
the Community Health Depart-

ment of the Christian Medfcal-COHege
Hospital, Vellore, after serving for
over eight years was sacked by the
management in the year 1978. The
charge- "she was guilty of stealing Dal
worth 68 paise". She produced a bill
from rhe shop in which dhe article was
purchased. But the almighty manage-
ment would not accept anything of that
sort.

Crusade Of Yesudial

She started a battle to vindicate her-
self of the charge. C.M.C. Employees'
Union took up her cause. The dispute
was sent for adjudication by the
Labour Court at Madras. he hospital
management thought, that it was an
affront to them to prove their case be-
fore the Labour Court. Hence a writ
petition was filed before the Madras
High Court challenging the provisions
of the Indusrrid Disputes Act. Basis -
that it is a "minority" entitled to pro-
tection under Article 30(1) and hence
the law which can quesHon the "right
to administer" their '"own insututioµ;'
is unconstitutiond.

16

Hire and Fire

It is the same management "which
successfully argued that even the Fac-
tories Act was not applicable to them
in view of their minoriy status. Limit-
less ambition to practice the naked
policy of .hire and fire dragged the
litigation from Madras to New Delhi
and the case finally landed in the Sup-
reme Court. After four years of
hibernation the case which was de-
cided on 20 October 1987, resulted in
convulsions for the self styled cham-
pions of 'minority rights' who are now
searching for oxygen masks. Yesudial's
travails of nine long years have brought

»fresh air to the working class which has
scaled new heights in industrial juris-
prudence.

Talk In Dying Language

Ii was Julian Huxley who said:
"Many of our old ideas must be re-
translated, so to speak into a new lan-
guage. The democratic idea of free-
dom, for instance, must lose its
nineteenth cenrury meaning of indi-
vidual liberry in the economic sphere,
and become adjusted to new concep-
tions of social duties ancj responsibili-

The Lazqyers December 1987

ties. When a big employer talks about
his democratic rights to individual
freedom, meaning thereby a claim to
socially irresponsible control over a
huge industrial concern and over the
lives of tens of thousands of human
beings whom it happens·to employ, he
is tdking in a dying language" GEcono-
mic Man and Social Man) Perhaps it A
was the dying language which many of .1µ
rhe minority managements were talk-
ing abour when they demanded rights
without limits.

End Of Laissez Faire

To undersmnd the organisation of
workmen we may quote Justice
Dwivedi of the Supreme Court: "In
the sunny days of the market economy
theory people sincerely believed thar.
the economic law of demand and supp-
ly in the labour market would settle
mutually beneficial bargain between
the employer and the workman......
but the exercise of the working of this
law over a long period has belied their
faith.... when the workman made this
discovery, they organised themselves, ..
in trade unions and insisted on collec- <
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, rive bargaining."
. It is to regulate this process of collec-
', rive bargaining rhat the central legisla-
' rure enacted the Industrial Dispures
' Acr, 1947 lest it might have created a
i lawless hiatus. Justice Krishna Iyer
' while speaking about rhe purpose of
' this law said: "if industrial peace is the
l signature rune of industrial law, in-
,2 dustrial violence would be the vicious
I shower of consequences if parties were
i relegated either to an ancient and obso-
' lete contract or to a state of lawless

hiatus."

Thrust Of Industrial Law

> Such a law enacted by the central
ij legislature must have the thrust of Part
" IV of the Constitution containing the

Directive Principles of State Policy
which though not enforceable in a
court' of law are nevertheless fun-

. daIneiit"ai in the governance "of rhe
country. It cannot be a teasing illusion
to the millions of the downtrodden.

. The purpose .behind the law was de-j dared by the Supreme Court through
tile words of Justice Krishna Iyer:

: "Articles 39, 41, 42, 43 and 44 speak of
' the right to an adequate means of

livelihood, the right to work, humane
l conditions of work, living wage ensur-
) ing a decent standard of life and enjoy-
: menr of leisure ,and parricipation of

' workers in management of industries.
: De hors these mandates law will fail

i functionally. Such is the value vision of
j:"> Indian industrial jurisprudence."

'" Managerial Rights Claimed

! 'If these were the objectives of the

j law, then what were the dMculUes in
l applying those laws to the minority run
i insrituUons. Can they remain as an is-
l land beyond 'the pale of any judicial
I review over the administrative actions
! taken by them which affect rights of so
I many individuals ? The argument put .

forth by the management was that the
application of the Act will abridge their
'right of management' and adjudica-
tion by the court will result in attenua-
tion of the power of the management.

l It is clear that what was put forth by
i
i them was nor any interference to the
! religion or faith on any religion but a
l limitless control over the proprietorial
i
: right of running their institutions.

i 3 Very rightly, the learned judges of

0

the Supreme Court posed a general
question to those managements in their
judgment:- "if a minoriry School is'
ordered to be closed when an epidemic
breaks out in the neighbourhood or if a
minority School is ordered r-c>be pulled
down when it is constructed contrary
to town planning law are the minority
rights under Article 30(1) violated ?"

.By answering these questions nega-
tively the Court observed:- "If a dis-
pute is raised by an employee against
the management of a minority educa-
tional institution such dispute will
have necessarily to be resolved by pro-

Veiy rightly, the learned
judges of the Supreme Court
posed a general question to
those managements in their
judgment;- "if a mino®
School is ordered to be
closed when an epidemic
'breaks out in the
neighbourhood or if a
minority School is ordered to
be pulled doum when it is
constructed Contrary to toum
planning law are- the
minority rights under Article
30(1) violated?"

viding appropriate machinery'for that
purpose. Laws are jlOW passed by all
the. civilised countries providing for
such a machinery."

Magna Carta for Employees

The jELdgement in the Christian
Medical College Hospital case is a
milestone in the endless journey ven-
tured by the employees of the minoriry
run institutions. In the pursuit for a
judicial review over the arbitrary ac-
tions taken by the managements of
minoriry institutions, they achieved a
real 'pilgrims progress' when the Sup-
reme Court thundered: "rights which
are enforced through the several pieces

The Lauyers December 1987

of labour legislation in India have got
to be applied to every workman
irrespective of the character of the
management. Even the management of
minority institution has got to respect
these righits and implement them. Im-
plementation of these righrs involves
the obedience to several labour laws in-
cluding the Act (Industrial .Dispures
Act)......Due obedience to those laws
would assist in the smooth working of
the educational instirurions and would
facilitate proper adminisuation of such
educational institutions. If such laws
are made inapplicable to minority edu-
cational insritutions, there is every
likelihood of such institutions being
subjec[ed to mdadministraUon".

The C.M.C. Hospital case is the out-
come of the efforts of not only Yesudial
and her Union but the endless travails
endured· by rhousands. of employees
engaged in minority run institutions
and the hundreds of unsuccessful legal
battles launched by them with their li-
mited resources. The nine judge bench
judgment in the St. Xavids College
case was interpreted by clever manage-
menrs ro strike down even innocuous
provisions found in welfare laws. In
the name of so-called minority rights .
hidden in Article 30(1) although even
the Constitution makers would never
have dreamed of such an interpreta-
tion. At last the C.M.C. Hospital case
has finally put a seal to the distortions
and excesses committed by the votaries
of limitless exercises of power of admi-
nistration The judges have at last read
the siµis and uanslated the symbols

on the national sky. Justice Krishna
Iyer when talking about great judge-
ments said:- "Every great judgment is
not merely an adjudication of an ex-
isting lis but an apkal addressed by
the present to the emerging hiture.
And here the future responded, har-
monising with the human scape hope-
fully projected by Part-IV of the Con-
stimtion. But the drama of a nation's
life, especially when it confronts die-
hard forces, develops situations of im-
broglio and tendencies to back-track.
And law quibbles where life webbles.
Judges only read signs and translate

symbols in the national sky."

K. Chandru is an advocate practicing in the
Madras High Court.
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To Robe
Or Not to Robe

i

DesPite the obvious absurdiW of uearing stu/fy bands and goum in a tropical countiy, Admcates
in India continue to be weighed doum by their robes. Yatindra Singh argues that it is high

time u)e do away with this essentialjy British legacy.

What would you say, if you see a
person in suit and tie in the scor-

ching heat of May or the humid cli-
mate of July? Is there anyone? Think
again. There are many. Their repura-
tion is neither envied in this world nor
their fate thereafter. Yes, we the

' lawyers. Instead of suit it is combina-
tion. And in the place of tie it is band
and to top it of, rhere is a gown.

Historically speaking, wigs were
first used as a personal adornment and
not for any other purpose. Barristers,
starred wearing them in the beginning

: of the eighteenth century. According
' to Lord Denning, "Ii concealS the per-

, sonality and the bald heads... It is a: myk of authority and source of re-

. spect'. Good reasons, many needthem. Bands, weepers, bibs, neck cuff
. or collar cuffs came to be worn by Bar-

risters around the same time. "Coun-
sel..seem to rake great pride in the
wearing of collar cuffs whose purpose I
have been told is to wipe tears after an
emotional plea. Perhaps (due to diis)
collar cuffs (were)..later known as
weepers."[Wigs and Weepers by
George Joseph]

British Legacy '

When the British came to India,
they along with rheir legal system, also
brought the lawyer's attire. And when
they leN; they bequeathed black coats,
bands and gowns. Dress among the
legal fratemity was often governed by
tradition. High Courts have also made

' rules in this regard. Normally male
i lawyers must wear black-buttoned up
l or open collar coat or achkan or sher-
; wani with bands and gown. Under

some rules female members were re-
lieved of wearing coats at least. What
about the head dress? Is a wig a head
dress? Wigs have become obsolete in
India. They are worn neither by

18

r

High Courts haUe
also made rules in this
regard. Normally male
lazuyers must wear
black-buttoned up or open
collar coat or achkan or
sherwani with bands and
goum. Under some rules
female members were
relieed of wearing coats at
least.

Judges nor by Advocates, excepr,
sometimes by Judges on ceremonial
oCcasions. Thank goodness, what a re-
lief! They are still worn in England by
Judges and Barristers. TqdiUonally
English head dress (hat, cap etc.) is not
worn inside a building. They have nev-
er been worn inside the ccjurt. But
what about Indian head dress? Accord-
ing to Hindu tradition, covering one's
head is a show of respect. Indian head
dress can always be worn inside the
courts. The members of the legal
fra[erIliry (including the presiding
officers) have traditionally been wear-
ing turbans or safas. This sighr once
familiar during British Raj, is no lon-

ger so common.

The Advocates Act

It is not that efforts were not made
to legislate on the legal "profession ear-
Lier. But the comprehensive Act- The
Advocates Act was enacted in 1961.
Section 34 of the Act gives power to
the High Court to lay down conditiorfS
subject to which an Advocate shall be
permitted to practice. Different High'
Courts already had rules or have since
made rules prescribing dress for Advo-
cates. Section 49(l)(b) permits the Bar
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Council of India ro make rules for the
conduct and etiqueue to be observed
by. Advocates. The Bar Council of In-
dia has framed rule 5 under Secrion
49(1) (c) of the Act, to the effect that A
an Advocate shall dppear in court at all Gt
times only in the prescribed dress and
his appearance shall always be present-
able. Ii does not prescribe any dress.
Different rules made by the High
Courts and the traditions followed by
them may be irrelevant now. The
Advocare's Act has been amended (Acr
No. 60 of 1974) and"Section 49(1)(ga)
has been added. It permits the Bar

. Council to frame rules about dress to
be worn by Advocares with regard to
climatic conditions. The Bar Council
has made a rule. It also permirs dhoti
to be worn. It fiirther provides for
black coat, achkan or sherwani with
bands for all and gown being optional
for Advocates appearing before courts
apart Rom the Supreme Court and the
High Courts.

Why this Anachronism? "'

Let us come back to the original
question Why should one continue to
wear coat, bands and gown in a climate
totally unsuired for the attire, just be-
cause it is suited to the British climate
and we have been wearing them? Tlie
British themselves are having doubts
abour it. Some have been giving
reasons for the continuance of robes.
"The uniform is also a permanent re-
minder of profegsional discipline, not a
guarantee of good behaviour but a
great aid to it. The robes of Judges
speak of continuity of development of
responsibility. They remind him that
he is not an isolated individual acting
for himself along, here today and gone
tomorrow".[ Topolsk's Legal Land in
the Indian context]

Some answers were provided by 7

.
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· ~ Hon'ble Mr. Justice Shukla in Prayag
t i7 Das ds. Chil Judge (Reported in AIR

, " 1973, AIL 133). Prayag Das, an Advo-' cate, was debarred by the Civil Judge
', for appearing in dhoti. He filed a writ

' petition to justify his stand. Allahabad
', ' High Court rules for subordinate
! courts, by necessary implication, ex-
!, chided wearing of dhori. In para 18 of
! the report, the court, about the .ne-
t cessity of dress says "In rhe first Klace
: they distinguish an Advocate from liti-

: gant. In the second place it induces a
seriousness of purpose and sense of de-
corum...conducive to the dispensation
of justice. If the rule is relaxed the
Advocates may start dressing more
scantily and even indiscreetly".

», This may be sufhcient reason to up-
Zg hold a rule. But is ir sufficient from not
' relieving us of this burden on the

achninistrarive side at leasr? Should we
continue to have insults of black coats,
bands and gown? At least advocates
appearing in their personal capacities

' have always disrobed.

face of the opulent confidence of a
Savijle Row suit on a fashionable oppo
nent" Topolsk's "Legal Land". But is

"From a purely practical
point of Uieu), they (robes)
are great leoellers, so far as
the Bar is concerned. In
robes the most p«erty
stricken junior will not be
put out of countenance Ky
any man in court and will
not be at any disadvantage
in the face of the opulent
confidence of a Sadlle Rozu
suit on a fashionable
opponent."

may nor be held ultra vires of Section
49(1) (ga) bur it, undoubredly, is not in
line with it. What kind of robes should
be provided for? Wouldn't it be lovely
Ito have a fashion show to select one?
Alas, we the lawyers, are too conserva-
tive. Let me Make a few suggestions
without a fashiqn parade. A safari
(short sleeve), or sober coloured suit is
an excellent idea. May be a short
sleeved Shirt, tucked in trousers (Army
style of course in different colours) is
an equally good one. We may also re-
tain a gown to be worn on top of ir to
indicate that the person concerned is
an Advocate or Advocates may also
wear name plates to indicate rhe same.
The time has come when we must bid
good-bye to black coat, bands and
gown, the last signs of our British lega-
cy. If we naust inherit, we had better
inherit their independence of Bar and
Judiciary rather than stifling. bands,
gowns and black coats.

r
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Good-bye to Robes

Well should we or shouldn't we?
There is no doubt that "From a purely

it necessary to prescribe black coat, Yatindra Singh is an Adoocate practicing in the
bands and gown during summers? Allahabad High Court.
Some other dress in accord with the
summer climate may be provided.
Rule framed by Bar Council of India

Resolution Of

The Madras High Court Advocates Association
f

(
C

0
,
!

At it's Extraordinary General Body Meeting held at Madras on 15 April, 1987 at 1.15 P.M., having considered the views
expressed by its members that wearing of the black coat in addition to the Robes as prescribed by Rules under Section 49(1)
(gg) of the Advocates Act, is uncomfortable and injurious to health during summer resolves that.

1. To get Rules framed under section 49(1) (gg) of the Advocates Act be amended so as to dispense with the wearing of
black coat.
This meeting authorises the Executjve committee of the Association to take appropriate action for implementing the above
resolution.
2. The Association has noted that despite the decision taken by the Supreme Court of India and the High Court of Tamil
Nadu and the Bar Council of India and Tamil Nadu in 1973 the members of the Bar still continue to address the judges as
"Your Honour" etc. Several members expressed the view that it is not proper to continue the same old tradition inspite of
the decisions already taken. Therefore this meeting resolves that the members of the Association henceforth address the
judges of the High Court as "Mr. Chief Justice", "Justice" or "Sir" as the case may be and the court as "The Honourable
Court". The Judges of the subordinate courts may be addressed as "Mr. Judge" or "Sir" and the courts may be addressed as
"The Honourable Court'.
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Self-Defense For Battered Women
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Women abuse is reaching tragic proportions worldwide. Various studies estimate that one-third to .
one-hajf of all women experience brutalijy such as threats, beatings, sexual desecration, rape

and torture. Domestic zUlence occurs in all cultures and all classes. Kathleen Behan discusses.

V

i

The alternatives for battered women
are few. They are oRen unable to

leave their homes for financial reasons.
If they do escape, they are blamed for
failing their husbands and disrupring
the family.

Many battered women eventually
die at the hands of their husbands.
Others survive a life of constant suffer-
ing and fear, hiding their bruises from
neighbours and hoping to survive the
next attack. A very small number of
women fight back.

Reports of women's deaths rarely
catch the public eye- many are termed
"accidental" and are never investi-
gated. Bur when a woman kills a man,
the public reacts with moral outrage.
Female aggression is considered "un-
natiiral" and the woman's life is often
considered less valuable than the
man's. Thus women who kill in self-
defense are oRen prosecuted for
murder.

Battered women who killed tradi-
tionally pleaded insanity. They were
incarcerated in mental institutions
rather than jails. The women who went
to jail were undoubtedly better off,
since they had the chance of parole and
release and avoided\the stigma of men-
tal illness.

Recently, a growing number of
women who kill their batterers are ac-
quitted ori the basis of self-defense. As
a result, traditional self-defense theory
is undergoing a radical transformation
as advocates seek to eradicate sex-bias
in criminal law by showing that the
reasonable bartered women may de-
fend herself differently from the
reasonable man.

Traditional Self-Defense
Theory

Under traditional self-defense
theory, a person may take reasonable
steps to defend himself or herself from
physical harm. If a defendant can
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prove that the actions taken were
reasonable, then the law will find the
defendants conduct justified rather
than excused.

Certain acts are generally considered
reasonable. Many of the acts are seen
to be justified based upon what a
"gentleman" would do to defend him-
self from threats to his person or prop-
erty. A person maji use force to coun-
teract force, bur may use deadly force
only to repel deadly force. In other
words, a person may kill in self-
defense only when the alternative is to
be killed or suffer grear bodily harm.

Different Behaviour

Bartered women do not typically de-
fend themselves in the same way as
men. Though these women are not
necessarily less aggressive than their

husbands, they will rarely fight back
imniediately when their spouse initi-
ates an attack. The reasons for their
hesitance are obvious. First, women
often lack the physical strength of their
male attackers. Women who fight back
immediately would often be killed and
so they passively accept the blows of
their abusers, hoping to avoid death.
Second, battered women are socialised
to accept the domination of their hus-
bands, and many are socialised to
accept their husband's beatings. Some-
times, women do not fight back be-
cause they sense the beating will be less
severe than usual or they hope their
husband will apologise aker the audck
if they do not provoke him. Some
women do not fight back because they
blame themselves for causing the
attack. These women are not masoch-
isric; they do not enjoy the battering,
but . suffer from severely low self

esteem.

Problems with the Theory

There are "some problems with the
battered womens' self-defense theory.
First, it generally requires proof that a
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woman fits the model "battered" syn-
drome. But the experience of every
violent couple is not identical. Some .'
women will react to beating sooner
than others, some may respond to daj
ger to their children bur not to them!"

y

selves. In the U.S., prosecutors havC ' -
occasionally introduced countery." .
experts to "prove" that a woman did l2
not fit the pattern of the traditional Ei
bauered woman. For example, she did-
nor show low self-esteem or alienation -
Rom the ourside world. But the ques- ' , .
tion is not whether the woman is a tra-
ditional bartered woman experiencing
a particular mental syndrome, but '
whether this particular woman felt dhat :

tthe combination of circulnstancesj l
whether past and present beatings, the
cycles of violence, the inaction of out-
side authorities, and her economic de-
pendance rendered her desperate, i .
leading her to believe (perhaps justi- i
Redly) that she had no alternatives of !
retreat, and that her only option was to I

kill her husband or be killed. ;
Finally, battered womens' self- i

defense theory must be rigorously ap- I
plied to avoid creating a separate self- '
defense standard for men and women. e'
While men and women may often react '
differently to an attack, women must '"
not be portrayed as weak and incap-
able, so subject to different rules of
self- defense. Instead, the law should
be revised for both men and women,
taking into account those circumst-
ances where a person, whether male or
female, will respond with self-defense
in a non-traditional manner because
that person has no alternatives but to
be killed.

Second, a bartered woman may seek
civil damages Hom her husband by
suing him for the international tort of
battering. At common law, husbands
were usually prorected from tort suits
by the interspousal tort immunity doc-
trine. That doctrine prevented spousal
law suits in order to preserve the har" ,A
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.~. mony of the marriage. In eases where Legal Alternatives

women are bartered by. husbands har-
. Ideally, a battered women will seek' mony no longer exists and there is little .

. redress in the courts against her hus-i reason to try to preserve the marriage" band before resorting to killing him in
Thus a majority of States in the U.S.

. self-defense. Once a wojnan has called' have struck down the doctrine and
: the police and they have failed to arrest

. allow women the right to sue. In India ' her batterer, she should go to thethe doctrine still holds [See B. M.
courts to obtain an injunction againstGhandi, Law of Tort (1987)] but
the husband to restrain him Hom en-

. should be struck down. Women can .tenng the home or beating her.
i sue their husbands and vice versa for
: damage to property under the Married If a woman sues for damages, she' Woman's Property Act of 1874. Such a should allege damages for medical

; lawsuit would be just as detrimental to bills, pain and suffering, physical in-
C. 'he marital relationship as a lawsuit for jury, lost wages, loss of earning capac-

wsonal injury and there is no justifi- ity, humiliation and shame. The com-
'"' )le way to distinguish between the plaint should allege rhat the husband's

vo. conduct was wUlful, malicious and in-

tentional, thus requiring punitive dam-
ages. The Plaintiff should also allege
that the beating was without provoca-
tion or justificarion.

Until such civil laiv suits against bar-
terers for assault and police officers for
non-arrest begin to succeed, women
will be left without a legal remedy to
escape their husbands violence. Thus
they will have to resort-to self-help by
fighting back. Obviously, a sociery in
which husbands kill wives and wives
kill husbands is not ideal, so the courts
should make every effort to bring an
end to wife abuse.

Kathleen Behan is a siudeni of law ai the Col-
ombh Law School, Neu) York.
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! Acquitted For Killing In Self-Defense

. Shanmugham and Kannamal livedin a village called Venkatapuram in

. : Tamil Nadu. They had three daugh-
, ' ters of whom the eldest was married

' . g " and had left home. The cRher two,
i -"· Vasanta and Longamal resided. with
'J their parents. The father, Shan-

I ! mugham was involved with another
I " woman with whom he also lived.
h ' '

i One day on returning home in a

ii"" " drunken stupor, he made sexual over-

tures to Vasanta. Fearing for her
child's safety, the mother Kc'· U'··cj

¥ sent Vasanta away to her brother's

: house. About four days larer Shan-
," mugham came into the house, once
! again completely under the influence
i of alcohol. He stripped his 14 year old
l daughter Longamal of her clothes and

dragged her to a cot in the room. En-
raged, Kannamal using a rope strangu-

' lated him. Her younger brother

' Perumal who was also witness to the

, scene was outraged and aided his sister
r to -immobilise Shanmugham by
: crushing his testicles while the child

) Longamal held his feet.

! Once "Shanmugham was dead, the
three of them suspended him from the

.; roof of a cattle shed and called in the
neighbours and told them that Shan-
mugham had committed suicide. Kan-

, namal then burnt the rope saying that'
l "'«,
i a

!
t
\

i

such a rope should not be kept in the
house, lpst such an incident recur!

However when Sh' '"'"" " '"r """ 's
.brothers arrived the next morning,

seeing the body they Suspected foul
play and reported to the police their
suspicion that Shanmugham had been
murdered. After the complaint was
filed under Section 302 and 201 IPC,
investigation began. K' '"nq'"" '1
Perumal and Longamal were arrested:

The post mortem report recorded that
the death had occurred on account of
asphyxia due to thrortling when under
the influence of alcohol. A confessional
statement was extracted from the three
accused which was later denied in
Court. They claimed it was given
under duress of torture and threat.

The Court however found them
guilty and convicted them for murder.
The accused appealed against this
order in the High Court of Madras.
The order was challenged on various
technical grounds and finally on the
ground that even if the entire evidence
of the prosecution was accepted, the
accused was entitled to an acquittal by
the invocation of Section 100 of the

IPC since the material placed on record
would clearly and demonstrably show
that the deceased committed an assault
on the juvenile accused Longamal with
the intention of committing rape on
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her. The Court now weut on to ex-
amine whether all the accused had in
fact committed the murder in exercise
of the right of private defense of the
body of Longamal.

The Court observed that it was in
fact the evidence of the prosecution it-
self that Shanmugham was of a vicious
nature, and had made sexual advances
on both his daughters. The confession-
al statements of all the three accused
showed the sexual perversity and de-
pravity of Shanmugham in violation of
all principles of morality and civilisa-
tion. The prosecution itself had put
forward the notice of the murder" as
being the attempt of the drunken
Shanmugham to rape his daughter in
the presence of the mother. The Court
held that ir was in this extreme condi-
Uon of provocation and helplessness
that the mother found no other way to ,
save her child from the abhorrent sex-
ual attack. It is very difficult to visual-
ise the extenr of the mother's distres-
sed condition. The court observed that
it would be uncharitable to say that the
accused should have waited till the act
was committed and then have sprung
to the defense of her child. What hap-
pened was the natural outcome of any
mother's reaction in the given cir-
cumstances. All the three accused were
acquitted. For once, justice was done!

I
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Flaz)ia Agnes, a prominent actiuist of ,the zoomens moDeihent has gone thi"oigh a shattering ..·' !
personal experience facing batteringjfom her husband Tony D'Mello. Her determined struggle to; i

resist wife beating lead her to campaign against wife beating and for new laws against domestic !-. '
Dioience". She fled a petition for Judicial Separation under the Indian Dimrce Act, 1869 (she had "- . :

no grounds for dimrce under the Act,). The proceedings dragged on from court to court. FlaMa jinally't '

decided the courts had nothing to oNr her and withdrew her petition in sheer exasperation. SeParated.,j
from her husband, she nou deUotes all her time to the womens movement. FlaDia zoas a founder i

q
member of the Women's Centre, Bombay. She has also published an autobiographical book about ,;i
her experience of u'ife beating and the struggle against it, titled "My Stoiy... Our Stoiy of

)

Re-Building Broken Lives". In this interoiew she explains the dif/iculties women face with the '
Indian Divorce Act.

Q. Given ihat dioorce is Dirtually im-
Possiblefor a Christian woman, zohat are
the optionsfor a battered wife whose mar-
riage has broken doum?-
A. It is true that divorce under the In-
dian Divorce Act is virrually impossi-
ble for a Christian woman. The only
ground on which a woman can get a
divorce is to prove adultery coupled
with another grave offence. Cruelty it-
self is not a ground for divorce. No
matter how badly a husband may beat
his wife, she has no ground for di-
vorce. A battered woman has no re-
medy under Christian matrimonial
law. In India, only Christian women
cannot get a divorce on grounds of
cruelty, all other women can.
Q. Does this mean that there is no way
out of such a marriage?
A. The only way is to approach the
Church for an annulment, but even
here there are a lot of problems. The
Church has it's own tribunal and it
takes several years before an annul-
ment is granted. Cruelty and alcohol-
ism are grounds for µinulrnenr. But
the procedure for proving them is very
elaborate. The final dispensation has to
come from Rome. This is the proce-
dure for Roman Catholics. The Protes-
tant Church is not as rigid about di-
vorce as the Roman Catholic Church.
Protesrants therefore approach the
Court more liberally than Roman
Catholics.
Q. What are the problems with a Church
annulment?
A. A Church annulment is not recog-
nised by civil law. The grounds for a
civil divorce or annulment are quite
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different from those for a Church
annulment. A woman therefore cannot
ger a divorce on the basis of a Church
annulment. So far as the civil courts
and law are concerned she is still mar-
ried. Her status therefore is uncertain.
This is very strange, because a Church
marriage is recognised as a valid mar-
riage, but an annulment by the Church
is not recognised.
Q. What about custody of children and
maintenance? Does the Church decide on
these issues at the time of the annulment?
A. No. This is the real problem in
which bartered women are trapped.
Their main problem is custody of their
children, visitation rights and mainte-
nance. The Church does not concern
itselfwith all these problems. They are
only concerned with the sacramental
aspect of marriage. These aspects can
only be settled by civil courts.
Q. Does this mean that there is no solution
to the problem of a woman seeking di-
vorce?
A. As the law stands today, the situa-
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tion is very dacult. a woman is .. '
driven through both, a civil and a ..
Church divorce, because the Church ""
will nor recognise a civil divorce. Most T
of the time women are not aware of this
problem. Only when they get an
m' '"" ]'"' ("'" '" after prolonged effons,
they realise that they still have to go to
court.
Q. Hozu do women gei a divorce then? """
A. Often the only solution is that the ;
husband files a petition on the ground
of adultery in a Civil Court against,the
wife, who being left ivith no optiori is
compelled to submit to a collusive "di-
vorce on the ground of adultery. She is
stuck with the allegation of adultery, "c...
which is then used as a ground to deny ,
her custody of her children.
Q. Is there a change in the attitude of the Ik,

.:·mpi
Church touards divorce?

µ"A. No, not at all. The Pope is very '.,
reactionary so far as yomen are con- ,
cemed, though considered progressive "
in other respects. He has opposed
family planning, abortion and divorce. ;
However, despite their opposition ro }'

divorce, the Church is liberalising the '
concept of annulment. This is their ""-
way of coping with die reality of break- .. .
downs of marriages. Instead of dealing i
with the problem by accepting divorce, :
they are going about it in a round ab- " '"
out way. The Church in India is now ·L

demanding that Church annulments be .'
L ·recognised by courts.

Q. Will this solve the problem of women? . " .
A. I don't think so. It will only streng- ""
then the authoriry of the Church. '
Q. What about the attitude of ChrMian .
women themsebes? Is there a moz)e to de"~>,r

P
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:" and changes in the law?
! . Yes. The YWCA has passed several

i :solutions cjemanding the amendment
' jf the Indian Divorce Act. The Joint
. Women's Programme has alSo deman-

ded changes in the law. In fact, Chrisr-
ian wQmen are in the forefront of the

· demand for the uniform civil code.
Q. Do you think that the problems of

· Christian women are any di/Terenl from
' those of other women seeking divorce or

- - who haUe been treated with physical and
mental cruelg?
A. There are common problems like

i lengthy procedures, delays and non-
' payment of maintenance. Bur the
,A situation is much better for Hindu

'<,,r women who can get a divorce by
·" " ' mutual consent. So far as remarriage is
.\ 'concerned, Christian women are at a
') disadvantage.
'. Q. Hozu did you sobe the problem of

dealing with a uiolent domestic situation?
; A. I tried Ito solve the problem by filing

. a petition for judicial separation. My
main concern was to protect myself

i against violence from my husband.
The other major problem was to get

: alimony and custody of my children. I
got neither of these through court

.: though I did get cusrody in an appeal.
; Hciwever the judge, knowing fully well
i that my husband was in the habit of

:'. beating me brutany, imposed a condi-
' tion rhat I should visit the "matrimo-
i nial home" every Sunday and the fami-
! ly should attend Church Service
; together. Is it the fiinction of a secular
.:"'f Civil Court, to tell me to go to Church?

yn '! And it was Justice S. K. Desai now of
V;" " the Bombay High Court who did this.

a~The attirude of judges to women of the
.' minority coInInunlty is very commun-

:" al. Can you believe that the High Court
" . gave an order for maintenance of

.-' Rs.150l- per month per daughter, a
! grand sum,which to this day I have not
l been able to recover. My husband gave

¶L

"' up his job to deny me maintenance. He
J"': is of course living comfortably off his

i investments.

Q. Could you not haUe enforced the
. ordq?
I EL. I tried. The only remedy was to get
; an order for auction of household arti-

" "" des. This was a very painM option,
,·em considering that my own son, was still

" living in the household and using the
articles such as television and fridge.

:. Although I got an order to auction I

did not have the heart to go ahead as
my son would be the worst affecred by
this. Before I could attach the bank
account, my husband withdrew the
money. The only way I have been able
to cope is to leave the matrimonial

If you are submissiz)e, you
will be subjected to moire
and more humiliation lw
your husband. Ifyou assert
yourself and stand on your
rights as a u)oman, you are
branded a "womens libber"
as if that were a dirty word.
Ifyou haz)e custody without
any source of income, you
willfind it dijjicult to main-
tain your children as the
husband zUill neoer pay up
his dues. Take my case, I
was gioen Rs.150l- for
maintenance of the children.
Hozu can they surUiz)e?

spite of rhis, he granted custody to the G
father.

If you are submjssive, you will be
subjecred io more and more humilia-
tion by your huSband. If you assert

yourself and stand on your righrs>as a
woman, you are Ganded a "woMens
libber" as if [ha[ were a diny word. If
you have cusrody without any source
of income, you will find it difficult to
mainrain your children as the husband
will never pay up his dues. Take my .
case, I was given Rs.l50l- for mainte-
nance of rhe children. .How can they ..
survive? If you are working and earn-

Iing to support yourself and rhe chil- i
dren, you will not get custody on [he
pretext that you have no tiuie to look
after. them. It is a c]?ssic case of
"Heads I win, rails you lose."

(q
Confidential?

iI
.

-A
4

home, and take full responsibility for
my two daughters. Even today, if I de-
cide to go back I may still be beaten by "
him. I withdrew my petition since the
Court had nothing to offer me except a
summon that I should to Church with
the family.

Q. Why did you lose custody of your
daughters in the City Civil Court?
A. My involvement with rhe wemens
movement was well known. The atti-
tude of.judges to woMen who are vocal
and assertive about their rights is very
negative. They expect women to be
submissive and put up with all kinds of
humiliation. Even her appearance in
Court is expected to be passive and tra-
ditional. The Judge, V. D. De-
shmukh, who denied me custody said
in his judgment that I was a "womens
libber" and "social worker" who would
have no rime to look after children. It
did not occur to him that my jiusband
himself was working and there was no
one else in his house to look after the
kids. This was his bias against assertive
and non-traditional women showing
up. My children told the judge thar
they were beaten by their father. In
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Only Littlemore
can guard
your secrets!

For 25 years, in strict
confidence we have helped
counter: Blackmail, Lockout;
Theft, Infidelity, Phone
bUgging....
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SERVICES PVT. LTD.

DETECTIVES & INVESTIGATORS

A-15 Sea Lord, CufiZ Parade,
Bombay 400 005.
TeI:214O47/216i76/822 1936.
Gram: L[TSERDET—Te!ex: 011 4407

Sai·L-470

23



~

r
,
:

G

l

iV
.
0
0

0

l

l
ib
;

i
P

6
P

i
i
$

.

i

i
l
I
I
f
0

?

iC
t

q

.

i 'L
Q
8
r

K. .
' I"

i

f
F

iI
l
b
i
b
6

t
i
t
!

V
i
0

b
.

,

I
0

i
6

I

l
4 .

~.
Y
te7
e

} ,-
! '
0

I

L .
i
i, '
r

¶

,L.
t
r
I

¶
q
P
I

r
r

i
!

k

1

I
f

I
!
i

I

i

iI
!

r">
-,19~ ."-" \·." " " " t

ADAALAT ANTICS
j

- ' "

Y

? , 7~,

MEI-BY-SOUTH-382 i,

Current Market Rate
For Lauyers

We haDe more nezos about fees and
senior lazqyers. The stontgoes that

the resolution of the Supreme Court Bar
Association to the ehect that fees for
admission should be Rs.3300l- has been

· \gwen a decent burial and fees haUe nou)
gone back to Rs.5,500/-for each appear-
ance, adjourned or otheruhse. Some
seniors, wen u)hen told that t/i® need not
come to court as ihe matter is due id be
adjourned, tum up and send the bill.
Another senior is knoum to liaUe accep.ted
a briefin a case in which he had appeared
for the Qpposite pary. Fortunatejy, he
realised his error before the due date of
hearing and returned the brief But the
stoiy does not end there. With the return of
the brief, he also sent his billforpayment.

are not permitted to "mention" a matter
for listing, onjy Juniors may. Well, this
lauyer hadfound a way to beat the rule.
He simpjy wore a Junior Lauyer's goum
while mentioning and came out of the
couR room and comened back to his
Senior Counsel's goum. Well, perhaps
there is truth in the stoiy that lauyers nozo
charge "numtioningfees" which could ex-
plain this eaSy conz)erlability.

Concerning Bank Work

Dressing Doum in Court

A.smart emplqyer, thought he had
found an Qpportunity for getting rid

of his drber. He gave him a charge sheet
alleging that the driz)er had 'committed
misconduct. He alleged that u)henez)er the
car was parked and the emplQyer went
into his o¶ce, the drber, would remoz)e
all his clothes and go to sleep in the car in
his undeimear. He zoas therefore li®k to

. be remuoed jhnn semice. Not to be out-
done, the smart driuer send in his rekly Id
the shouNIuse notice. He said, "I deny
that I wear underu)ear and put the em-
plqyer to strict Proof thereof An enquiW
was held and the diioer was sacked.
When the case went to court, the driver
stepped into the uhtness box and told the
judge "Hozu can I candnce you that I
don't wear underu)ear?" and got ready to
Prwe his case. "Wait', said the Judge,
"I don't 'want to see anymore." What
happened afier that is not Ue1y material,
but the poor drioer is still out of a job.

Although the dual ystem has been
ostensibjy abolished in Bombay, a

glance at the daijy board shozos that it
continues to exist. This is noiwhere more
eoiclent than in the legal work of'the
nationalised banks. It continues to be
handled M their former solicitors.
Routine sumnuuy suits of which there are
hundreds, on promissmy notes or dishon-
oured cheques are filed mqyday b the
banks against defaulters. There is nothing
special about these suits that requires the
attention of expqts. Thqy are routine
plaints which can be Cyclostykd and kept
id Jiii in the blanks and yet solicitors,

Senior Counsel and Junior Counsel are
all mobilised into action to chase the de-
faulter. Ojien money paid to hot-shot
lazqyers will exceed money due to be reco-
oered. All this is the monqpojy of a couple
of jinns of solicitors. One obsermnt
lauyer mentioned that asfar as chartered
accountants are concerned, the Bank had
an obljµtion id charge them, once eioeiy
threeyears. Wouldn't it be a good idea he
said, to introduce a similar proz'ision for
charging solicitors?

The Law is a Cozu

Conoertable Seniors

an ass but nozo shall zoe say the law is h
cozu. Of course u)e would imagine tU, '

whether the produce was "major" \" '
"minor" would haoe depended"m the mo. .
tions of the cozd and not tk state of td 'i

' i
»lazo or the Forest Act.

.m I

br· :

Libra7y"With(out) Books .
B

%

An interesting complaint was receiveG '
by the Bar Council.of Talnil Nadu}.

from the Registrar of the High Court \"
against an Admcate who oums a Book \.
AgenCy by name, Bharat Law House. i

His uhfe is also an emplQyee in the High '
Court. While the High Court orderec"
purchase of books zoorth sum of Rs.'"
6,62,755/- books umth ofRs. 3,29,045/-
alone zoere recebed by them. Thus, the ""'
husband and zoife team cheated the High Q

Court, to the tune of Rs.3,33,710/-. No
one knows what happened to the criminal
complaint. It is reliabjy leamt that no-""!
thing can be expected out of the criminalj"
case as the ordersfor purcuse and delio- "
qy had passed through hands of seeraP

hjgher-ups. Hence the complaint to takc .i
action against the Advocate for haUing'µ
committed "professional misconduct' it !

V

running a book agenCy while still con1
tinuing practice. What a way to redeent\
Rs.3.33 lakhs I'

125th Birthday Turns Sour

A chartered High Court is a piide'\'
creation. Hence when the Madr&

High Court celebrates its post-cehtenag
Siberjubilee it should be done in a /i|
ting manner so that peQple will remember:
the occasion. A committee ofjioe senior :
judges has been constituted to chalk ouk
;/ie jmgrammes. As,.% senior,judge re--
,Used to associate himself it jUnctbnej' '
Nth a neu) member.'"The committee d ""
manded a neat sum ofRs.20 lakhsfor tR
celebration jhnn the State Go1genlment.
The State GoUernment zoas not in a mood
to budge and only one lakh ,uus oRered.
Nozd the 'planned' fitting celebration has
run aground.
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We assume that the normal career
progression of a laujyer would be

Jhmjunior to Senior. But there are some
zoho conveniently convert back from
Senior to Junior and Junior to Senior.
One day, in the Supreme Court, to my
horror and suprise, I sazo a senior laWyer
mentioning a case. This apparentjy mas
against the practice that Senior Lauyers

The tribals ofKhargone District inM.
P. who oum cattle were naturaljy us-

ing their cozo dung for their daijy needs
such as fuel and manure* The forest de-
partment decided that their droppings
were "minor forest produce" and pre-
umted the tribalsjhmi collecting the cozu
dung. The tribalSAturally retorted by
saying that the cattle" belonged lo them
and therefore the cou) dung also belonged
to them. Not haoing met with any relief,
the tribals filed a petition in the M. P.
High Court and demanded the right to
collect cou) dung fom their oum cozds.
Mercifully, the High Court decided that
cozu dung was not "mino1"f)1'estproduce."
We knou) the u)ell-knoum dig, the law is
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