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EDITORIAL

Fairfax Enquiry
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While much has been wriuen about the political implica-
tions of the Fairfax Enquiry, little or nothing has been

said abour irs legal implications. The iirst announcement by
the Prime Minister that a Supreme Court judge will be re-
quested to inquire inro the affair, mer with prolest from most
people who thought it would be a 'private' enquiry by a Sup-
reme Court judge. Madhu Limaye pointed out that in 1978
Morarji Desai made a similar decision to consult Chief Justice
Chandrachud on allegations of corruption against his son Kanti
Desai. In the face of public protest Y.V. Chandrachud declined
ro give advice. The announcement by the Prime Minister that
the enquiry would be under the Commission of Enquiry Act
took care of one objecrion. But there is yer no assurance thar
the recoInmendations will be implemented.

However, the truly major objecrion is to the very appoint-
menr of Supreme Court judges to peIform an essentially poli-
tical task which has nothing to do with their judicial duties. A
small news report about the filing of a petition to quash the
appointment of the Commission has unfortunately g'me with-
out notice. But it reflects the public discontent with the
tendency to appoint commissions to diffuse political discon-
tent. The petition questions [he power of the Government to

' remove a Supreme Court judge from his conStitutional duties
and reduce him to the sra:rus of a civil judge. The petition is
bound to embarass the Chief Justice of India, as it is his deci-
sion to lend Supreme Court judges, which is being called imo
question.

Commissions of enquiry have been treated with such scant
respect that Justice Parhak would have been well within his
righrs to refuse to become a party to a political game. The
Supreme Court itself has held that a Commission of Enquiry
can be wound up by the Government before its work was com-
plete, without assigning any reason. j.[ was this very Supreme
Court judgemenr that made ir impossible Ito challenge rhe deci-
sion of the M.P. Governmenr ro wind up the Commission of
Enquiry presided over by a sirring judge of the High Court to
enquire into the disaster in Bhopal. Perhaps the dignity of the
Supreme Court would have been better served if its judges
were not lent to enquire into political scandles. Thousands of
citizens are waiting patiently to be heard. So gross are the
delays in Court that petitions filed in 1983 are yet to be num-
bered and listed for hearing, while political disputes jump rhe
queUe and claim priority.
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Provident Funds -
Nominee or Beneficiary

L ast Februaiy Mr. Justice Wad of the Delhi High Court delbered a judgement likejy to have serious
ramifications for all emplQyees who contribute to a ProDident Fund gcwemed by the EmplQyees

Prozident Funds and Miscellaneous ProDisions Act, 1952. Rakesh Luthra analyses the judgement and
its eti'ect on nominations under the said Act.

M ost workers are under the impression that when they . tion, the nomination shall be in favour of one or more persons
nominate a family member, whether their spouse, child belonging to his family. Any nomination made by such member

or parent, to receive the contributions made to their provident in favour of a person not belonging to his family shall be,in-

..r> hinds upon their death, then the sum would automatically be valid. "
". given to the nominee to keep as his own, in the same manner as (4) If at the rime of making a nomination the member has no
" if the money had been bequeathed to him. family, the nomination may be in favour of any person or per-

This general impression is in fact confirmed by their fellow sons bur if the member subsequently acquires a family, such
employees in Central Government Service governed by the Pro- nomination shall forthwith be deemed to be invalid and the
vident Funds Act, 1925 which has a provision to specifically member shall make a fresh nomination in favour of one or more
ensure [hat the nominee receives the sum to the exclusion of all persons belonging to his family.

..orher persons notwithstanding any other legal provision- (4-A) Where the nomination is wholly or panly in favour of a

But nor so, as far as the 1952 Act is concerned, says Mr. Justice minor, the member may, for the purposes of this Scheme,
Wad in Om Wati zl D.T.C. & Ors. (Civil Revision 237/84). appoint a major person of his family, as defined in clause (g) of
According to him, the nominee receives the amount only to Paragraph 2, to be the guardian of the minor nominee in the
hold on behalf of the deceaSed's estate and disrribute it amongst event of die member pre-deceasing the nominee and the guar-
the lawful heirs in accordance with the law of succession as and dian so appointed.
when necessary. Provided that where th"ere is no major person in the family, the

Shrirnati Om Wati was married to Gopi Ram, a bus conductor member may, at his discretion, appoint any orher person to be a
employed by the Delhi Transport Corporation (D.T.C.) for 11 guardian of the minor nominee. "
years until his death in 1982. Gopi Ram never made a_will (5) A nomination made under sub-paragraph (I) may at any
during his life rime, but like oMers, he filed a nomination form time be modified by a member afier giving a wriuen notice of
nominating his wife to receive the sum standing to his credit in his intenrion of doing so in Form 8 annexed hereto. If the
the provident fund on his death. That came to a little over nominee predeceases the member, rhe interest of Uie nominee
Rs.lO,OOO/-. However, shortly after Gopi Ram passed away' shall revert to the member who may make a fresh nomination in
Om Wari found herself thrown out of the matrimonial home by respect of such imerest.
her in-laws. To add insult to injury the in-laws filed a suit
against her claiming the amoum in the provident fund alonk (6) A nomination or its modification shall take effect to the

i

t with other sums held by the employer as their entitlement upon extent that it is valid on the dare on which it is received by the
l rheir son's intestacy. In fact under the Hindu Succession Act Commissioner." .
i 1956, oMy Gopi Ram's mother and spous,e were class I heirs,

i , both entitled to an equal share of his e$tate, there being no Insurance Act, 1938 .
! issue. So, the contest was berween the wife and the mother. In Om Wati interpreting the words "right to receive"the Judge

i The s[arting point in the judgement is the 1952 Act and the relied largely on the interpraarion given by the Supreme Court .
I Employees' Provident Funds Scheme, 1952 framed under it, to similar words used for nominations under insurance policies
j
' Paragraph 61 of the Scheme deals with nominations as follows: as governed by SecUon 39 of rhe Insurance Act, 1938. In a

controversial decision, Sarbah Deoi & Anr. ds Usha Dtmi (AIR
Nominations, Payment and Withdrawals from the 1984 SC 346), rhe Supreme Court held that," a nomination
Fund made under Section 39 of the Insurance Act does not have the

61. Nomination (I) Each member shall make in his declaration effect of conferring on [he nominee any beneficial interest in the
in Form 2 a nominaUon conferring rhe right to receive the amount payable under rhe life insurance policy on the death of
amounr that may stand to his credit in the Fund in the event of the assured. The nomination only indicates the hand which is
his death before the amount standing to his credit has become authorised to receive the amount, on/payment of which the
payable, or where the amount has become payable before pay- insurer gets a valid discharge of its liability under the policy.
ment has been made. The amount, however, can be claiined by the heirs of the

assured in accordance with the law of succession governing
(2) A member may in his nomination distribute the amount that them". As a nominee acquires no interest in a life insurance
may stand to his credir in the Fund amongst his nominees at his policy during the assured's life time, the amount payable on the

J.""" own discretion. lauer's death goes into his esrate. The nominee would, at best,
. .

" (3) If a member has a family at the Ume of making a nomina- seem to be a conduit for the money in order to enable the

The LauyersApril 1987 25
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LAW AND PRACTICE

insurance company to discharge its contractual liability.

The wording of Section 39 of the Insurance Act is not too
dissimilar from Paragraph 61 of the Provident Fund Scheme.
Sub-Section 1 of Section 39 allows the holder of a policy of life.
insurance to "nominate the person or persons to whom the
money secured by the policy shall be paid" in the event of his
death. Where the nominee is a minor, the provision enables the
policy holder to appoint any major person to receive the sum
secured in the event of the holder's death during rhe minority of
the nominees.

Mt: Justice Wad was unsuccessfully invked to distinguish
Sarbai Devi's case and confine it to insurance policies. Afrer
all, the earlier stature, the General Provident Fund Act, 1925
upon which the 1952 Act must have been based categorically
protected the nominee's right to receive the money beneficially.
Surely, the intention behind the 1952 Act could not have been
different? If so, why? Section 5 of the 1925 Act also uses the
phrase "right to receive", in the following manner.: "5. Rights
of nominees (1) Norwithstanding anything contained in any law
for the time being in force or in any disposition, whether tes-
ramentary or orherwise, by a subscriber to or depositor in a
Government or Railway Provident Fund of the sum standing to
his credit in the Fund, or of any part thereof, where any
nominarion duly made in accordance with the rules of the
Fund, purports to confer upon any person the right to receive
the whole or any pan of such sum on the death of the subscriber
or depositor occuring before the sum has become payable, be-
fore the sum having become payable has been paid, the said
person shall, on the death as aforesaid of the subscriber or
depositor, become entitled, to [he exclusion of all other µer-
sons, to receive such sum or part thereof, as the case may be,
unless...." Furthermore, a nominaUon under a provident fund .
scheme was very different from one under a life insurance poli-
cy. For instance, every provident fund scheme was very diffe-
rent from one under a life insurance policy. For instance, every
provident fund scheme, including Para 61, provides that a
member can only nominate a member of his family, which in
mosr cases is specially defined, or else the nomination will be
invalid. In the event of a nominee being a minor and the mem-
ber predeceasing the nominee there is usually a provision for
appointment of a guardian.

There was no question of the employer handing over the money
to rhe nominee merely to discharge a gonlractual obligation. A
member of a scheme is always free to aker his nomination upto

the time of his death.
As far as the 1925 Act was conCerned, the exisring case law
merely reinforced this position. The non-obsrante clause of Sec-
tion 5 clearly abrogated the personal law of the depositing mem-
ber. The Courts have also found compelling reasons of social
justice to uphold rhis view.
In Mahui ds Dharma Rao (AIR 1968 Or.8) a Division Bench of
rhe Orissa High Court observed as follows:

"the depositor is called upon to make such deposits with some
personal hardships and sacrifice, so that at the end of his ser-
vice,. the money may be available for su§sdor which it was
primarily intended. He may place the funds in the hands of
such heirs or dependems or even a stranger who in his opinion,
can make the best use of the fun,ds, for such purposes as he
desires. The object of rhe depositor is likely to be frustrated in
case the fund is made available for distribution like any of his
other assets amongst his heirs".

English Law
As if [his was not enough the Judge has also referred to the
historical basis for provident fund schemes daring back to the

Industrial Revolution in England. Industrial and Provident J
Societies were established in England as cooperative or reg- '
istered societies to enable a worker io save his income for his
future security. The Industrial and Provident Societies Act,
1893 also contained a provision for nomination. The pattern of
Section 25 of the 1893 Act as amended is .not remote from our
Indian Sratures. Section 25 (I) all6ws a member ro nominate a
person or persons to dues "shall be transferred" at his demise.
The English Courts hav"e interpreted thai: the power of nomina-
tion is tantamount to a restamentary disposition. In Re: Barnes
Ashenden V Heath [(l94O) Ch. 267], Mr. Justice Farewell '
adopting observaripns in .an earlier decision of the House of
Lords in Eccles Proz)idenl Industrial Cooperative Soci©/ Ltd. V
Gri//iths [(1912) A. C.483] found that there was nothing uncon-
scionable in allowing a w.orker to save the expense and time of
making a formal will by nominating an intended beneficiary.
The Chancery Courr adopted the following passage from the
judgement of Farewell L. J. in the Court of Appeal:
"Section 25 of the Act of 1893 Like several other sections of the >,
same character in similar Acts, is in my opinion inrended to a
confer a benefh on members of societies of this kind by giving "
them a limited power of disposition" in its nature testamentary
without the formality and expense of nµking a will or oqt'ai:ling
probate. The nomination in pursuance of such power i.e. like
any other testamtintary disposition, is revocable, and, like a
will, does not prior to the nominator's death, affect his proper-
ty, but leaves him free to deal with ir as he pleases, either by
withdrawing it in accordance with the rules of the society, 6r
receiving payment of his loans to the society, without any pow-
er of interference' by the nominee. The nominator is in the
position of a testator and the nominee of a legatee".

Significantly, a nomination form contains a certified declaration
by the member signed before the employer or his aurhorised
represemative. This in effect is surely a disposition in writing
duly witnessed. Its effect can in any case easily be nega[ed by a
subsequent will,
tiQwcver, Mr, Judce Wad was no[ readily convinced. On com'
paring Section 39 of the Insurance Act with Paragraph 61 uf the
1952 Scheme the learned Judge found "no material difference
in the concept of rhe right to receive the amount by the
nominee". In the'opinion of the Judge the wording of Section 5 6
of the 1925 Act was much more explicit than paragraph 6. :
Section 5 specifically excluded the applicability of the mem-
ber's personal law as well as every person other than the
nominee. In any event the legislative history of the two statutes
revealed thar in passing the 1952 statute or the scheme under it,.
the legislature must have obviously been aware of the earlier
1925 Act. Had there been any intention to make the nominee
receive the amount beneficially [he legislature would have spe-
cifically stated so. Conversely, [he legislature's failure to ¢io so '
indicated irs intention to specifically ensure that the nominee
would hold the sums merely on behalf of the estate.

The English cases were in rhe learned Judge's opinion totally
inapplicable as we had already codified the law on provident
funds suited to our Indian condhions. We, therefore, had our
own language and legislaUve history to interpret.

The implications of the judgement though serious for any em-
ployees gqverned by the 1952 Ac[ can be ameliorated by a
simple piece of advice: if fbr any reason you do not want your
personal law of succession to govern the dispositign of your
hard earned savings in the provident fund, then 'MAKE A
WILL.

€

Rakesh Luthra is a practicing adz:ocate in Delhi.
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i" a Registration

l Of Charges Under Companies Act0

./ A charge on a company's Property, ifjiled and registered within the stlpulate'd period, protects thechargee-creditor against other creditors in the eumt of liquidation. K. R. Chandratre argues -in the
|1 " follobing article that what is important is not the registration, which' is the duty of the Registrar, but the

.ding of the Particulars of the charge.
i
! Validity Of Charge The Act does nor prescribe any rime limit for regisrrarion of a

p ART V of the Companies Act, 1956, comprising Sections 'harge by the Registrar. If, therefore, a charge is duly fled by
124 to 145, deals with registraUon of charges by com. the company within rhe stipulated period of 3O days but it has

parties. A charge is an intention evidenced in a transaction not been regislered by the Registrar or unreasonable delay
I " whereby property, existing or future, shall be made available as, occurs in registering it, rhe quesrion that may arise is whether
l security for payment of a debt and that the creditors shall have a . the charge is void or not if the Registrar does not issue a certifi-
i '""<9 cate of regisuation. This siruation would certainly make rhe
i present righr to have it made available. Under Section 124 ci . .
I " chakge includes a mortgage. Section 125 provides that a charge posiuoii of a subsequent creditor precarious if he relies uport
\ created on die property of a company shall be filed with the the register of charges mainrained by the Registrar and, upon
i Registrar of Companies wiUiin 30 days of i[s creation. Ii further finding [hat rhere is no charge exisirng on the company's prop-
; provides that if a charge is not filed within the stipulated period erty, he grants a loan to Uie company on [he security of the

of 30 days, it shall be 'void against the liquidator and any credi. same property. Another question that may arise is whether the
ror of the company. Thus an' unregistered charge is void against charge is void or nor if the Registrar does not issue a certificate
rhe liquidator and any creditor of the company.However, i[ 1e. of registration.

" ! ' not void for all inrents and purposes. It is a perfectly valid and Non-registration On Filing: Charge Valid

good charge against the comqany so long as ir is a going concern In National Prozhncial and Union Bank of England zl Chamley
i (See AungBan Zqya U/S. C.R.MA.Cheuiar, AIR 1929 Rangoo't [(1924) K. B. 431], it was held that the charge becomes void

288). The company cannot conrend ula[ the chargee (ie. one in only if rhe particulars of ir are not deliver"Cd to the Registrar

| whose'favour the charge is created) has no righr to enforce rhe within 21 days (under Section 93 of the English Conipanies Acg !
" security, unless the company has gone into liquidarion. The 1908). The neglect to regisrer the charge by the Registrar wit! :

chargee can obtain a decree from the court for the sale of the not make it void.

) security and ger his debr sarisfied even if the charge was not Thus where ttie charge has nor been registered by the Registrarregislered with the Registrar. The chargee, however, cannot get despite the facr that the company has filed i[ duly within the
a decree or preferential repaymenr of his debt in respect of an stipulared time limit and the Registrar has neverrheless issued 2

i' unregistered charge once the company has gone into liquida- certificate of regisrrarion, the charge will not be void and the F
Dtion. Such a chargee has to stand in the queue of unsecured chargee's interest will be fully pro[ected. He need not worry :

creditors for satisfaction of his debt which rank Pari passu with whether rhe charge has been registered or nor by the Registrar.
b

i, other unsecured creditors of die Company. A subsequenr creditor would not be prorectedif he lends money l|i;"A to the company on die securiry of the siune property after hav- ,
i<- " Moreover, ifa subsequenr charge is created on the same proper- . .lng inspecred rhe register of charges in the Regisrrar's office. i

," " ty and the earlier charge has nor been registered with the Reg" The earlier chargee will also bC entirkd to get the security
! istrar, the earlier charge would become void and the lauer enforced in the winding up of the company. Thus, this situa-

charge, if registered, would enjoy prec&ience, in case the tion would be detrimental to his inreresr, bur it has to be so, i
latter chargee intervenes [o get tlie property sold in order to .

otherwise the character of conclusive evidence as to registration isatisfy his debt. It may be noted rhar even in such a case the of a certificate issued by the Registrar would be rendered otiose l
earlier.charge remains valid vis-a-vis the company and the com" (1. ·

" e futile) and the provisions of Section 132 would become a
' - pany cannor repudiare it. dead leuer.

i Filing And Registration iScrutton L. J. very aprly observed in National Prbincial as i0
k

It is pertinent to point our that a charge is rendered void ony if follows:
6
Pi the particulars of the charge are nor filed wirh the Registrar

whhin 3O days. Ii is the omission to file itie particulars which "Though one can see thar this may cause great hardship to 2 i
a
,

makes the charge void in view of the clear wording of section person who gives credit to [he company in reliance on a defec-
125 of the Act. However, throughout Pan V the words 'filing' tive register, one can also see that equal hardship would be i
and 'registraUon' are used in such a way as to give the impress. caused to secured credirors if their securiry was to be upset for i
ion that these rwo words are used synonymously and inter. reasons connec[ed with the actions of persons over whom they
changeably. A close suidy of various. provisons of that Parr had no control. For rhese reasons I rake rhe .view... that rhe
however, reveals that it is not so, with the result thar if is only giving of the certificare by [he Registrar is conclusive that the !
[he omisson to file and not [he omission to register rhar renders document creating the charge was properly regisrered, even if I

P

. the charge void. Registration of a charge is different from filing. in fact it was not properly registered".
g The term 'registration' has been used to denore the regisuarions In Stale Bank of India zl Haiyana Rubber Industries Pdi. Lid.,

""" ,. of the charge by the Registrar in his register of charges. [¢1986) 6O Company Cases (P&H)], Mittal J. observed that the

The Lauyrs April 1987 27 !
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i filing of particulars of the charge together with the instrument
l

! or copy thereof within 30 days after the date of creation of the
i

! charge is necessary and not registration of the charge with the
! Registrar. The reason is that the registration of the charge is

: within the jurisdiction of the Registrar and in case he makes
delay in doing so, the chargeholder cannot be held responsib-

:' "·. le....After the particulars (of a charge) have been filed, then the

i responsibiliry of the registration of the charge shifts on to the

i Registrar. A chargeholder (or the company) is absolved of his
duty as soon as he files particulars of the charge with the Reg-

,! istrar within 3O days. If the Registrar subsequently delays reg-
istration or fails to register the charge, it does not render the

, .charge void.
: No Period For Registration
i

- i In C. K. "Siva Sankara d. Kerala Financial Corporation &
" Others, [(1980) Comp. Cas. 817], decided by the Kerala High
' Court, a charge was created on F.ebrury lO, 197O, but the par-

! ' ticulars of it were filed on May 19, 1970. A petition for con-
: donation of delay, under Section 141 of the Act, was condoned
; by the Court on August 13, l97O and the delay was condoned
l by the Court on November 3O,l97O. The charge was, however,

' registered by the Registrar in his register only on October lO,
: 1972. Meanwhile, a winding up petition of the company was

. filed on March 20, 1972. It was contended that since the reg-
istration of rhe charge (by the Registrar) was effected at a time

: when winding up proceedings were pending, the registration of
: the charge was invalid and the chargee (viz. mortagagee) would
i not get precedence over rhe other debts of the company.
$

l The Kerala High Court rejected this contention and ,held that
this contention overlooks the fact thar the period fixed in Sec-

i tion 125 is for the filing of the particulars of a charge and not for
: the rq;isrration of it. The delay in registration contemplated in
! Section 141 of the Act is the delay due to omission to file the
q

t

i . particulars in time.' This is evident from the fact that Section
! 125 does not prescribe a period within which the Registrar is to

! register the charge or make entries in the register of charges.
Therefore, the delay in registering the charges even after the
Court (now Company Law Board) condoned the delay in filing

: the particulars and exrended the time may not affect the validity
and the binding nature of the charge.

' Extending The Time For Filing
' It is thus abundantly clear that it is only the omission to file the
l particulars of a charge within 30 days that renders the charge

void. Under Section 141 of the Act the Company Law Board
(edrlier the Court) is empowered to extend the time if a charge
is not filed wirhin 30 days or within next 7 days with the per-
mission of the Registrar. The section provides that the Com-

; pany Law Board may direct that the time for the filing of the
7

, particulars or for the registration of the charge be extended. It
is not clear why the words 'for the regisrrarion of the charge' are
used in this provision, when the Act does not prescribe any
time, limit for registration of a charge. If no such time limit is

' prescribed there is no quesiton of extension of time. It is in-
teresting to note rhar in the submntive portion of Section 141

: che only words used are: 'the omission to file with the Registrar
' the particulars of any charge..' The words 'the omission to

' register the charge' are not found there. It, therefore, appears
[hat the provision that the Company Law Board may extend the
time for registration of a charge is superfluous. It is of no
practical significance. The Company Law Board would not ex-
tend the time for registration of a charge. As a matter of fact the
orders passed by the Company Law Board Benches very meti-
culously and clearly mention that the time is extended for filing

¶
:
..

l
i

of the particulars of a charge (See 'Selected Decisions of the a jl

Company Law Board Benches', a publication of the Depart- " i
ment Qf Company Affairs, pp. 395 - 418). . l

mSub-section (3) of S|"|"'|"'("l'" 141 provides that where the Com- ,
C

pany Law Board extends the time for the registration of a "
charge, the order shall not prejudice any 'rights acquired in J.
respect of the property concerned before the charge is actually g
registered. Thus here again the word registration is used. Rule
38(3) of the Company Law Board (Bench) Rules provides that ' .
certified true copy of the final order passed by the Company "' ]l
Law Board Bench extending the time shall be filed by the Z
petitioner with the Registrar who will take the same on record. fi

In Bank of Maharashtra Ltd. a Official Liquidator, [(1973) 43 I
I ,

Comp. Cas. 505 (Mysore)], concerning registration of a charge t
after the time for its fling was extended by the Court, it was :
contended by the Liquidator that the charge was void against

W

him because the charge was not duly registered in as much as
the Court had extended the time for registration of the charge i

~and not for fling of its particulars. Thus, the official liquidato' ml J
sought to make a distinction between 'filing' and 'registraMn' qEf ..,
of a charge and argue that the Court should have extended the "
time for filing .the particulars, and not registration of the

C

charge. y
qp

" b

Rejecting that contention the Court observed that, "Section 125 "
prescribes only the time within which the particulars of a mort-

,gage have to be filed and does not prescribe the time within i
which the Registrar should register it. Secondly, Section 141
empowers the Court (now the Company Law Board) to extend

7

the time on an application filed by the company or any person :
interested in the mortgage or charge or chµe being registered, "
by the Registrar. All that a company is expected to do under j
Section 125 is to file the particulars in time. The act of registra-
tion has to be performed by the Registrar. If there is delay in

tregistration then the only consequence may be that the registra- T
tion may not prejudice any rights acquired in respect of the ""
property before the mortgage or charge is actually registered.
But it cannot be said that the registration itself is ineffective for
all purposes". i

.The probable consequence of delay in registration of a charge as "
indicated in the above observations of the Court is what sub- i
section (3) of Section 141 states. This means that if a company _µu
creates a charge of the same property before the applicanr regis- 7l
ters his earlier charge under the Company Law Board's order, F
the latter chargee generally has priority. Orherwise, the earlier ,
charge enjoys precedence even if the charge is registered after '
the company goes into liquidation.

·4 ..

Conclusion
In conclusion, a charge is valid even if the Registrar does not :
register it or makes unreasonable delay in registering it, pro-
vided the particulars of it are filed duly within 30 days. A
certificate issued by the Registrar is conclusive evidence of the
fact that the charge is duly registered. However, even if the
certificate is not issued by the Registrar there is no reason why
the charge should not be said to be valid since the Act makes a
charge void only if the particulars are not filed within 30 days.
Needless to say, to avoid complications, it would always be
advisable for a chargee to be vigilant to ensure not only that the :
charge is duly filed with the Registrar within 30 days either by
the company or by the chargee himself (if company fails or
neglects to do that) but also that a certificate of registration of'
charges is obtained from the Registrar in due course. . ,

,""·a
K.R.Chandratre is the ComPany Secraaiy of Thennax Pot. Ltd. '""

dr.
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Maharashtra Ownership Flats Act
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Pe Rules under the Maharashtra Ownership Flats ( Regulation of Constrution, Sale, Manage-
JL ment and Transfer ) Act, 1963 together with the Model Agreement to be entered into haDe been
published recentjy. Mahableshwar Molje argues that the nm Rules together with the Model Agree-
ment take away the existing rights of the j7at purchasers and are heaoijy weighted in famur of builders
and promoters.
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Skillful and ingenious drafting of agreemems by solicitors
and senior lawyers in favour of the builders and developers

had resulted in denying legal rights to purchasers of flats. The
Government decided to prescribe rules and Model Agreements
which were to be entered into between the promoter and the
purchaser of the flat, in order to safeguard rights of purchasers.
However, the Draft Rules to amend the Maharashtra Own-
ership Flars Aci (Regulation, Promotion and Construction etc.)
Rules 1964, which were expected to protect and defend the
rights of the purchasers of the flat within the framework of the
Ownership Fla[s Act would result in denying and depriving the
purchasers of their smurory rights.

The Maharashtra Ownership Flats (Regulation of the Promo-
tion of Construction, etc.) Rules, 1964 which have been framed
under Clause A-2(E) of Sub-section (2) of Section 15 of the
Maharashtra Ownership Flats (Regulation of Prom@on of
Construction, Sale, Management and Transfer) Acr, 1963
ostensibly have been amended to protect rights of purchasers.

Power to make Rules

Sub-section (2) of Section 15 casts a sratutory duty on the
State Governmenr to make rules in respect of building design
and construction materials to be used. This includes the disclo-
sure of information and documents; the contents of the Agree-
ment for Sale, the period within which the promoter shall sub-
mit an application for registration of a Co-operative Sociery or a
Company; and the peMod within which the promoter shall ex-
ecute the conveyance under Section 11 of the Acr. The S'tate
Government may also make Rules on any other matter for rhe
regulation of the promotion of consurucUon, sale, mdnagement
and transfer of ownership of flats. For the enforcement of these
statutory obligaUons, there is no distinction between the failure
to comply with the Act or neglect to comply with the Rules.
Breach of these Rules also attracts penal consquences.

Draft Rules

delays in construction of flats, registration of the society, execu-
tion of conyeyance and to prevent defective construction.

However, the amended Rules appear inconsistenr with the
object of the Act and in some respects are beyond [he scope of
the Act. Some of the amended Rules are more in favour of the
promoter, rather than in favour of the purchasers of the flats. Ie
fact, rhe amended Rules take away valuable rights previously
available to the purchasers of the flats.

New Rules

According to [he new Rule 3, the promoter is liable to display
or keep all documents, plans, specifications or copies rhereof
referred to in clauses (a), (b) and (C) of sub-section 2 of Section
3 ar the site and permit inspection of them.

Clauses (a), (b) and (C) of sub-section 2 of Section 3 provide

as follows:

"(a) to make full and true disclosure of the nature of his title to

' the land on which the flats are constructed, or are ro be Con-
structed; such title to [he land as aforesaid having been duly

certified by an Auorney-at-Law, or by an Advocate of not less.

than three years standing;

(b) to make a full and true disclosure of all encumbrances orj
such land including any right, Utle, interest or claim of any

party in or over such land;

(C) to give inspection on seven days notice or demand, of the
plans and specificaUons of the building built or to be built on
the land; such plans and spec"fications having been approved

by the local authorhy which he is required so to do under any
law for the time being in force;"

The new Rule merely repeats the provisions of sub-Clause (i)
of Section 3. Normally these documents would be avail?ble but
ordinary persons are not aware of the existence of these docu-
ments and plans and their rights in this behalf.

What was expected was that the Draft Rules and Model Agree-
ment would prescribe certain dates and particulars in respect of
Ute specific extent of the carper area and the area of the balco-
nies; secondly, the price of the flat including the proportionate
price of the common areas; and thirdly the description of [he
common areas and other facilhies. Ii was also expected that the
Model Agreemem would specifically refer to the tide of rhe
builder or promoter on the basis of rhe property card or extracts
of village form VI or XXI io avoid various mal-pracrices com-
mitted by the builders and developers. The Model Agreement

. ought to comply whh various other requirements specifically3

Nj. mentioned in Section 3 of Uie Maharashtra Ownership Fla[s"" Acr. The provisions ought to have provided safeguards to avoid
' j

.

Under the existing Rule 4, a promoter is bound to hand over
copies of all documenrs of ride, plans, etc. Thus the display of
doc.uments of title may not help the purchaser of the flat since
even previously though the promoters were bound ro give '
copies under Rule 4, in fact such copies were never furnished.
Unfortunately, there is no governmental machinery to verify as
to whether on every site such documents, plans, ac. are dis-
played.

The new Sub-Rule (3) provides that the promoter shall, in
the advertisement, give the particulars as required by sub-
clause (i) io (iv) of clause (m) of sub-section 2 of Section 3.

According to [he said clause (m) [he promoter is required to
srare in the advertisement the following information:
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LAW AND PRACTICE

"(i) the extent of carpet area of the flat including the area d Thus, by Section 7 as amended, it is specifically proYided
balconies which should be shown separately. that after the plans are sanctioned, the promoter cannot make 4j3µ

(ii) the price of the flat including the proportionate price of the any additions or "alterations without the previous consent -in
common areas and facilities which should be shown separately, writing of the purchasers of flats. However, the Model Agree-
to be paid by rhe purchasers of the flat; and the intervals at ment allowed the promoter to reserve his right on the FSI even
which the instalments thereof may be paid; after the property is conveyed. The effect of these two clauses

would have been that neither the fla} purchaser nor the promo-
(iii)rhe nature, extent and description of the common areas and ter will be in a posirion to utilise the FSI and take advantage of
facilities; and any fiirrher FSI which may be availabe. This is also contrary to
(iv) the nature, extent and descriprion of the limited common the undertaking made by the promoter to the Registrar of
areas and facilities, if any." Societies while forming the Society that all further FSI will

As far as giving the description of common areas and facilities ' belong to the Society and not to the promoter.

and limited common areas and facihties is concerned, if the It was, therefore, suggested that the flar purchaser or the
project consists of one or two buildings it will be possible to Society must continue to be entitled to any extra FSI. There-
give the details; bu[ if the project is big, this will create com- fore, tha[ portion of Rule 7 which disentitles the flat purchaser
plications as all rhe buildings may not have the same common or the Society to the benefit of any extra FSI ought to be
areas or facilities. , deleted. Fortunately, the Government has accepted this conten-

Other loopholes also remain unplugged. For example, in case tion.
of the prices for sale of flats immediately after the builder has Clear and Marketable Title
purchased the land, it may be possible for the builder to men- ="
tion the sale price of a flat. But if the builder sells some flats Clause 5 of the Model Agreement provides that in case rhe W
larer he is bound to increase the prices. The increase in prices promoter is acting as an agent of the vendor, lessor or original
may be due [o the increase in the cost of construction, or due to owner, he shall, before handing over possession of the premises
the mounting interest burden and overheads, or due to a sud- to the flat purchaser, and in any event before the execution of .
den rise in the price of flats as it is a free economy. At this time the conveyance, ensure that the land is free from all encumbr-
it will be difficult for the builder to mention or give all the ances, etc.
particulars in the advertisement as also in the agreement.

Termination of Agreement
Model Agreement

Clause 7 of the Model Agreement empowers the promoter to
The Model Agreement to be entered into between the prom" terminate the agreement and to forfeit the monies paid by the

orer and the purchaser of the flat is given in Form No.5· flat purchasers, on the flat purchasers committing defaults iii

It must be poinred our that according to the amended Section payment on the due date of the amount due and payable by the
4, the agreement shall be in the prescribed form. Thus the fkt purchaser including his or her proportionate share of taxes.
adoption of the form is mandatory.Therefore, if the promoter Jevied by the concerned local authorities and other ourgoings
desires to change rhe agreement, the question will arise whether and/or on commiuing any breach of any of the terms and condi-
he can make changes in the model agreemenr. The Form is tions contained in the agreement.
exhaustive and is almost similar to the agreements which are This provision is made inspite of clause 6 of the Mode!
being entered into today by the promorers except for the provi" Agreement providing for payment of inrerest. Thus the promo-
sions for apportionment of the price, carpet area and other ter gets a right [q terminate the agreement and to forfeit all the
derails to be Mentioned. - monies paid by the purchaser of the flat if the latter commits a

Floor Space Index default even of the last instahnent. The agreement can be ter- "
minated and monies can be forfeited even if the purchaser com- m

Rule 4 makes i[ obligarory on the promoter to declare the mits default in payment of his share of the outgoings. General-
F.S.I. available. This is a welcome provision. However, the ly, a flat purchaser has io pay outgoings after he is put in
following proviso is contrary [o law and against the interests of possession of the flat. Therefore, the promoter gets a right to
the society member: terminate the agreement on a default in payment of even a small
"If at any Ume prior to or even after the execution of the amount of outgoings.
conveyance or assignment of lease the floor space index at pre" It is, rherefore, suggested that Clause 7 should be delered.
sent applicable to the said land is increased, such increase shall The promoter should not be allowed to revoke the agreement if
entire for the benefit of the promoter alone, whhout any rebate the purchaser has paid more than 5O°/j of the amount shown in
to the flat purchaser." the agreemenr. This should be so as the present experience in

It was really surprising that such a provision should be made. Bombay is that 40 to 50°/o of the amount or taxes without re-
In fact, it has always been the contention of the societies that ceipt, can be revoked only with the permission of the Collector
once the conveyance is executed, the property belohgs to the or such other Competent Authority.
Sociery and if any further FSI is available the sane wih belong Significantly, in rhe proposed amendment of the Bombay
to the Society. Ii is not understood how after the execution of Rent Act, the Government wants to provide that even after kt
conveyance the promoter can reserve his rights on the FSI suit for ejectment is filed, the renant can tender the rem; but 9r ;
which may be available after conveyance. In fact this directly the case of ownership flats the Government wants to take away
contradicts Section 7(1) (i) (ii) where it is specifically provided the right of a flat purchaser who has paid lakhs of rupees for
that afrer plans and specifications for buildings are approvedj purchase of his flat.
the promorer shall nor make any other alterations or additions -
in the structure of the building without the previous consenr of Possession and Refimd of Amount
all rhe persons who have agreed to take [he flats in the said .
building. By clause 9, it is provided that if the promoter fails or neg-

3O The Laujyers April1987
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i A"-iects to give possession of the premises to the flat purchasers by
l " the specified date, [he promoter shall forthwith refund to the

-' flat purchaser the amount already received by him for the pre-
f mises with simple interest at 9% per annum from the date the
i promoter received the same rill the date the amount and interest
i thereon is repaid. .

This will intensify malpractices by the promoters as any
promoter can take advantage of such a clause particularly when
the prices of flats are rising every day and when the promoters

[

i and builders are paying interest to the investors at a higher rate.
} Every one knows that the purchaser of a flat also has to pay
' black money and this will not be refunded because there is iiq

record of it. Thus a promoter, without constructing any build-
ing, can go on enrering into agreements, refund the white
money and go on earning higher rate of interest if he invests the

| monies elsewhere, particularly when even banks and corpora-
,; tions pay high interest rates.

' It is important to no[e that under Section 13, any promoter
7"%7 who without reasonable excuse fails to comply with or con-

"' travenes any provisions of the Ownership of Flats Act, is liable
for punishment. Section 8 gives an option to the promoter for

-- [ermination and refund. Thus the promoter can easily escape
from the provisions of Section 13 and esCape the criminal liabil-
ity. Clause 9, therefore, should be deleted.
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The Government has comradicted itself completely. On the
one hand the Government wants the promoter to escape from.
liability, and on the other hand rhe amendment to Section 13 of
the principal Act makes a show of increasing the punishment
for default by promoter. Ir is, therefore, suggested that the
promoter should be required to refund the money on the bask.
of the market value of the flat at the time of refund, with a rate
of interest at 10%. The promoter should be made to pay adequ-·
are compensation and should not be allowed to escape by mak-
ing payment only of the principal amount. -

Formation of the Society
Clause 12 of the Model Agreement empowers flat purchasers,
along with purchasers of orher spaces and garages and/or car
parking areas, [q form and register the Society. The definition
of 'flat' includes a garage but does not include space or parking
place.

The Rules, therefore, are wider in scope.tlian rhe Act. Thus,.
a person who has sold open parking space can become a mem--
ber of the Society. This is even contradictory to the Develop-
ment Control Rules of [he Municipal Corporation of Greater
Bombay.

The effect of Clause 12 of the Model Agreement is that the
duly is now cast on the flat purchasers to form a Society, assum-
ing that the promoter shall co-operate with the flat purchasers.
in forming the Society. This is also contrary to Section 10 which
makes it mandarory on the prorrmer to form and register the
Sociery as soon as the minimum number of purchasers have
bought and raken possession of the flats.

It was brought to the notice of the Bombay High Court that
builders avoid registering a society on flimsy grounds. Thereaf-
ter, it was found that the Deputy Registrar of Co-operative
Societies was deliberately declining ro register the societies.
The Courts had held that applications for registration could not
be refused. ( Dr. DeDendra Chimanlal Shah a State of Mahar-
ashtra, CTJ 1642 of 1986 - No.l642 of 1983 dated 2Orh August,
.1984 ). A Rule must be made [c) grant provisional certificate of
registration to the Society, when purchasers of the flats are put.
into possession.

The amended .Rule will enable the promoter or builder to
escape from his statutory obligation arising under Section 10 of
the Act, and delay the registration in order to retain the control
over the properry. This clause is also .against"rhe interest of the
purchaser of the flat. It is, therefore, suggested that promoter
should not be allowed to escape from his statutory obligarion to
register the Society, and the member should be made to extend
all co-operation. If there is delay on accounr of IKin co-operation
by the member, rhe promoter should not be held responsible.

It must be noted rhat where the promoter failed to take any
action to form a Co-operative Society, it was held to be an
offence under .Section lO Rule 8 of the existing rules [Bhupal
Anna u. State (1982) l Bombay C.R. 340]. It must also be noted
that executing a conveyance in favour of the Sociay under
Section 11 of the Acr, is held as a starutory obligation [ Vrinda-
van (Boridi) Co-opercuive Housing Socieg a Kannarkar Bros.
(1982) MLJ 607] whereby under Rule 9 of the existing Rules
rhe promoter was required to rake necessary sreps for executing
the conveyance within a period of four momhs from rhe date
of registration.

With regard to the provisions relating to the conveyance, it is
suggested that once the Society is registered as required under
the Maharashtra Co-operative Societies Act and Rules there-
under and if the promoter does not execute rhe conveyance
within a period of four months or within a reasonable period,
the property should automatically vesn in the Society, so rhat
the Society can take up necessary steps to regularise furrher
transactions, if any. In case any stamp duty is required to be
paid for the transacrion that should be recovered from the

promoter.
Payment of Legal Charges and Other Dues

Clause 15 of the Model Agreqnent casts a duty on the flat
purchasers to pay to the promoter on or before the delivery of
the" possession, amount for legal charges, share money, entire
fee for formarion and registration, etc. This throws an addirion-
al burden on rhe purchasers of the flats. Normally, legal ex-
penses should be borne by the promoter. However, the promo-
ter is allowed to collect money on account of share money and
expenses for the registration of the society, stamp duty, etc.

The amounr should be deposhed in a separate account as
many times it is found rhar once the amounr is collected, the
promoter avoids taking any further steps for registration and
payment of sramp.duty, erc, without reasonable cause.

B

Transfer of Flat
.Under Clause 29, a flat purchaser cannot transfer his posses-

sion without the previous consent in writing of the promoter. It
is important to note that when the purchaser of the flat is put in
possession of his flat, he has paid rhe enUre price and all de-
posits required to be paid and thereafter noUUng remains due
and payable save and except his share of maintenance charges.

I1l is not understood why at that stage he should obtain the
previous consenr in writing of the promoter for sale of his flat.
This Rule will result in forcing the transferee to pay additional

" transfer fee as a result.of which the promoter will delay the
registration and conveyance of the society.

Terrace Flat

By Clause 35, it is provided [ha[ when the terrace is sold to
rhe flar purchaser for his exclusive use, the same will·'belong to
him exclusively. It must be noted that normally the terrace
should be a common property of the society, and therefore, it is
suggested that unless the majoriry of the members agree, no one
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person should be allowed to have the terrace exclusively for
himself.

Welcome Amendments

While pointing out the objections to the Rules, it must be
noted that there are some good amendments also which are in
the interest of the purchasers of flats.

For example, under Rule 9, a charge is created in favour of a
purchaser on the building where it is situated or where it is
likely to be situated.

Rule 10 provides that if the flat purchasers bring to the prom-
oter's notice the defects in [he premises or in the building in
which the premises are situated or materials used therein or
unauthorised construction of the said building within a period
of three years, it shall be rectified by the promowr at his own
cost.

b

There is also a provision in the Rules which further provides
that inspite of the defects or unauthorised changes brought to
the notice of the promoter at the expiry of the period of 3 years,
the flat purchaser, along with other purchasers in the said
building, shall be entitled to receive from the promoter the
compensation for such defects or changes.

However, it must be noted that where the promoter fails to
carry out the defects within a reasonable time, the purchasers of
the flats or the Society should be allowed to remove the defects
and should be allowed to recover the cost with interest thereon
from the promoter and at least 10% of the total amounts col-
lected by the promoter should be kept in a separate account for
this purpose.

In order to avoid the payment of money Without a receipt,
restriction should be imposed not to take an amount oveI
Rs.l,OOO/- in cash, so that there will be some check on cash
transactions.

Under Section 6 of the Ownership Flats Act, the promoter is

J
.
~

supposed to be a trustee and therefore, one eXpects him to look <

after the difficulties of the purchaser of the flat in the capacity
of a trustm It is, therefore, suggested that additional Rules be
framed whereby it will be obligatory on the part of the promo-
ter to get an occupation certificate within a period of one month
from the date of occupatioii, and if the Municipality has
allowed the occupant to stay in the premises for more than 3
months with all necessary amenities, it should be deemed that
the occupants are entitled to the occupation certificate and the
Municipal Corporation should not be allowed to take steps
under Section 353-A of the Municipal Corporation Act.

At times on accoynt of alleged non-payment of taxes the
promoter avoids the registration of a society and/or avoids the
conveyance in favour of the Society. The purchasers are virtual-
ly blackmailed into paying the taxes in order to avoid the prop-
erty from being auctioned off. To avoid this the purchaser of
the flat should be allowed to have a lien on the property to that
extent and they should be allowed to adjust that amount against .
the deposit lying with the Municipal Corporation and other a

Jauthorities.

On inspection of tide deeds, including the extract of village
records and proBerty register and the agreements for sale and
copies of the original plan, the promoter should be made to
enclose theSe copies along with the agreement for sale itself in
order to avoid any further disputes or delays.

Unfortunately, the prOvisions for inflicting punishment on
delinquent builders or promoters are inadequate and insA-
cient. These provisions .are merely on paper as they are made
subject to a number of 'excuses', such as the absence of build-
ing material, unexpected riots or disturbances, etc. In the abs-
ence of specific provisions relating to reasonable cause, builders
will always try to seek some excuse or other to avoid construc-
tion and delay in dehvering the possession and thus continue to
exploit the purchasers of the flars.
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LETTERS

. 3
'" «" PUCL Activistjailed In Raipur

.
,, RaiPur Municipal Corporation(RMC) has started th.e eviction of

small shopkeepers -and vendors for
k .

" "Ulegal encroachment'. Armed with
or

an order from the MP High Court, and

.
' rnis-interpreling the Olga Telhs Case

Judgement of the Supreme Court, rhe
L

: Municipal Administrator, Ajay Nath,
and the Commissioner R.D.Pandey, ·

have rendered many self-employed
\

" people jobless and sire-less. In the
·name of "beautifying the city" the

administration has discriminared, par-

, Uculary in Sadas Bazar, in favour of

the rich and powerful While, on the

,K.~ one hand, small vendors have been
' j shifted to Shashui Bazar, the rich busi-

,' " t ness community's "illegal encroach-

ments" have been spared by the RMC.
t

L. i J The entire demolition drive of the

! "' RMC has raised rhe following issues:-

. ) 2 A) Is the RMC justified in de-': : molishing die foorparh vendors and

; self-employed people without provid-
, ing any systematic alternate arrange-

, " rnenr for a reasonable livelihood?l

' ' b) Is the RMC biased against the

, " small and poor vendors and sdf-
f employed," and deliberately benefirting
i: the rich and influential under irs pre-
' sent demolition drive? '

:; C) Whether or not the RMC is fol-

'i· . lowing the rules of natural justice and

' humanitarianism by abruptly de-
,
f molishing the self-employed during
! i. the nighr hours resulting in damage

<U and loss to the life and properries of the

, Poor and oppressed? (Two poor ven-
dors have sustained multiple fracture

of legs due to the night activiries of the

" RMC)

.
Ar the same time, eight vendors and

i,
j hutmenr dwellers in [he Lendi Talab
[' area were evicred by the RMC,

, although they are covered under a sray9L

' order granted by the Supreme Court in

May 1983, resulting in a clear-cut case
! of Contempt of Court. As PUCL pro-

tesred against rhe illegal demolitions,

6' the police arreswd Mr.Sail PUCL Re-
gional Secretary on the charges of ob-

srrucUng governmenr officials from

performing rheir duty under

: Cr.P.C.34l and 353 and under

! Sec.506B for rhreatening [he life of
!" '."9 govemmenr officers. He was released

: " ' on bail the same evening through the

eforts of lawyer members of the
PUCL. Through such highhanded
means RMC robs the poor and muzzles

protest.

pucl & dr
Raipur

Women's Right
To Home And Housing
In India women only have the right to
a temporary shelter in the house of
their fathers, brothers or husbands.
Society and the religions deny the
woman a right to property in her own
capacity. Thus a woman who is the
caretaker of the family property, the
children,the home has no right to the
very house she.has nurtured to make a
secure heaven, whether be it in a vil-
lage hut, in a slum jhopadi or a palacial
bungalow.

Womens' Organisations have pointed
out that:-

1 Though there is a uniform per-
sonal law recognising the obligation of
the husband to maintain his dependent
wife, the .right of a wife to parr own-
ership of the property acquired by the
husband and wife during marriage is
not recognised.

2 Contribution of a female to
family economy is not recognised. A
larger number of women participate in
the family's effort to earn a livelihood
but are Elnpaid family workers.

3 Most married women do nor
have an independent source of income.
Many give up their employment after
marriage to devote all their time to
house work.

4. Women are economically de-
pendent on their hushands. Any prop-
erty moveable or immovable acquired
during marriage is paid for out of the
husband's earnings. The marrimonial
home is registered in the name of the
husband.

In case of divorce or separation women"
without any earning, without any righr
to the mauimonial home are deprived
of all security.

The Jbint Women's Programme has
recommended that :-

1. In programmes for the disrribu-
tion of house-skes, houses and pauas
for agricultural land, efforts be made
thar all such distributions are reg-
istered in the names of husband and

The Laqers April 1987

wife joindy.

2. Government should encourage
giving house sires, agricultural. land
and houses to single women, heads of'
households who are dependent on
others and "have no other means of
livelihood and survival.

The Delhi Development Authority's
decision to give joint ownership to hus-
band and wife for the houses registered
under their schemes is a laudable step.
This should set housing agencies of
different states and state administra-
tive bodies rethinking on the question
of joim ownership.

Joint Women's Programme Nezo Delhi l1O 014

Sphinx-like Silence

Tn AIR 1968 SC 754, a Constitution
JL Bench of the Supreme court of India

-had occasion to deal with Rule 6A(2) of
IAS (Recruitment) Rules, 1954. The
court decided that: "The transition of a
memijer of the service from one scale

to another does not depend upon selec-
tion or the consideration of the compa-
rative merits of the officers in the
junior scale inter se bur only upon a
conSiderdrion of his seniority." .

Relying on this law, an IAS officer of
Maharashtra Cadre filed a petirion for
appointment to the senior scale of IAS..

The Petition was finally heard and dis-
missed by the Central AdministratiUve
Tribunal, New Bombay Bench, New

Bombay.

Unfortunately there is no mention in
the judgement though the petitioner
relied on that case. The Tribunal has
acted as ifit is ignoranmt of Article 141
of rhe Constitution of India. It need
hardly be said that disregard of the
Constitution by the Tribunal will only
pave the way of lawlessness in the
counrry, because if the judiciary of the
country is disrespectful towards the
Constitution, there cannot be a rule of

law in the country.

It is increasingly becOming a tendency
in the courts not to record arguments
of the litigant thereby elirninating the
necessity to give reasons. This results
in great miscarriage of justice, leaving
litiganrs with no remedy. If an appeal
is filed, the judges of the appellate
court rely on rhe judgement and nor on
the statement of the lawyers.

A reader
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Shackling Labour
R ecentjy the Central GoDemment circulated a note proposing substantial changes in the Industrial

Disputes Act, 1947 and the Trade Unions Act, 1926. The note has been rqproduced in the Notice
Board section of 'The Lautyers' of February and March 1987. Madhav ChaVan in this article argues" "
that'the proposals are, in euect, anti-labour and need to be countered.

The proposed amendments to the of each and every amendment prop-

Industrial Disputes Act, 1947 and osed by comparing ir with the laws as

the Trade Unions Act,l926 have been they exisr today. It is necesary rhough

circulated, presumably by the Union to look at the proposals and pick the
Labour Minister's oifice, in order to theme. If it is anri-labour, it must be

initiate a discussion. The theme of the defeated and a proper philosophical

amendmenrs is nor' new. In 1976, framework should be laid down to

under the Indira Gandhi government oppose changes in the present law.

and in 1978, under rhe Janata govern-

ment, similar proposals were toyed The New .Machinery
APRLLI¶7Mwith and shelved. Clearly rhe indus- erom

trialists,andnot just the present ruli"' AVTHE LAWYERSW
parry, have a keen interest in get[ing

rhe amendments through. While rrade=.-. coll6mve

unions have protesred againsr the

amendmems, no section of the indus-

trialists have found ir necessary io say m
anything against the amendments. The

amendments are againsr labour and

cannot pretend to be otherwise.

The present government, the. repre-
semarive of the industrialists" as" a 1de

whole, has a dream. Economic prog-

ress withour indusrrial conflict. Strikes

(and of course lock-outs) stand in rhe 1bdNrrr "
way of realisation of [his dream. In- °gjjc'
dusuial dispures stand in the way. 4 jb.
Class conflict srands in the way. So,

says the government, make laws and

do. away with indusrrial disputes (by

calling them 'relations'!) and wish the The first parr of the proposals deals

class conflict away. Unfortunately, as with rhe organisation of a new machin-

Tong as producrion relations based on ery for resolution of disputes. Since

exploitation exist, dispures will con- there is no preamble to the proposals,

tinue. we must hazard a guess that the new

Yer one cannot but agree with the machinery is expected to speed up rhe

proposal that laws enacted forry and process of litigation. Wherher [his will

sixty years ago must be changed. acrually happen or nor remains to be

However, the question is, in whose seen. Yet rhere is nothing in [he prop-

favour? Those who say changes should osals io indicate that it will actually

be in favour of the working class, in- speed up rhe process.

chiding the so called "well paid", are The Inclusrrial Relations Commis-
Quite forrhrighr about it. Those who sions proposed to be se[ up are ro com-

want the scales ro be further tipped in pnse non-judicial members in addi-

favour of the indusuialis[s are'nor in a rion to judicial members, both being
position to openly voice [hat view· equal in number. These non-judicial

They 'try' to be 'even-handed'- members will be 'eminent' people in

Ail this point, when everybody is rhe fields of trade unions, business and

crying wolf and nobody really knows if management. The goddess of jus[ice is

the wolfis abour ro really come, i[ may naturally blind to [he differences be-

not be worthwhile debaling the effects tween trade unions and management.

4 The Lazqyers APril 1987

However, the auOor(s) of the prop-
osed amendmenrs is (are) not. In the
sections dealing with strikes, union
recognirion dnd so on': they make it
clear that they are out to finish off,
with a srroke of a pen as it were, the
unions which "instigate" or call for
"illegal strikes". They will have such"
unions derecognised and their registra-
tions alSo may be cancelled. !

The Industrial Relations Commis-
sions, comprising different members,
are to adjudicate disputes. Has it not,
occurred to the authors thar for ob-
vious reasons the "non-judicial" mem-
bers may not agree amongst them-
selves over a ruling? This, is an obvious
lacuna, which is nor expected in such a
detailed note. The details of how the
m'achinery works, its design etc. need
not rake up our time. Let us look at its
product. If it is going to manufacrure
the bluer pill we should not fall for the
salesman's sweet ralk.

The Right T'o Strike
According ro the Directorate of ECOnOr
mic and Sratistical Survey, Gciverri~
ment of Maharashrra, on January 1,
1986, the rario of number of workers
affected by lockouts to those on strike q
was 1:1 . In January 1987 the workers
affected by lockouts had increased and
the ratio was 3:1. A guided tour of the
ihdusrrial area will make the picture
more vivid. The lock-out has become a
regularly" used weapon of rhe indus-
trialists. Any excuse will do. In fact,
excuses are contrived. An eminent
management lawyer candidly declared
recently in a private conversation that
since rhe employer cannot retrench,
lay-off or close down, his hands are
tied and he resorts ro lock-ours.
Apparently a lock- out hurts less, when
profits-losses are rhe issue. Otherwise
the company has to be kept runnind,
wirh huge wage bills. It is a war of

IP ,
amiuon in which rhe workers musr
lose. The industrial environmenr today
is characterized by an offensive on the , "
pan of the indusrrialists. The offensive 7

4 ..
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.
. *|" Z"" is linked with modernisation and high-

. er productivity at the cost of the work-ing milliQns.
) Yet, the proposed amendments are

E making strikes (illegal onps of course!)
T their target. Finish them offwhile they

are down is the name of the game.

Proposals 4 and lO in section
i A.VII.B of rhe circulated note are de-

signed so that no trade union (and its

, oHice bearers) engages in or even insti-.l
! gates "illegal strikes". Further, the
{

i office bearers of the trade unions are
i expected to stay out of trouble with not "
f
l

i only the criminal law but also under
i 0 . the Industrial Disputes Act. It is com-

i 4 mon knowledge that the entire strategy
i' "7 of the capitalists, er.. employers, is al-

" ways based on proving a strike to be

' illegal and the strategy of the rrade un-

, ., ion is exactly the opposite. Now our
.<. elected government would like to hangP

' a threat of derecognirion on the heads
. ' of the unions as soon as workers con-

,l:- template a strike Without following the
new procedures for going on strike as
proposed in Section E(a). Advantage:

b capitalists.i Most trade unionists worth their

name, at one time or another, are pro-
secuted under some provision of the
Indian Penal Code (IPC) or the other.

' These prosecutions need nor necessari-,[ ' ly be concerning a rrade union dispute

i' but even a s.imple political satyagraha.
' Prosecution under IPC is one of the

weapons the government tries to use to

- harass trade unionists at all levels.?4 Anybody !"""'1" '" with the working of

a trade umon can easily imagine a hun-
,
., dred scenarios which could ledd to pro-secution and conviction of a bona fide
!

trade union leader. Here is another
way of increasing litigation. Appeals
and counter-appeals regarding the cri-
minal cases go on. Mr. Billionaire" or
his nephew, Mr. Milliollaire,refuse to
negotiate with a union or a leader
whose registration is likely to be lost.
The government pretends that it is
only out to get rid of the professional
instigators. But, in effect, it is going to
deny the workers their right to be rep-
resented by an organisation or an indi-
vidual of their choice. Down with rhe
fundamental democratic. rights is the
clarion call of the Government. First
set: to the capitalists:

Recently in the north-eastern sub-
urbs of Bombdy, I had an opportunity
to discuss this point with some work-
ers. The suggestion that emerged from
the workers is as follows.

"You want our leaders ro follow all
the laws. If they don't, you will take
away our hindamental right to get
organised in the union of our choice.
Well accept the suggestion provided
you accept ours: Anytime an employer
or his manager breaks a law, whether a
tax, civil, labour or criminal law, THE
EMPLOYER AND HIS FAMILY
SHOULD LOSE lHblK RIGHT TO
OWN PROPERTY AND A MANA-
GER sFioULD BE BARRED FROM
HOLDING A MANAGERIAL"
POST."

, The problems of unorganised work-
ers working in small units are of major
concern. The government has repe-
atedly taunted the organised working
class in this context and yet there is no
proposal incorporated in rhe note to
give relief to the weaker, inhumanly

I

mth
j" \"

~"

. 4· b:
i'

exploited wage slaves in the small un-
its.

Section E pretends as though strike
action is on par with lock-outs. This is
unacceptable A?erhaps to add a touch
of humour, Section E.b.iv pompously
declares .that the "government shall
continue to enjQy power to prohibit
lock-ours". What the government en-
joys is obvious. As notEd. above, 75°/o
of workers engaged in disputes are
subjecred to lock-outs today. Aij the
government can do is to note this fact.
Should we appreciate the Union Minis-
try's sense of humour?

Multiciplity of "Trade Unions

One third of the proposed amend-
ments, sections B and C, deal with an
issue of prime importance, the issue of
muhiplicity of trade unions.

No trade union leader worth his/her
name wants the problems due to multi-
plicity to continue. The specific "
reasons why multiplicity is undesirable
to any trade unionist varies depending
on one'S approach to trade unions and
working philosoEhy. Interestingly,

" ' " qp"-

manageIIlent--Tepresenlauves also de-
clare that they would like the business

of multip]ici[y to be settled. They
would like, they say, to be able to'deal
wirh one Single representative of the

workers. Whar rhey will not declare

openly is that They want a represenra-
rive who does what they want. In the
event that rhe particular representative
becomes a stumbling block, the man-
agement does everything in its power

to break uB' the unity of workers and "
promou: another union. It would be
erroneous to think rhar this happens
only at the unit or industry level. A

glance at the history of trade unions
clearly bears out this point.

While discussing the problem of
multiplicity of unions, it is necessary to
separate trade unions which have
arisen ou[ of fracrionarion of the poli-

tical mainstream of rhe Indian working
class movement from those which have
been born and/or promoted as a divi-

sive tool of management aided by the
political envihnment at the time. Un-
til 1946, barring some. inrermediate

phases of political disunity rhe orga-

nised working class mainly in large-
scale industries, was united under the

All India Trade Union Congress
(AITUC), Uiese days identified whh
[he CPl. The birth of Indian National

The Lauµrs APril 1987 5
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IJrade Union Congress (INTUC) was
the introduction of class conciliation
approach in,the trade union movement
in India, except in Ahmedabad, where
M. K. Gandhi had already organised
the Mazdoor Mahajan on a purely class

¶T

conciliatory basis much before. inde-
pendence. The Hind Mazdoor Sabha
(HMS) was born our of a split within
INTUC in 1948 and could be consi-
dered a welcome event and a sign of
the political maturity of a section of the
working class. The split within
AITUC to give rise to Centre of Indian

- Trade Unions (CITU) was enrirely
different. NoneUieless all these orga-
nisaUons were born as a result of a lack
of consiswnt environment promoting
unity of the working class. The orga-
nisarions, or more accurately rhe
gangSter leaders, who appeared on the
uade iihion scene later, were born oui
of a need of indusuialists a time when
the working class, under tremendous
pressure was waging nuj;rous battles.
The group of number o ndusrrial dis-
putes regisrered in Maharashtra since
1960 ro 1986 against the corresponding

, year show a high 'pearin"1966. Thisyear and the following period up[o
1974 saw the birth and rise of gangsrer
"trade unionists", coincidentally
operating under the INTUC banner.
This was the period when strike break-
ing activity also peaked with Shiv Sena
plying a trade union among workers
which has also split in recent years.

How to deal with Multiplicity
One may distinguish between the trade
unions by the interests they serve but ii
would be wrong to insist thar they ex-
ist, barring those prorected by the BIR
Act only because of the employer and
or legal sanction. Without some sup-
port from tlie workers (for whatever
reasons) a union can not continue to

. .
survive.

All trade unionisrs worth their name
demand that rhe principle of bano[
should be accepted as the sole crherion
to decide which union has how much
following among the workers. Mr. Y.
B. Bhonsale of the Tata Labour Ser-
vices has (See Box) three reasons to
disagree viz. i) non-members would be
able to vote, ii) the trade union move-
ment would be weakened (since) iii)
membership will not be considered im-
portant. Without raising any doub[s
abow his sincerhy in giving the second
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reason, let us tackle the reason which
would be central to the ploblem
of "verification of meinbership" and to
the problem of appointing the recog-
nised union and/or the Bargaining
Agent/Council.

The "union", which is wrongly con-
sidered synonymous to the leader(s)}
are the workers. The appointed office
bearers of a recognised union, which
under the current provisions is also rhe
sole bargaining agent, represents ALL
workers in a collecrive dispute regard-
less of whether rhey are PAID MEM-
BERS of that union or not. The agree-
ments signed by the union representa-
tives are binding on ALL workers
within the unir or industry. The non-
members may or may not have active
objection to the recognised union- rep-
resenting their imerests as a Collective.
Bargaining Agent.. Paymem of mem-
bership dues, or beuer still, a record of
payment of membershipdues is not are-
liable criterion io identify rhe repre-
sentative union. Coercion, collecrion of
membership at the salary counter,
variations of check-off system, a bulk

The LauyersApril 1987

collection of annual or quarterly mem-
bership are methods typically used by
recognised unions. These modes of
payment of membership cannot prove
that the workers are paying the money .
of rheir own free will. a

Why should a worker have to pay
even a paisa io prove thar he is a mem-
ber of a particular union? The union
membership is to be paid to raise funds
f9r the runninj; of the,day to day affairs
of the union and is ehUrely a business
of the workers. They may raise these
funds monthly or as and when rhe need
arises. What right does the govern-
ment or the employer have [o interfere
with this process?

On the other hand,iIia secret ballot,
a worker chooses the union he wants to
join. The final tally of votes will IlO[
say who belongs to which union bur
the numbers will clearly give a picrure
of which union has whu "mem-
bership", or beuer, what following.
Why should a managemenr representa-
tive object to non-members voting? A µ

.worker may have paid membership i""
dues io a particular union bu[ on the
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day of the ballot he may vote for
another union. Why stop him?

Since the recognised union, the bar-
gaining agent, represents all the work-
ers any way, they must be allowed to
vote on their "choice with no money
coming in the picture.

The acceptance of rhe principle of a
secret ballor must necessarily be the
first step towards attacking the prob-
lems arising out of multipliciry of un-
ions.

Bargaining Councils And
Associate Bargaining Agents

JJhe concept of Bargaining Councils

. is a welcome one but has liule meaning
without a proper procedure to ascer-
tain the following each trade union has
by a secret ballot.

The consUtution of the Bargaining
Council makes the issue of union 'rec-
ognition' redundant beckuse all unions
will have a proportionate represema-
Uon on the Bargaining Comcil. Since
'recognition' has [o do with the author-
ity to enter into collective agreement,
once a Bargaining Council of all unions
is formed, 'recognition' has no real
meaning unless even in a Bargaining
Council the recognised union has the
sole and final say. In such a case the
significance of forinarion of a Bargain-
ing Council is lost.

Section C.26 (ii) proposes repre-
sentation of more than one regisrered
union (having at leasr 25% mem-
bership) on the Bargaining Council as
an Associate Bargaining Agent. Mosi
trade unionisu welcome [his step. The
disagreement appears to be, and is
bound to crop up rime and again in
practice, about what to do in case the
representatives of a minoriry of work-
ers on [he Bargaining Council disagree
with the majority of the workers, say
regarding some crucial clauses of an
agreemenr to be signed? DemocraUc
principles dictate [ha[ views of the
majority should be binding on rhe
minoriry. If this business of decision
making is resrricred to the Bargaining
Council, the very foundation of demo-
cratic principles is thrown Olll of the
window.

The purpose of proportional repre-
sentation is nor io make a show of
democracy. h should be recognised
[ha[ the representatives of a majority of

workers could be wrong in the best
case and purposely working against the
interests of the workers in rhe worst.
In such a case a minority union should
have the right to go before the general
body of all the workers and present its
arguments against rhe drafr agreement
worked out by the majority representa-
tives. The general body of all workers
should be the decisive facror. In such a
caSe all the workers' general body
should have the right to appoint the
minority union representative(s) as the
chief Bargaining Agent(s) unril the
next ballot is due.

To some this suggesrion"may sound
very chaotic and undesirable. Howev-
er, it puts workers in the driver's seat.
Running of a union is NOT purely 'a
business of the leaders unless they are
forrhright and truly represent [he
workers. The workers are continually
educated as they participate in [he
workings of a union. In time they can
tell apart the good, the bad and the
ugly.

i
Working class democracy is no sham

democracy. Unfortunately the presem
legal burreaucr.acy and its conceptual
framework is 'inrelkcuially incapable
of comprehending it because ir's ways
of Uinking always runs counter to [hat
of [he working class whom it holds in

utter contempt.

Our of rhree trade unionisrs inrer-
viewed by rhe 'Lawyers', two have re-
jecred the proposed threshold limh of
25% membership for a union to be cer-
tified as registered. It may appear, su-
perficially, that continuing to allow 7
persons to form a union while in rhe
same breaUi denouncing multiple trade
unions is contradictory. However, the
root cause of the mulriplicity problem
is not that more than one union exists.
The cause lies in the history of [hat
unir or indusuy and s[a[e of affairs as
regards the relationship between the
recognised union and the employer.

Some orher minor poinu regaMing
[he proposal of minimum 25% mem-
bership in order to grant cenificarionl
registraUon need to be made. Firsr of
all, it is too sweeping a condition. Most
ldrge indusuies and industrial unirs
have several branches in differenr re-
gions varying in the number of em-
ployees. In addition, it is quire possible
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that within a large unit, workers en-
gaged in different categories of work
may desire, as groups, to be repre-
sented by differenr unions. In facr in
the lasr twenry years there has been a
rise of caregory based trade unoions.
They have come into exMence because
the 'general unions' have not effecrive-
ly represented such industrial caregor-
ies. In such cases the condition of 25%
membership is undemocratic.

Conclusions

The proposals pu[ forth are ridicu-
lously specific about unimponant
imies such as salaries of members of
rhe Indusrrial RelaUons Commssions.
On the cnher hand in case of important
issues such as decision making and op-
erations wirhin the Bargaining Coun-
cil, [hey have nothing to say.

The proposed amendmenrs are spe-
cifically aimed at the 'conduct' of office
bearers and unions and are blarantly
against the working class. However, an
eminenr mariagement lawyer pointed
our that although BEST workers' rec-
ognised union could not call for a
strike under the BIR ACG George Fer-
nandes never..once4os[-"re":ogni[ion on
account of illegal strikes. All calls to
strike work were given by an aaion
commiuee leaving the recognised un-
ion our of the picuire. In case [he
amendments" are approved, he felt,
trade unionists will counter rhe gov-
ernments gimmicks by [heir own
counter-gimrmcs.

The proposal to form Bargaining
Councils in units/industries where
mukiple unions exist is a welcome one
bu[ a good apple once thrown into a
basketful of rouen ones cannot remain
as appetising as earlier. The rejection
of check-off syswm and a universal
acceptance of the principle of the sec-
ret ballo[ is a must if a serious effort is
to be made to correctly resolve the
problems arising out of multiplicity.

Finally the" problems arising out of
multiplichy of rrade unions are more
serious whh regard to the working
class unity against rhe class of indus-
trialists. It is a political 'problem 'that
has to be solved by the working class
and will not be resolw:d by legislaUon
imposed from above.

I

MadhaU Chumn is actively associated un'th
the 'Shramik Vichar', a working class paperpub-
lished in Marathi.
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We asked trade unionists and management representatbes for their Uieu)s on the Proposed changes in the

industrial laws. Extracts from their responses follou. . & "

The right to form a union and the
right to strike are fundamental

rights of workmen, which are sought
to be abrogated by the proposed
changes.

Multiple unions exist because work-
ers feel their grievances are not being
redressed, so rhey move to other un-
ions. Anti-union laws like the Bombay

' Industrial Relations (BIR) Act and the
Maharashtra RecognjUon of Trade Un-
ion and Prevention of Unfair Labour
Practices (MRTU & PULP) Act,
which allow for recognition of unrepre-
sentative unions form the basis for
multiple unions. Multiplicity can be
avoided by inrroducing and im-
plemenring the secret ballot system,
where the sole recognised union is [he
majority union chosen by the workers.
The, Congress Governmenr cannot
afford union recognition by secret bal-
lot because the INTUC, irs nnion,
would be eliminated. The 25% mem-
bership rule for formation of a union
would also make it difficult to get rid
of management sponsored unions
which have beenmndeW_Qcra[ically im-

' posed on workers. Similarly, the res-

. triction on 'outsiders' to two or 25% ofthe office bearers is aimed at depriving
workers of [he services of professional
and political trade union activists.

Proportional representation of
majoritv and minorhy unions in the
Collective Bargaining Agent by secret
ballot is desirable, but when a consen-
sus cannot be reached on cerrain
issues, the viewpoint of the majority
should be binding on the minority.
Workers cannot really have [heir grie-
vances redressed rhrough a forum
while there exists an unequal rela-
tionship- between rhe employer and
employees. Elimination of capitalism
itself will remove bias against workers-
Vivek Monteiro, C.I.T. U., Mahar-
ashtra.

Both polhical parties and indepen-
dent trade unions (not affiliau:d to

any political pany) have tried to esuib-
lish their own unions in as many estab-
lishmenu as possible. An absence of a
common philosophy has also led to
workers shifting loyalties from one
union to another for monaary be-

0 nefits.
Multiplicity cannot be avoided as

8

the Consrirution grants the right to
form associations. The proposed
changes recognise that multiplicity of
unions cannot be avoided but it can be
reduced. It would be in the interests of
the working class to avoid multiplicity.

"One unit - one union" would be an
ideal situation but is not likely to
marerialise soon.

I do not agree with the secret ballot
method as a worker who is not a mem-
ber of a union would also be able to
vote for election Of the bargaining
agent. The trade union movement
would be weakened as membership
will not be considered importarm

The check-off should be valid for
two years insread of three years, be-
cause the membership for the third
year would be taken into account by
the Labour Court on the expiry of the
three year term. If the employees want
to elect another Union, they should
have been its members during the
whole of rhe rhird(year, orherwise the
earlier bargaining agent will continue
for another 3 year term.

The 25% membership rule would re-
duce muhiplicity of unions in one unit
and also limit the number of comes-
tams for the principal bargaining agem
and rhe associated bargaining agen[.

Reduction of outsiders would make
the internal unions stronger.

Proportional representation can be
ascertained through the check off sys-
tem. Whether the collective bargaining
agent comprising [he majority and

. minority unions is effective or nor,
canrm be anticipated.

The industrial disputes Grievance
Settlement Authority has been pro-
vided for in Chapter II-B of the IDA
Act, 1947 which has not ya been im-
plemented. This may provide unbiased
lNarings for employees.

· Y. B. Bhonsale, Tata Seroices Ltd.

Root cause of muhiplichy of unions
is [he employers' need to divide the

employees. Multiplicity of unions may
represent vanous stages of conscious-
ness amongst workers. If workers are
conscious that urtiry is [heir strength,
[here would be no multiple unions.
Ideally, [here should be one union per
unir and one rrade union centre in [he
country. This can be implememed not

. The Lawyers April 1987

by the State but by workers and their
leaders. Secret ballot which allows
workers to participate in electing their , j
representatives on a one-to-one basis Gq
may help the process. Union leaders "
should not be allowed to sign agree- '
ments without a discussion in a general
body meeting and without a majority 5?
vote. The check-off system opens
doors for management intervention. It
takes union leadership out of control of
the workers for the stipulued period
and reduces accountabiliry.

The 25% membership rule for mere
registration restricts the formation of
new genuine unions which initially .
may iioe have sufficient members. It .J¥- -
also perperuates existing unions which " -
may not have the confidence of work-

ers.
Restricting 'outsiders' from the un-

ion leadership will hurt in[eres[s of
workers who get outsiders because of
fear of Yictimisation, and insufficien[

J

knowledge of law and economics. The
bias against outsiders is so strong that
severe punishment has been provided
in the proposed changes. This is uncal-
led for.

The principle of proportional repre-
sentation in the collective bargaining ,
agent is recognised in the trade union
movement as a step towards uniting
workers. However, bureaucratic im-
plementarion may be divisive.

The 'strike' provisions are very res-
rrictive, prohibitive and penal under ."
the proposed changes. Strike is a =
weapon of honour for workers and ex-
igencies such as dismissal of a leading
activist, a serious accident due to the
employer's negligence, delay in wage

. payment, violation of an agreement,
etc. necessitate a strike for which prior
notice cannot be given. There is no
equity as [he employer is allowed [o
declare a loCk-out without prior norice.
Workers must have rhe freedom not to
sell their labour power withcm striking
a satisfaaory bargain. That is what
strike allows.- Yeshwant Chavan, Sar-
Da Shramik Sangh.

The causes 'of multiplicity ar.e
mushroom growrh of trade unions

devoid of any ideology or philosophy;
such unions being formed by careerists
whh vesred inrerests; outdated provi- -
sions of the Trade Unions Acr; forma- >
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tion or division of any political panyl
regional parry giving rise to a new un-
iojn; and indusrrial workers, being in-
dividualists, joining unions only for

securing benefits from employers and,
therefore, easily switching rheir loyalty
to anorher union which they feel will
secure more benefits.

There is no doubr that the multi-
plicity divides the working class.
There should be only one recognised
union in an establishment. Any
melhod of determination of a recog-
nised union, whether secret ballot or '
verification of membership, has cerrain
advantages and disadvantages. The
Sanant Mehta Committee considered
this and recommended the check-off ,
system for the purpose. This seems to
be the best system in the circumst-

ances.

cumstances. As recommended by the
Sanant Mehta Committee, there
should be a statutory provision for the
purpose. A union with maximum sup-
port, which shall not be less than 40%
For a unit or 25% for an industry-wise
union, should be the sole Bar,L'ci"i'",¶
Agent. If rhere is no such union, the
Bargaining Council consisting of repre-
sentaUves, on a pro-rara basis, of all
unions in the establishment, excluding
unions with less than 20% mem-
bership, should be formed.

·Strike is a legiUmate weapon with
unions but it is to be used sparingly
and that too when ,all other consUtu-
tional methods of settlement are ex-
hausted. Unfortunately, it has often
been misused. While doing so unions
do not observe any scruples. Further, a
large number of strikes arise out of
inter-union rivalry but the industry
(along with workers) suffers on that
account. The provisions relating to
"strikes", therefore, deserve to be sup-
ported - P. M. Mantri, General Mana-
ger (Personnel), Stanrose.

men.

The proposed requirement of 2S°/j
membership for formation of a union
is a good proposition to eliminate un-
ions which function without any mem-
bership. This requirement should be
made staturory in the case of BIR Act,
where the union enjoys recognition
even thOugh it does not have a single
member in some of the unirs and the
settlements are forced on those work-
men who in facr oppose the function-

.
ing of [ha[ union.

Outsiders,who are experts in con-
ducting negotiations, departmental en-
quiries and handling legal battles are
essential to the trade union movement.
Ouuiders cah bemintan1 in-their de-
mands and they do have to fear victi-
misation and loss of jobs.
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The authorisarion for deduction of
membership fees for 3 years will curb
[he tendency of workers to switch
loyalty from one union ro another;
otherwise the check-off system will not
serve any useful purpose. This also

€ presumes tha[ once a recognised union
L U is determined it will enjoy that status at

least for a period of 4 years. In the 4th
year, rhe workers can be asked to give
fresh. authorisation for deducUon of
membership fees.

Registration of a union must be in
respect of an establishment. "General
unions" should be discouraged. For
registration, the limit may be lS°/o or
lO°/o whichever is higher.

Resrrictions on outsiders in an Ex-
ecutive Committee of a union will be
very helpful. This must be coupled
with the restrictions that an outsider
should not be an office bearer of more
than, say, 5 unions at the unir level.
This will reduce mushroom grouuh of
unions and the consequential inter-
union rivalry.

i

4 Selection of the Collective Bargain-
"""- ing Agent is difficult in rhe present cir-

Several unions in the same industrial
establishment reflects a division

amongst the leaders rather than [he
working class. In Bharat Petroleum,.
Life Insurance Corporation of India,
Railw""s, Banks., erc., the Govern-
ment recognises all the unions, even
those which do not have any sizeable
membership. It insists that all rhe un-
ions should discuss the issues in joint
Meetings and rhe bargaining power of
the individual unions is thereby les-
sened. The poliricisation of trade un-
ions ever since independence is
amrhcr Itason for the multiplicity of
unions.

A union can be established by a sec-
.rer ballo[ after educaung rhe workers

and avoiding coercive methods.

The check-off sysu:m is against the
principle of secra franchise and is de-
uimental to the interests of rhe work-

I do not believe in the representa-
tives of all the so-called existing unions
M an establishment coming togethef
and discussing the issues with the man-
agements as they are based on differem
ideologies or different ways of func-
tioning. This type of joint collective
bargaining is being proposed in order
lO maintain an artificial division

. amongst the workmen.

Strike is an effective retaliation to
any injustice meted out to a workman
or to all workmen in an es[ablishment

· by the employer or his agents. Under
cenain acrs like the B.I.R. Act, Essen-
rial Service's Maintenance Act, etc.

'" strikes are totally banned. On the other
hand, the employer is given all the leg-
al provisions of suspending the opera-
tions wirh immediate effec[, which
totally humiliates the workers and
challenges rheir trade union aCtiVitieSj
Except for a few provisions in the
MRTU & PULP Aci, 1971, there is no
law in the country [o prevent the em-
ployers from committing these unfair
labour practices.- Datta Samant,
Kamgar Agadhi.
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NOTICE BOARD

The Payment of Gratuity (Amendment) Bill, 1987 Zi
0

A Billfurther to amend the Payment of Gratuig Act, 1972.
Be it enacted by Parliament in the Thirty-eighth Year of the Republic of India as folloms:-

Short title and commencement:

1. (1) This Act may be called the Payment of Gratuity (Amendment) Act, 1987.
J .(2) It shall come into force on such dare as the Central Government may, by notification in the Ofiicial Gazette, appoint and different dares may be

appointed for different provisions of this Act.

2. Amendment of Section 2:

In Section 2 of the Payment of Gratuity Act, 1972 (39 of 1972) (hereinafter referred to as the principal Act), -

(i) in clause (e)j "

(a) for the words "one thousand and six hundred rupees per mensem" the words "two thousand and five hundred rupees per mensem, or such
higher amount as the Central Government may, having regard to the general level of wages, by notification, specify" shall be substituted;

(b) in the EXpknaUon, -

.(i) for the words "one thousand and six hundred rupees per mensed', occuring for the first rime, the words, brackets and leuer "the amount for
the rime being specified by or under clause (e)" shall be substituted;

(ii) in clause (h), - 3

(a) in sub-clause (i), for the words "and the widow", the words "and the dependent parents of his wife and,the widow" shall be substituted, '

(b) the proviso shall be omitted.

3. Amendmeiit of Section 2A:

In section 2A of the principal Act, -
.(a) in clause (1), the words "imposing a punishment or penalty d' shall be omitted;

(b) in clause (2), the following Explanation shall be added ar the end, namely:-

"Explanation:- For the purposes of clause (2), the number of days on which an employee has acrually worked under an employer shall include the
days on which -

(i) he has been laie"r)ff under an agreement or as permitted by standing orders made under the Industrial Employment (Standing Orders) Act,
1946, or underae ihdustrial Disputes Act, 1947, or under any other law applicable to the establishment;

(ii) he has been on leave with full wages, earned in the previous year;
r

(iii) he has been absent due to temporary disablement caused by accident arising our of and in the course of his employment; and
.

(iv) in the case of a female, she has been on maternity leave; so, however, rhat,the total period of such maternity leave does not exceed twelve
weeks.".

0

4. Amendment of Section 4:

In section 4 of the principal Act, -

" (a) in sub-section (I), for the second proviso, rhe following shall be substituted, namely:-

"Explanation:- In the case of a monthly rated employee, the fifteen days' wages shdl be calculated by dividing the monrhly rate of wages last drawn ·"
by him by twenty-six and multiplying the quotient by fifteen."; a

(c) in sub-section (3), for the words "rwenry months' wages", the words 'Thy rhousand rupees" shall be substirured.

5. Insertion of new section 4A:

After section 4 of the principal Act, the following new section shall 'be inserted, namely :-

"4A. Compulsory Insurance: (I) With effect from such date as may be notified by the appropriate Government in this behalf, every employer,
other than an employer or an establishment belonging to, or under the control of, the Central Government or a State Government, shall, subject to
the provisions of sub-section (2), obtain an insurance in the manner prescribed, under this Act, from the Life Insurance Corporation of India
established under the Life Insurance Corporation of India Act, 1956. or any other prescribed insurer:

Provided that different dates may be appointed for different establishments or class of establishments or for different areas.

(2) The appropriate Government may, subject ro such conditions as may be prescribed, exempt every employer who had already established an
approved gratuity fund in respect of his employees and who desires to continue such arrangement, and every employer employing five hundred or

more-persons who establishes an approved gratuity fund in the manner prescribed from the provisions of sub-secrion (1).

(3) For the purpose of effectively implementing the provisions of this section, every employer shall within such time as may be prescribed get his
establishment registered with the conuo&g authority in the prescribed manner and no employer shall be registered under the provisions of this
section unless he has raken an insurance referred to in sub-section (1) or has established an approved gratuity fund referred to in sub-section (2).

.
! (4) The appropriate Government may, by notification, make rules to give effect to the provisions of this section and such rules may provide for the

' composition of the Board of Trustees of the approved gratuity fund and for the recovery by the controlling authoriry of the amount of gratuity
payable to an employee from the Life Insurance Corporation of India or any other insurer with whom an insurance has been uiken under
sub-section (I), or as the case may be, the Board of Trustees of the approved gratuity fund.

' (5) Where an employer fails to make any payment by way of premium to the insurance referred to in sub-section (1) or by way of contribution to an ,
approved gratuity fimd referred to in sub-section (2), he shall be liable to pay the amount of gratuity due under rhis Act (including interest, if any, r>
for delayed payments) forthwith to the controlling authority.

q
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" % (6) Whoever contravenes the provisions of sub-section (5) shall be punishable with fine which may eztend to teii rhousand rupees and in the case of
' y"" a continuing ,offence with a further fine which may extend to one thousand rupees for each. day during which the offence continues:

0

Explanation:- In this section "approved gratuity fund" shall have the same meaning as in clause (V) of section 2 of the Income-tax Act,l961.".
mv

i
P

6. Amendment of section 5: ' "
In section 5 of ;he principal Act, after sub-section (2), the following sub-section shall be inserted, namely :-

.i "(3) A noUfication issued under sub-section (2) may be issued retrospectively a date not earlier than the date of commencement of this Act, bur no
t such notification sha'l be issued so as to prejudicially affect the interests of any person.". j

7. Amendment of section 7:

4 In Section 7 of the principal Act, for sub-section (3), the following sub-sections shall be substituted, namely :-
"(3) The employer shall arrange to pay the amounr of gratuity within thiny days from the date it becontes payable [o the person to whom the
gratuity is payable.

i
V

; (3A) If the amount of gratuity payable under sub-section(3) is not paid by the employer within the period specified in sub-section (3), the employer

i shall pay, from the date on which the gratuity becomes payable to the date on which it is paid, simple interest at such rate, not exceeding the rate
notified by the Cenual Government from time to time for repayment of long-term deposits, as that Government may, by notification specify:

r

Provided that no such interest shall be payable if the delay in the payment is due to the fault of the employee and the employer has obtained
permission in writing from the controlling authority for the delayed payment on this grouhd.".

<-q+ 8" Amendment of section 8:
: . 1· In sec®n 8 of the principal Act, - P

(a) for the words "at the rate of nine per cent per anum", the words "at such rate as the Central Government may, by notification, specifjp' shall be
substituted;

' (b) the following provisos shall be added ar the end, namely :-

"Provided that the controlling authority shall, before issuing a certificate under this section, give the employer a reasonable opportunity of showing
, .caase against the issue of such certificate :
4

0

i Provided further that the amount of interest payable under this section shall, in no case, exceed the amount of gratuity payable under this Act.".
P

4

L

' i 9. Amendment of section 9:
qr

.i In section 9 of the principal Acr, -
t

' (a) in sub-section (I), for the words "one thousand rupees", the words "ten thousand rupees" shall be substituted;\
.', (b) in sub-section (2)} "

.I

, (i) for the words "which may extend to one year, or with fine which may extend to one thousand rupees, Qr with both", the following shall be
P substituted, namely :-
| "which shall not be less than rhree months but which may extend to one year, or with fine which shall not be less than ten thousand rupees but

which may extend to twenty thousand rupees, or with both"; qp

1

' (ii) in the proviso, for the words "rhree months", the words "six months but which may extend to two years" shall be substituted;
) STATEMENT OF OBJECTS AND REASONS
! The Payment of Gratuity Act, 1972, provides for payment of gratuity to persons employed in faclories, mines, oil fields, plamations, ports, railway
' Q companies, shops and certain other establishmenrs employing ten or more persons and for matters connected therewith or incidental thereto. The
' L"j Labour Ministers' Conference held in l98O and 1982 had recommended interalia that the time limit for payment of gratuity might be prescribed in .

' the Act itself and that there should be a suitable provision for recovery of interest in cases where the payment of gimtuiry is delayed. The Indian'I

' Labour Conference held in November, 1985, had recommended that a provision for compulsory insurance of employers: liabi1iry and seuing up ofP

;' Gratuity Fund for payment of gratuity be incorparated in the Act. The Trade Unions have been representing for suhable enhancement in the wage
gr

: limit for coverage and ceijing for payment of g,taruiry. '
I

.

: 2. Based on the above recommendations and representations,. 1[ is proposed to carry out certain amendments in the Aci. Some of the important
t
I

amendments are:-

i (i) The coverage of the Act is being exrended to persons drawing wages upro Rs.250Ol- per month and an enabling provision. is being made for
dk

, raising the wage limit for coverage from time to Ume;
.(ii) Provision is being made for depositing the amounr of gratuity payable to a minor with the controlling authority who shall invest the money in a

· bank or a financial instirurion for the benefit of the minor; " "

(iii) The existing ceiling of 2O months' wages for payment of gratuiry is being replaced by a monerary ceiling of Rs.5O,OOO/-; .

(iv) Provision is being made for compulsory insurance of employer's liability to pay gratuity under the Act or in the alternarive for rhe setting up of
a gratuity fund under the provisions of the Act in relation to establishments employing five hundred or more employees;

8

' (V) Provision is also being made for payment of simple interest at a specified rare, if the amount of gratuity is not paid within thirry days at a
specified rate, or if the amount of gratuity is nor paid within thiny days from the date it becomes payable;

(vi) Penalties prescribed under the Act are being made more stringent.

The other amendinenrs proposed in the Bill are of a minor and inconsequential nature.

3. The Bill seeks to give effect to rhe abovementioned proposals.

,:T- New Delhi The 23rd February 1987 " Pumo A. Sangma

--~
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SPECIAL REPORT

Equal Pay For Equal Work i 4

D eepti Gopinath reuiews_one woman's pathbreaking crusade to wiPe out the discrepancy in remun-
.eration on the grounds of sex.

Audrey D'Costa was a confidential
Lady Stenographer to a Senior Ex-

ecutive in the Shipping Company,
Mackinnon Mackenzie Ltd. On 13th
June 1977 her services were termin-
ated. After she was removed from ser-
vice she instituted a petition before the
Authority appointed under the Ecµal
Remuneration Aa 1976 (No. 25
ofl976) complaining that during the
period of her employment after the Acr
came into force she was being paid re-
munerarion at the rares less favourable
than those at which remuneration was
being paid by the company to the ste-
nographers of the male sex in irs esrab-
lishmenr for performing the same or
similar work. She claimed rhat she was
entitled to recover from the company

' the amounr equivalent to the differ-
ence between what she was being paid
and that which was p'aid to the male
stenographer who had put in the same

. ' length of service during the period of
operuion of rhe Act.

The Authoriry which heard rhe com-
plaint found that, male and female sre-
nographers were doing the same kind
of work, but however rejected the
complaint lidding that in view of the
settlement which had been arrived at
in 1975 berween the Employee's Union
and the Management, [he Petitioner
was not entitled to any relief.
This order was reversed by the Appel-
late Authority which held that discri-
mination on the grounds of sex had
been commiued in jobs which were
similar. Borh rhe High Court and the

t Supreme Court upheld this view.
!
i"- Mackinnon Mackenzie Lrd., was fin-
V nally ordered to pay to Audrey the dif-

ference in basic salary and dearness
'allowance baween the rares paid to her
as a confidential Secretary and that
paid to the Srenographers of the Sec-
retarial pool, and also to conuibure to-
wards [he company's share of providenr
fund on the same raised scales,_ ,.,.

' Origin of the Act

Article 39(d) of the Consriturion of
India provides rhat the State shall, in
particular, direct irs policy towards
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securing that there is equal pay for
equal work for both men and women.
The Convention Concerning Equal Re-
muneration for men and women work-
ers for work of Equal Value was
adopted by the General Conference of
the International Labour OrganisaUon
on June 19, 1951. India is one of the
parties to this convention. Article 3 of
the convention provides that each
member shall by means appropriate ro
the meUiods in operation, for deter-
mining rares of remuneration, promote
and in so far as is consistent with such
methods, ensure the application to all
workers the principle of equal remun-
eration for men and women workers ,
for work of equal value, and that this
principle may be applied by means of
(a) national laws or regulations (b)
legally established or recognised
machinery for wage determination (c)
Collecrive agreements between em-
ployers and workers and (d)a combina-
tion of these various means.

In order to implement'Article 39(d) of
the Consrirution of India and the Equal
Remuneration Convention 1951, the
Equal Remuneruion Acr was passed in
1976.

Remuneration means the basic wage
or salary and any additional emolu-
menrs whatsoever payable, either in
cash or in kind, to a person employed
in respect of employment or work done
in such employment, if the terms of
the contract of employment express or
implied yere fUlflled. Same work or
work of a similar narure means work in
respecr of which rhe skill effort and re-
sponsibility required are the same
when performed under similar work-
ing conditions by a man or women and
the differences if any berween the two
a=-~©f-pracucal imporrance in rela-
tion to the terms and conditions of em-
ploymenr.

The Crux: Job Evaluation

The point which arose for considera-
tion in this petition was whether Au-
drey was entitled to any relief under
secUon 4 of rhe Act. In order to grant
such relief under this Section it had to
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be esrablished that the remuneration
paid to her either in cash or kind was at
rates less favourable than those at
which remuneration was paid by the
company to the employees of the oppo-
site sex for performing the same or
similar work. In derermining whether
the work performed is same or similar
in nature, the judge held that the au-
thority should take a broad view. In .
ascertaining whether any differences 4:-
are of pracrical imporrance, the au±or-
ity should lake an equally broad
approach, for the very concept of simi-
lar work, implies differences in details,

but these should not defear the claim
for equality on trivial grounds. It
should look at duties actually per-
formed not those which are theoritical-
ly possible.

Wherever sex discrimination is
alleged, there should be proper job
evaluation before any further enquiry
is made.

No Takers For Equality

That discriminaUon on the grouhds
of sex in jobs of same or similar nature
is being commiued all the time, every-
where, is a forgone conclusion.
The Equal Remuneration Act came
into force in the year 1976 and yet-Au- 4
drey D'Cosra's case in the year 1981
was the first applicarion filed for claims
under this Act. It took her six years of
wading through the various authorities
and courts to finally get a judgement in
her favour in the Supreme Court.

It is interesting to nore that Audrey
only fled for claims after she was dis-
missed from service. It seems that
female employees are prevented from
claiming equal pay for equal work
while still in service for fear of being
vicrimised. Ironically the female ste-
nographers now working in Mackin-
non Mackenzie have still not filed their
claim for equal pay with the male ste-
nographers, inspire of Audrey's vic-
tory. Neither has the management
made any move tcs equate [heir scales.
Since no prosecurions have ever been
made under this Act, rhe Act itself re- >k

dmains a dead letter.
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i "" Joint Sector Company Stopped From
Cultivating Eucalyptus

R anu Basu reports on the recent case from Karnataka u)here the Supreme Court has stayed the
operation of the Joint Sector Company engaged in EucalyPtus mono culture.

jr

E

,' On March 24 1987, Chief Justice R.
S. Pathak and Justice R. N. Mis-

hra of the Supreme Courr of India pas-
sed an Order in the matter of the pos-

session of land affecting five lakh villa-
gers living in the Districts of Chick-

mangalur, Shimoga, Belgaum and
Dharwad in Karnataka situated in the

' heartland and eastern slopes of the
""m Western Ghats.

By two lease agreements, dared

November 14, 1984 and July .15, 1985.,
nearly 78,OOO acres pf land'were leased
our by the State of Kamataka to the
Karnataka Forest Plantations Corpora-

tion Ltd. (the State owns 51% of its

shares. Harihar Polyfibres holds
49%.), for growing Eucalyptus trees
primarily for the benefit of the latter.
The stay order prohibiting the joinr
sector company from raking any action
was pursuanr to a Retiuon submiued to

the Supreme Court by concerned
citizens emphasizing the enormous
economic harm to the people of the re-
gion as well as the irreparable ecologic-
al damage to the Western Ghars and
chaljenging the consthutionality of the

3 agreements made between the Stare of

16 Karnataka and the Joint Sector Com-
L"' pany.

S Land Transfer and Its Effects
These lands which were ves[ed in the Vilr

lage communities from time immemorial
for the purpose of common use and con-

servation amounted to 70,625 acres and

7,475 acres. Alrhough classified as C and

D class of lands i.e. non-cultivable land

under the Karnataka Land Revenue Acr,

experts have pointed out rhar such classi-

fication was only for the purposes of pay-

ment of revenue to the Srate and that rhis

land contained evergreen thick and semi-

green shrubs and bushes which fulfill the

minimum basic needs of the villagers

such as fuel wood, leaves, oil, agricultu-

ral manure and much needed cattle fod-

der. Some of this land had also been

cleared by the local people and convened

into cultivable land. Therefore, depriva-

. ¢,,j tion of such land, which was the only
"1"{

, available land as far as the villagers were

concerned and was totally indispensable
for their life system, would invariably
cause them grear economic harm.

The ecological damage which would re-
sult from this land transferrence to a join[
sector company, which is created with
the object of cultivating monotulture
trees like eucalyptus, is also calculated to
be enormous. This is borne out by the
experience of eucalyprus cultivation in
similar Western Ghar forests in 1961
which led to the"spread of a pink disease
and created a serious ecological imba-
lance and by recent scientific research on
the subject. This situation also poses a
very real threat to the environment of
Wesrern Ghats through injury to the
nutrhive qualiry of the soil and warert-
able in the area as well as injurious effects
on the pattern of rainfall in the region.
There has been a growing awareness
among the people of Karnakraka of the
harmful efiects of these and other pulp-
wood schemes. There has also been con-
siderable critism and pro[esr from many
quarters including the affected rural mas-

ses.
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de 21. 1[ has been further argued that by
its acts the Stare of Kamataka has con-
travened the interests of the public, pro-
tected under Article 39(b) of the Con-
stitution which imposes, an obligation on
the Stare in the performance of its public
functions and prohibits the concentration
of material resources in the hands of a
chosen few.

t+:g;+i ."SLt±m $µ7=-~'
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Constitutional Issues

In rhe petition under Article 32 of the
ConstituUon of India, it has been argued
thar the act of the State of Karnaraka
causing serious harm ro the economic
conditioiis in the area as well as rhe

ecosystem, which together mighr resuk
in the uprooting of nearly five Iakhs of
forest village dwellers, consrituu:s a clear
violation of the right to life and liberty of
the village communhy vested under Arri-
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The Protagonists

A look tit the opponenrs in this legal bar-
de reveals the recurring tension between
die promoters of public interest and
governmem-backed industrialisrs. On
one side are the villagers adversely
affecred by Uie decisions and acts of the
State of Karnaraka. They 'are represenred
by Dr. Kota Shivaram Karanrh, a Jana-
pith award winner, a doyen of Kannada
Lirerarure and noted human rights and
environmental activisr, the Samaj Pari- "

vartana Samudaya (SPS), an organisa-
rion of social workers as well as farmers
engaged in environmental awareness acti-
vities in and around rhe Srare of "Karnata-
ka, S. P. Hiremarh, the founder and
Presidenr of SPS and also a member of
the Karnaraka Pollurion Comrol Board,
Anil Grewal, Director, Cenrre for Scien-
ce and Environmenr, New Delhi, and
four farmers and residents of [he said

transferred lands.
The Respondents in rhis case are the

Sme of Karnataka, Karnaraka Forest
Plantations Corporation Lrd., Gwalior
Rayon Silk Manufacturing Co. Lrd. of
rhe Birk Group which owns Harihar
Polyfibres, Karnataka Pulpwood Ltd.,
and finally rhe Union of India.

In rhe final analysis, the clash between
public interesr in common property re-
sources such as forest lands on [he one
hand and corporate inreresrs in such re-

' sources supported by [he Government on
[he other hand, makes rhis case one of
great inrerest and concern to people in all
parts of.India. The fact that the Western
Ghats are crucial to the ecology of the
enrire region south of rhe Vindhyas lends
an added significance ro [his complex
issue.

Ranu Basu is an AtI~-at-lau) practicing in
the U.S.
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COMMENT

Maintenance Ruling Confirmed
t
C.

A
4bi

T he recent Subanu judgement by the Suprehe Court confirms the right ora Muslim wife to_
maintenance.Shehnaaz Sheikh explains the ruling and argues that to be e£ ectOe the practice of

talak-e-biddat ( &orce in one sitting ) ought to be declared unconstitutional. ,

On 3rd April 1987 the Supreme
Court delivered a judgement under

Section 125 of the Cr. P. C. granting
maintenance to a MuSlim woman
whose husband has either married
again or has taken a mistress. In this
case, Begum Subanu married Abdul
Gafoor on May 11, l98O. The couple
had a daughter a year later. Soon after,
on grounds of neglect and failure to
provide maintenance, Begum Subanu
filed a perition in [he Magistrate's
Court in Kasargod in Kerala. Her peti-
tion was dismissed on grounds that she
had failed to establish adequate justi-
fication to live separately.

While her revision petition was being
heard, Gafoor married "again on Octo-
ber 10, 1984. Begum Subanu [hen
pleaded that, irrespective of other
grounds, the second marriage was it-
self a cause for the granr of mainte-
nance. Once again her petition was dis-
missed.

She then filed a petition in the Kerala
High Court which declined" to imer-
fere. She then approached the Sup-
reme Court.

The Supreme Court awarded mainte-
nance to Subanu fixing the quantum at
Rs.3OOl- per month from the date
when her husband married a second
wife. Her minor daughrer was awarded
maintenance at Rs.2OOl- per momh.

This judgement, delivered by Jus[ice
A. P. Sen and Justice S. Narrajan,
rules that if a husband has contracted
marriage with another woman or keeps
a mistress, it shall be considered a just
ground for rhe wife's refusal to live
wirh him and also for claiming maime-
nance. What matters is the injury to
the matrimonial rights of [he wife and
nor the husband's rigln to marry again.

The judgemenr is based on the ex-
planation to Secrion 125 of the Crimin-
al Procedure Code which provides
that, "If a husband has contracted a
marriage with another woman or keeps
a mistress, it shall be considered to be
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just ground of his wife's refusal to live
with him and also claim maintenance".

A Muslim wife is also entitled ro
maintenance under uncodified Muslim
personal law. Her husband is bound ro
provide her with food, clothing, shel-
ter and other comforts or an equivalent
amount of money. If he neglects or re-
fuses to maintain his wife without any
lawful cause, the wife may sue him for
maintenance. According to the Shafei
School of Muslim Law, the wife is en-
titled to past maintenance though there
may be no agreement in that respect.
An agreement between a Muslim man
and his first wife, made after his mar-
riage with a second wife, providing for
a certain maintenance for her' if she
could nor in future get on with 'the
second wife, is valid in Muslim Law.
Similarly, an agreement by a Muslim
man with his second wife that he
would allow her to live in her parents'
house and pay her maintenance is not
against public policy and is recogniseci
by Muslim Law. A Muslim woman can
also stipulate in her'Nikahnama' (mar-
riage contract) that her husband wilj
provide her with a certain amount as
maintenance every month or separate
residence and maintenance in case he
takes on a second wife. If the husband
fails to abide by the conditions in the
'Nikahnama' the wife can sue him for
breach of contract.

The concepts of equality and justice
constime the 'spirit' of Islam. There-
fore, if a man has more than one wife
he is bound to treat all of them equally.
Equality here implies equal treatment
i.e. physical, emorional and financial.
"Thus, if the first wife feels that she is
being discriminated against by her
husband and/or her privacy is being in-
truded upon, she can refuse to live
under the same roof as [he second wife
and claim separate residence and
maintenance.

Thus we see that the Supreme Court
judgement in Subanu only re-inforces a
Muslim wife's right to maintenance
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under Muslim Law and does not con-
tradict or arrack the Shariat in any way
whatsoever.
The laws relating to marriage, divorce·
and maintenance as they operate in In-
dia today are all heavily biased in
favour of the man. Even if the woman
manages to gel a court order granting
her maintenance, the man may just
give her a 'ralaq' to avoid paying ,
maintenance. The Court procedure for "%1
getting maintenance is long and
traumatic for her,.whereas giving her a
divorce is very simple for him. He may
either give her a 'verbal' ralaq or a writ-
ten 'talaqnama', both of which depend
on his unilateral decision. So, what
really needs to be declared unconstitu-
tional and thus unlawful is the horren-
dous practice of talaq-e-biddat (divorce
in one sirring) which is widely preva-
lent in our country. It is noteworthy
that this innovatory" form of divorce
was introduced by rhe Omeyyads in
the second century of [he Mohamedan
era and has no reference in the Quran
or the Sunnah of [he Prophet.

In cases where the 'meher' is a large
amount the man keeps harassing the
woman bur does not give her a 'talaq'
because then he becomes liable for im- j<
mediate payment of 'meher' and has to ~
return the wife's belongings and jewel-
lery.

All this harassment drives her to a
point where her only escape is to end
the marriage. And what happens when
she takes recourse ro Khula (a divorce
by the husband at the instance of the
wife)? She forfehs her 'meher'. After
this she is not enrided to maintenance
either. Either way, it is a trap.
Whether the husband exercises his
righr ro 'talaq' or the wife exercises her
right ro 'Khula', she is the loser.

In rhis process a woman gets caught in
the vicious circle of marriage, divorce
and maintenance heavily biased against
her. All these laws will have to be re-
formed simulraneously, if Muslim

women are [o get any semblance of ".
jiisUce. ' \k-;
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Tribals And Legal Aid
b

Legal aid camps in rural areas lack the pomp and ceremony_ of their urbad counterparts. They
gOe confidence to the peoPle zoho realjy need them to fight for their rights. Susan Abraham

reports on one such Camp in Chandrapur.

: The small township of Aheri,is the main centre tor rhe dense-
ly forested region of southern Gadchir-
oli. The town witnessed a unique event
when a programme arranged by the
Free Legal Aid Society was held for
the first time on March 14, 1987. Two

. High Court judges, Justices P.B.' -<, Sawant (Bombay) and G.G. Loney
:" " (Nagpur), who inaugurated and pres-

ided over the programme respectively,

The Repression

Such programmes may have become
routine and lacklusrre affairs for the
bigger urban centres, but not so for
our rural backwaters. Aheri has a 41%

i Adivasi population. The tribals are
recognised as the tradirional inherhors
of these forests. Ever since the arrival
of the British and through the enacr-
ment of various forest laws which did
nor even try to hide rheir actual
mercenary intentions to exploir these
forests, the saga of the alienation of the

' tribal from his social and cuhural roots

. began and it continues after independ-
. ence.4

, § The Organisers
C Free legal aid assumes special sig-

nificance for the forest dwellers in rhis
* multi-dimensional context. The Aheri

programme was joimly organised by
the Chandrapur Free Legal Societjl
and the Sardar Patel Law College,

. Chandrapur.
Mosi of the speakers spoke of rhe

need to begin a legal aid movement in
the backward areas. Justice Loney

. emphasised that i[ was the ignorance ofthe law which led to such large-scale
exploitation of the rribals. Shri Poi-
dukhe, M.P., spoke of the need to re-
move from the minds of [he rribals rhe

" apprehensions they have for rhe admi-
nistraUve or judicial machinery and
particularly the fear of the police.

d~ Justice Sawant srated that poverty
·-.L was rhe root cause of the numerous ills

affecting rhe large masses of our

7="
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! J
Justice Sawant at the meet

population.The Governments develop-
ment programmes were heavily urban-
oriented and neglected of the vast rural

areas.
Justice Sawant minced no words in

equaring the fight for legal justice with
the fighr for socio-economic justice.
He concluded by emphasising rhe need
for equal distribution of the coumry's
wealth for which it was necessary that
power reached the hands of the people.

Right To Land Denied
There was serious and lively parri:

cipation in the nexr session. The mos[
serious were those regarding land-
holding righrs for the forest dwellers.
For instance, though there is a govern-
ment regularion which sUi[es that those
in possession of foresr land prior to
1978 should have their rights regula-
rised by the kcal government author-
ities, these people have not been ele-
vated from the status of "encroachers".
Others pointed out [ha[ the Maharash-
tra Resroratio.n of Tribal Lands Act
was nor implemented. The residents of
Allapally township pointed out tha[
when [he town was a forest village
under the Indian Forest Aci, 1927
many of [hem were given pauas. The
town was handed over to the revenue
authorities subsequent to the abolition
of 460 foresr villages in Maharashura in

1969. On February 16, 1987, the resi-
dents who were sraying around [he.
town's chowk found that the revenue
officials had given orders to demolish
rheir structures.
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Misuse of Powers

A Madia tribal related how he spent
three weeks in Chandrapur .jail, sent
there by the Aheri Tehsildar in clear
misuse of powcrs reposed in him under
S.lO7 of the Criminal Procedure Code.
This brought forth numerous other ex-
amples of the high-handedness of the
local tehsijdars and cases where people
spenr three mcnths under S.lO7. Cases
were cited of people being remanded to
jail by the rehsildars under S.l51 (3) d
the Criminal Procedure Code although
uiey hadmo jurisdiction.

An Anganwadi reacher with rwo
children, who had been desened by
her husband eight years ago stated that
because of lack of resources she could
not prosecute her husband. A primary
school teacher whh 15 years of service
spoke of how he had been abruptly re- -
moved by the zilla parishad because he
did not bring family planning cases.
These and other problems were re-
viewed by [he lawyers who promised to
rake them up wirh the legal aid com-
miuees.
Protected Status Sought

During this session, one of the lead-
ing social activMs of 'the area, Shri
B.V. Shekhar, pointed out that on the
one hand numerous tribal-orienred"
laws had been enaaed and numerous
tribal developmem programmes ilo-
a[ed in recognition of the special status
deserved by adivasis in our society.
Biii [he way the various civil and cri-
minal laws deal with the adivasis, they
have been reduced to 'encroacliers' and
'offenders' having to suffer untold
humiliation and misery only because
they are poor and socially backward. Ii
is necessary, he said, that in the same.
way the law gives a protected status to
rhe underprivileged in society, like
women and minors, so too, the uibal

"ought to be given such a protected SUi-
[us.

. Susan A braham is an actiUisl lauyer practic-
ing at Chandrapur, Maharashtra.
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The Broadwater Farm Inquiry
·The initiatiz)e of &il libertarians in India to set up a Human Rights Tribunal in response to the,police
JL atrocities is not an isolated one. In England also, u)here a section of the poliee is now oLjicially
recognised to haz)e racist attitudes, actioist groups took an initiative to set up an Independent Commission
ofInquiiy to inquire into the role of the police in the Broaduuter Farm riots. Tony Gi/Tord, zu/IO chaired
the Commission, sends us the following report.

Death And Riot
On 5th and 6th October 1985 two

people lost their lives in Tor-
tenham, North London in circumsr-
ances which were to have devastating

consequences. On 5th October ,
Mrs.Cynthia Jarrett died inside her
home during a police raid. Her family
said that she had been knocked over by
the police. The ofhcial police version
had suggested that she had coLlapsed
after her family had been abusive to
the police. On 6th October, Police
Constable Blakelock was stabbed to
death during a riot which was taking
place on the Broadwarer Farm Hous-
ing Estate, predominantly housing
black people. For many hours, police-
men were pelted with missiles and pet-

· rol bombs, and barricades of burning
cars were created to stop the police
coming onto the Esrate. The police-
man, who happened to be a popular
community constable, was one of a
group who had gone onto the esrate ro
protect fir&nen putring out a fire. He
had uipped and fallen, and was sur-
rouncied by a group of angry youths.

It was the first occasion in recent
times on .which a police oMcer had
been killed during a riot. The report-
ing in the press was hysterical and dis-
tinctly racist. The rioters, who had
been mainly black yourhs, were de-
scribed as "savages" and "butchers".
There were glowing tributes to the
police officer, but litrle was said abour
Mrs. Jarrett, who had been a well
known figure in the black cornmuniry.

The police ser up a milirary-style
reign of [error in the Esrate. During
the following weeks, 35O people were
arrested, 18 doors were smashed
down, armed police were regularly on
patrol. The arrested people, many of
rhem children, were raken off to un-
known police stations and questioned
over many days. Access to legal advice
was strictly refused, even to the chil-

2O

dren; 160 people were charged, 6 with
murder and over 60 with vague charges
of "riot" and "affray".
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Tony Gifford

The Inquiry

The local Council led the call for a
fUll public inquiry into the causes of
the riot. The Government refused.
They said ir was sufficient for the
police ro carry out an inrernal inquiry.
But when the police report was pub-
lished, it angered local people intense-
ly. The report put all the blame on rhe
Broadwater Farm community, de-
scribing it as a criminal communiry
which hated the police. It claimed thar
the Iiors had been planned in advance,
and spoke of "lakes of petrol" created
to izap Ehe police.

So the Council decided lO commis-
sion an independent inquiry. I was
asked to be Chairman. We had a panel
of six people, including a Catholic
Bishop and a Canon of Westminisrer

-- Abbey. The police refused to co-
operate with rhe Inquiry in any way,
although some senior officers agreed to
meet µs unofficially.
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The method of our Inquiry was
different from the usual ofhcial inquiry'
carried our by a senior judge. Normal-
ly the Judge hears evidence in a formal
manner, and then pronounces his own
conclusions. We were determined that \
the Inquiry should be the opportunity «F
for the ordinary people of Broadwater
Farm to have a voice, to make pliblic
their ideas on why this terrible riot had
taken place.

Accordingly, in addition to the for-
mal methods of hearing evidence in
public and asking for written submis-
sions, we held many private inrer-
views, we visited people in their
homes, held informal meetings, with
young people ro understand what they
had felt, and commissioned an expert
public opinion ·survey in order fo com-
pare the evidence of wiuiessess with a
-measured rest of local opinion.

Broadwater Farm Organised

We produced a report which told a
remarkable and in many ways an in- Jt
spiring story. We were told of the ~
building of the Broadwater Farm
Estate in 1973, an example of modern
industrial building which looks fine on
rhe drawing board but made no provi-
sion for community living. We de-
scribed how it quickly became a "sink" ,
esrare with a high rare of crime and
vandalism, rubbish and broken glass
everywhere. Families were placed
there, many of them black, who were
homeless and had no other choice. '
There were no community facilities ex-
cepr a small social club where black
people were nor made welcome.

Then, from about 1981 things began .
to change. The Broadwater Farm
Youth Association was formed by a
number of dynamic black residents.
They demanded adequate community -U
facilities such as centre for unem-

a

ployed youUis, a nursery for"children,
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a play centre for chMren after school
and a number of co-operative shops,
and the Council began to respond.
They negotiated wirh the Council for
the installation of improvements which
would make burglary More difhcult.
They organised a festival every sum-
mer, where the various cultures could
create enjoymenr and unity for the
Es[a[e. The crime rare dropped by
half, and many agencies recognised the
Estate as a model of what could be
done. In February 1985, there was a
visit from Princess Diana.

Hostility of the Police
; But the one instirution which failed

b to recognise the good work was the
:' ':i- Metropolitan Police. Although some

,, senior officers maintained friendly re-lationships with the Youth Associa-
tion, junior Officers were so infected
with racism that they could only See
the Estate as a nest of criminals. They
refused to make contacts with rhe

:- Youth Association and continued a
pattern of arrogant and oppressive
policing which had been notorious in
North London for many years. Count-
less black witnessess, young and old,
spoke of the perry indignities to which
they had been subjected. Often there
were critical situations when squads of
riot police swooped on the Estate in an
atrempt to stir up trouble.

In the lare Summer of 1985, rhere

. had been riots in Birmingham and in.ej Brixron in South London, after a black
" -- a woman had been shot and paralysed in
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her home during a police raid. The
police documents .indicated that they
were waiung for a riot to happen at
Broadwater Farm. In fact, if it had not
been for the dearh of Mrs. Jarrett, we
are sure that no riot would have occur-
red.

The events leading up to Mrs. Jar-
reu's death epitomised the policing of
the black community. Her son had
been stopped for a traffic violation,
arrested on an assault charge which
turned our to be false, and kept at the
police station. Then a decision was
made for no good reason to search his
home on the off-chanCe of finding
stolen goods. During the search which
revealed nothing, Mrs. Jarrett was
carelessly pushed aside by one of the
officers as she stood in her kirchen
doorway. She fell to the ground pre-
cipitating a 'heart attack, and she died
insrantly.

As the news fhished through the
community, community leaders im-
plored Uie police to suspend the offic-
ers concerned so that the people would '
appreciate that the matter was being
taken seriously. They refused. There
was an angry demonstration in rhe
afternoon, which went off vvithout vio-
lence. But when a crowd of young peo-
ple tried to leave the Estaw to continue
their demonstration in rhe evening,
they found their way blocked by ,riot
police. Ir was in .these circumstances
thar they srarted to stone the police,
and the riot was on.
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We concluded that there could be no

hope of peace between the police and -

the rn'""'""'""ty in the fuutre, unless

senior police officers were seriously

prepared to tackle the issue of racism

within their r:anks. Offcial surveys had

been published showing that racist

attitudes amongst POliCeq oHicers were

"prominent and pervasive", yer no-

thing effective had been done. Instead,

the police had treared a section of the

cQrnInuniry as a kind of enemy. In ,

rhose circumstances, casualties were

almost inevitable.

The Present Situation

Eighteen months have passed.
There are some signs of progress: The

Police Superintendent has accepted the "

recommendarions of our Inquiry. The

Commissioner of Police has visited the ""

Estate. But considerable tension ref

mains; as the long trials make their

slow progress through the Courts.

Young people have been sentenced t(j '

four years imprisonment just foP

throwing stones. Recently three people

were convicted and sentenced to life

imprisonment for the murder of P.C.

Blakelock. Three juveniles were ac- "

quitted because the Judge ruled that '

their "confessions" had been obrained

by oppressive means. One boy aged 13

had been placed for three days in a

police s[auon dressed only in a blanker ,,.

and underpants, before he "confes-

sed".
L

Our Inquiry team has been asked to

return to Broadwarer Farm in Septem-

ber 1987 ro see how far our recom-

mendations have been implemented.

The future remains unclear. Bur I am

certain [hat the fact of having an inde-

pendem Inquiry has served a good

purpose. Ir has corrected the false-

hoods which were being told about the

Estate. Ii has made people realise thar

the police have a deep responsibilhy

for community unrest. It has raised

wider questions about Ue management

of housing esmes and about the crea-

tion of jobs in an unemployed com-

-muniry. One community leader said to

me "You have recorded our history

faithfully and well; now it is up to us to

create the future."

Lord Tony GiLTord is a Queens Counsel practic-
ing as a barrister in England with the well knoum
radical chambers at Wellington Street.
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Bihar is notorious for being the worst-administered State in India zdiere the rule oflaa: exists only on
paper. Despite, or perhaps because of this lawlessness Bihar has one of the most acthe, jwbatejy

run, legal aid programmes run by Free Legal Aid Committee (FLAC), Jamshedpur. "THE
LAWYERS" intemiewed G. S. Jaiswal, Director ofFLAC, on the trials and tribulations in,proz)iding
legal aid.

. Q. Hou) did FLAC start?
A. We starred in February, 1978. Dur-
ing the emergency a large number of
activists and innocent persons had
been jailed without reaSon. This cre-
ated a great fear psychosis. When the
JaQata Parry rook over government,
those people who were prevjously

" rerrorised regained their voice. We
vyere amongst them. The firsr case we
took up was the case of Bihar unden-
rials, who remained for long periods in
jail without trial for perry offences like
cutting wood in reserved forests, deal-
ing in illicit liquor and minor property
thefts. They had been kept in jail for
longer periods than for whar rhey

' would have been senrenced if found

. ' guilty. For example an 8 year old boy
' was kept m jail for 8 years for stealing 5

kilos of coal. Thanks to FLAC, he was
released when he was sixteen years old.

i Another Adivasi boy, Manglia Khedia,
was kept as an undertrial for three
years for cuuing wood in a protecred
forest for which the maximum senr-
ence was only six months. His trial had
nor even commenced. There were 2OO
such cases in Jamshedpur jail alone.
FLAC investigated and made a list of
such cases. On the basis of a reprC-
sentation all such persons were re-
leased without any release bond.

Q. Who uere the persons zoho formed
FLAC?
A. They were basically socially con-
scious individuals who came from low-
er middle class or middle class back-
grounds. They were Premchand, a
Hindi journalist; Mrs. Anjali Bose, a
social activist who fought for Naxalires
and other left wingers; Prakash Abra-
ham, a TISCO employee; Jawaharlai
Sharma, a small businessman who af-
ter his business failed, became a full
rime social worker; and an advocate
mainly pracricing on rhe criminal side.
In Hazaribagh, Miss Veena Sethi,

22

Advocate, was our representative. In
Ranchi, we had Uttam Sengupta who
is presently a' staff reporter for The
Telegraph.

Q. Hozu zuere your activities receioed?

A. In the be¢inning we restricted our
activities to the jails. We avoided any
publicity as initially our work was not
well received. The local lawyers were
very hostile towards us and regarded
us as vagabonds and briefless advo-
cares who were resorting ro legal aid to
ge[ cases. But the undertrials and the
inmates of jails were very happy, that
someone at last had come to help them.

Q. In what way did your interueiuion
help the inMates ofjails? "

A. In 1979, we filed a wrh petirion in
[he Supreme Court (FLAC vIs State of
Bihar) regarding rhe terrible condi-
tions prevailing in rhe Bihar jails. We
argued [har prisoners retained their
human rights even in jail and had a
righr to live in digniry and not in
animaj-like squalor. By that time [he
Supreme Court had already decided
the firs[ Sunil Batra case. In our peti-
tion we had alleged thar the Jamshed-
pur jail, against a capachy of 172 per-
sons, actually conrained some 972 in-
mates. Due ro overcrowding, jail con-
ditions were filthy and unhygienic.
The food was inedible. The bathrooms
were overflowing. There were no
medical benefhs. There was no elec-
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.·. r triciry. Nor were there adequate provi-"- "J;" sions for drinking water. FLAC de
\

6.

w manded decent facilities' for the prison-ers. Justice Unrwalia dismissed our
petition by directing the Srate of Bihar

"q'. to give reliefs expeditiously. This was
/ in l98O. In 1981. as nothing had hap-

pened we were forced [o move a con-
s

0 tempt petition in the Supreme Court.
'. The Bihar Government then presuned

a blueprim'for jail improvement cost-
ing about Rs.l crore. Part of this
blueprint has been implemented and as

p a result now Jamshedpur jail provides{ beuer facilities ro irs inmates.
r

We also filed another writ petition in
the Supreme Court demanding that the

\:E: prisoners with tuberculosis be pro-
~' vided proper medical faciliries and

they be kept segregated from Qther
prisoners. The Supreme Court gave
notice to the Bihar Government and
the District Judge to inspect the jail

. ' premises and to rake the follow up me-. asures to give relief as prayed for. This'

, was done. The case is Mirza Majhi dsState of Bihar.

$, Q. Hozd did you build up FLAG'
: A. Initially, we uied to get in touch

q r

'", ' with as many socially conscious indi-
. viduals as we could. We organised va-
, rious meetings and conferences. We
*C went to villages to learn firs[ hand the

hi legal problems rhe villagers faced.
ti When we firsr approached a village, all
a the men wOuld run away UUnking that

; y. we were Government officials on a
ft Nasbandi (sterilization) campaign. La-

'"" ter when they realised [hat we were
"' lawyers who had come io help them

'" with their legal problems, they flocked
around us and poured our their woes.
FLAC appointed lawyers who charged

i. ' minimal or no fees io take up rhe cases
of these villagers. FLAC also super-
vised the work of rhese lawyers.

Q. Hozu did you idenliLj/ lauyers ZU/lO
would work for FLAC?

A. It all srarted when FLAC identified
some 54O cases where the police had
not filed any charge shee[ from 1961 to
1978. The accused were forced to
attend court regularly where only dares
were being given and yet without a
charge sheet they did nor even know

_ what they were charged for. There was, ._4~· no question even of a trial commenc-

. ·. ing. FLAC compiled a lisn of these 540

cases, police srationwise and sent the
list to the concerned police stations de-
manding an answer as to what the
charges were, the evidence, and said
that if there was no reply within a cer-
tain period FLAC would approach the
Supreme Court for necessary reliefs.
There was no reply from the police. In
our Writ petition to the Supreme
Court (FLAC VIs State of Bihar AIR
1982 SCP)it was held that no persons
need appear in Court unless charge
sheets are filed and rhe Court sends
notice. All the 540 cases were quashed.
The Supreme Court further directed
that in future all those accused who
were on bail need not appear in Court
unless they had been charge sheeted.

With this ruling the local lawyers
starred looking at us differently.
FLAC had criticised not only the jail
officials, police, and judiciary bur also
the advocates. These advocates now
bitterly opposed FLAC as they felt
that we were ruining their practice.
However, a section of the Bar Associa·
rion became supporters of FLAC and
hence joined us as our pane! lawyers.

Q. What has been your experience with
the local judiciary?

A. The local magistrates and judges
were apprehensive of FLAC as they
felt that we were tresspassing into their
domain and doing work which they
had neglecled to do. Individually,
neither the police nor the judges were
against us. Bur as an administrarive set
up they were suspicious of our activi-
ties. There were some judges who were
our supporters and attended FLAC
meetings. In 1982, Justice Bhagwati
addressed a FLAC gathering which
changed the establishment's atritude
towards us.

Q. What is your source of/inance?

A. In the beginning we funded our
activities from our own pockets. Each
of us contributed Rs.lO to Rs.l5 per
monrh. This was the siruarion from
1978 [(j 1980. In 1981 Oxfam India
approached us and gave us a gram of
RS.32,OOO for lawyers' fees, typing,
stationery and court charges. This
lasted for one year and eight months.
We also got money from the ,Commh-
tee for [he Implementation of Legal
Aid. They gave us Rs.2O,OOO on a pro-
ject basis. Recently, an Ausrralian
organisation, Communiry Aid Abroad,
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has given us Rs.30,OOO for holding

uaining camps for socio-legal activists.

Q. What kind of cases do you handle?

A. Candidates who qualify for legal aid

from us must earn less than Rs.50OO

per year. M0sl of them are deserted

women who require maintenance, trib-

als and landless labourers whose lands

have been grabbed, contractors'

labourers who are deprived of their

srarurory dues, dowry cases and'other

mauers where women are tortured on , '

some pretext or the other.

Q What headway have you made in your

cases?

A. In the majority of the maintenance

cases we have succeeded in obtaining

monthly amounts ranging from

Rs.20O-450 per month. We also have a .

system of conciliatory platforms in ev-

ery police smion in Jamshedpu£
These platforms are mini-lok adaalats,

which try lO reconcile cases referred to

them by FLAC. The conciliatory plat-

forms are staffed by businessmen, pro-

fessionals and service people. They

manage to settle more than 50% of the

cases referred to rhem. They lake ir ,

very badly when they cannor settle a
C

case. Where there iS a case pending,

consent terms are filed in terms of the

settlement. Where [here is no case in

courr, the parties sign an agreement.

Q. What isyour organisaUonal structure? '"

A. FLAC has 8 branches covering

Jamshedpur, H'azaribagh, Ranchi,

Chaibasa, Saraikela, Kodarmal, Mosa-

bani, Pommda. Each branch sends 2

persons who are their office bearers to

the Cenrral Board, plus one nominated

member. The Central Board is empo-

wered to appoint other persons. Every

branch has an executive committee and

a general body and is autonomous in its

operations. The Central Board only

gives genera! guidelines to the bran-

ches and audiu their accounts. Persons

who are interested in becoming mem-

bers of FLAC must- attend notified

meetings for a[ leasr one year before

being accepred as members. Jamshed-

pur head-quarters files and contests

some 50-60 civil cases and some 9O cri-

minal cases per year. Advice is given to

l-2 persons daily. A panel consisting of

35 ' hand picked advocates serves

FLAC. Membership of the Jamshed-

pur head-quarters is approximately

30O persons.

b
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Fair Exchange

H aue.you noticed that there has been
a jair "exchange in the Supreme

Court oz)er the Fahfax deal? In.exchange
for releasing tzDO judgesfor the probe; lu)o
others have been appointed, Madhukar
Kania, Chiefjustice, High Court Bom-
bay and KJagganath Shetjy from Alla-
habad. Thats whatyou call maintaining
the balance. After all, with so much cri-
ticism about delays in court, the gouern-

",, ment must at least appear to be doing
"" something about it. It is almost as if the

izdo Fairfax judges have cleared the seats
for the tzDO incoming"judges. Must zoe

' wait for another commission of enquhy
into the Defence deal with three judges

": and anaother Commission into the Swed-

ish arms deal withfourj'Uges to get some

..., more judges. After all, there are 12

vacancies and lu)elit)e neu)comers are" due
56 that the old ones can get on to commis-

sions and make wayfor the new. But the

quesUon still remains as to uhy-justice

Thakkar and Justice Natarajan were

cippointed for the Commission in prefer-

ence to any others. Justice Thakkar is

. knoum to have said in his Commission.; Report on Mrs. Gandhi's assassination

" that his report should be kept secret.

r . .·' Could that be the reason for selecting
' him? According to another story, the ten

other judges refused zohile Justice Thak-
" -kar and Justice Natarajan were the only

jt tZDO who agreed. Who knozos what the
· truth is?

Congratulations Chiefjustice

You haz)e guessed right. With Chiefjus-
tice Kania being appointed to the Sup-

" reme Court, the round of parties has

started. This time it's judges entertaining

judges. It appears that Ci{j/ Ciz)iljudges

haz)e much to gain by entertaining their

. High Court Judges. Judge Sonar, theman against whom one aduocate of the

Cig Cbil Court went on strike for his

alleged misconduct threu) a Party at the

N.S.C.I. for Justice Kania, Justice

S.K.Desai and Justice Leiuin. Seueral
Ju'dges of the Ci{j/ Civil Court attended.

It is reported that the bill of about
'Rs.iO,OOO/- was paid by someone else.

. We haUe heard ofjudges beingfelicitated' by laujyers, by industrialists, by clients,

by politicians, all of zohom presumabjy

, haz)e some stake in entertaining ihem. Byi
! -now it seems judges also are geuing wise
l to the entertaining game.

A Welcome Strike

For thejirst time eoer, lautyers haUe gone
on strike in support of a demand for liti-
gants. Lauyers in Jaipur are on strike
demanding the repeal of the .increased
court fees. The State Government, "disre-

garding the fact that reenue from court

fees is already hgh and more than su/)i-

cient to meet the requirement of the admi-

ninrarion ofjustice, has proposed a steep
increase in court feeS. The Chief Justice

said recently at a press conference that if

justice was to be accessible to all, court

fees should be a"bolished. There is

obzhousjy no policy decision at the all In-

dia lezd. A total abolition of court fees

uould mean that the rich would be able to

get precious court time free of charge.

Perhaps zohat u)e need is a means testfor

court fees. Justice should be free for the

poor and"o y uny expensiioefor the rich.

Diamond Bright Justice
When Madhu. Limaye and the DeUil's

Advocate complqm about the rich folk

getting priority in courts, nobody cares.
But uhen a judge of the Supreme Court

complains that his brotherjudge is gluing

priority -to didmond dealers, its time to

take note of whats going wrong in the

Supreme Court of India. Petitions fled

by diamond exporters get decided in re-
cord time while others wait patientjy till

death do them pan with their litigations.

There is a case here for classification of

litiguion according to Ihe hardship to the

litigant.

.So'ns-In:-Law

Chief Justice Hiralal Agamal of the
Orissa High Court claims the right to

communicate with his brother judges on

the merits of a case pending before him.

In April this year he wrote to Justice

P.C.Misra discussing a case pending be-

fore him. When asked why he did this, he

said, 'Theoretically and ethically, it is

within the limits of our operation.' An
added complication mas the Tact thatjus-

tice Misra's son-in-law was appearing in

that Dery case before the Chief Justice.

He was, he said, "unaware" of this. The

son-in-lazo zoas appearingfor"the respon-

dent. The appeal which related to a land
dispute was dismissed.The son-in-law suc-

ceeded! Chief Justice Agarzoal claims

thal consultations among judges is
routine-whether ' or not sons-in-laws

appear and that his letter tojustice Misra

was a "Confidential CommunicaUon".

All this friendly consultation makes you
wonder whether a judge's judgement is
really the product of his oum thinking.

Law Minister-In-Waitizig

Once again the nezospapers in Bombay
are buSy with the nezos that B.A.Masod-
kar, ex-judge of the High Court is wait-
ing patientjy to Jill in the seat"Uacated by "

$

A.K.Sen. He is among onq. of the few
one-time judges in Parliament"and there-
fore stands a good chance. The two other
obuious contenders are Murli Bhandari
who h'as been zoaitingfor too longfor that
slot and Shio Shankar, zoho can claim *
some experience in the the job uhth
Mrs.Gandhi. But if the country uas
without aLazo Minister for one month,
don'tyou think the post can be abolished
uhthout any great loss to the nation? The
Supreme Court is always amilable for
legal adzhce to the Ghernment of India.

Supreme Court Mills

Did you knou) that Swadeshi Cotton
Mills has been renamed Supreme

Court Mills? Euny year, just before the
Annual GeneralBody Meeting, th battle

beginsfor control ouer the management of
the Mills. Suits are jiled in the names of
diferent shareholders in diferentparts of
the countiy. This year it was in Allaha-
bad and Delhi.' Contradictmy orders are
,obtained by u)arring groups. Against each
iqterim order, an appeal is fled in the
Supreme Court. Eoeiy moue has the ulti-
mate blessing of the Supreme Court. Hozu
to hold the meeiing, uhere to hold it, who
should be the presiding ©icer, what is the
method of counting Dotes are all matters of
great national importance. Hence, the
Supreme Court itself decides on these
issues and meetings are held under the
direct supemision and control of the Sup-
reme Court. Cmporate conirol through the
Supreme Court has indeed become Uely
fashionable. It has, therefore, been de-
cided in a Special GeneralBody"Mµting
of Smadeshi Cotton Mills to rename the
company as.Supreme Court Mills Ltd.

Dwil's Advocate
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