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' Away with the
Bands And Gowns

The unfortunate controversy raked up 'about the
way women lawyers dress reflects a deep-roowd

male chauvinism thar exists among Uie 'lawYets and judges
alike. The legal profession is still predominantly male in 11s
composition and ideology, No ooe has yer considered mak-
ing a national issue of Ue way male lawyers dress bu[ the
way women lawyers diess has become [he subjea matter. of
aarional debate, Ii is as if there is nothing else of any iiuerest
about women lawyers, excey the way they dress.

As always, the best way to run down a wormµi is to auack
her character. There have beeo several cases of women re-

' commended for appointment to High Courrs but who never
'riiicie it because of some vague allegations abQuL their 'loose
chµqgter'. One woman recommended for appointment as a
HiFFour[ Judge was nor married, an unpardonable crime
1ii n 'an society, and beRce of,'loose charac[er', False com
pILi\s agains[ her were :engineered and her appoinunem"

wq' ¶t'otaged.
OQers never made it because they were divorced. Pre-

suIn?i)ly a divorced woman would go around breaking mar-
riages; a state of affairs which the law cannot tolerate. And
yajjnen with known histories of sexual exploharion of

women have been happily appOimed as judges without any
: l .

comp,uncuons. A young womarj lawyer at a recent Nagpur

' conventiorj complained bitterly rhat when a woman lawyer
is doing well professionally, many are quick to allege thar
she is' using her sexuality to succeed with a colleague or whh
a judBe. There is much tak of judges having affairs whh

' womCn lawyers, yet in all such gossip sessions, it is the
worhjn who is looked down upon, never [he judge alleged [q

be having an affair.

The rruth is that women are treaged as second class
chizens in [he legal profession. Thcir small, number is in-
dlcaUye ol their low status. They are treued either with

' condescension or with amusement. At bes{ they are consi-
dcred fit for handling family dispi.ucs, Surprisingly, official
Nicy ajs? rdlects this.

The controversV instead of being sexist, should become
' an occasion to decide to shed the bands and black goyns, an

outmoded ind iqcon\enien[ form of.dress [ha[ lawyers are
co 'ipelled [o wear. Ajier all, during vacation, both lawvers

. .an't judges manage very well withow rhe official auire and
neiPcr suffer any loss of dignity on that accourm So why
cad'r we get rid of [he ugly looking bands and gown for
good?
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r our March issue _0/ The L,autyers, u)e published

Limaye to the Chief Justice of India. We haue now
Sdi Sorabjk addressed io Madhu I.imaye, the full texi

bebzn:-

a letter from Madhu
receibed a leuer from
of which is published
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vOLts on account of Mr. Palkhivala's

" presence, to po'inr out to the Court that
no adcquate notice was gn'en by [he
advocate instrucUng Mr. Palkhivala
abotu the mentioning and no orders
should be passed on [he application. I
accedqd lO junior advocae John's re-
quest. Thereupon the matter was listed
for [he following day. I did not appear
in the matter on the next day.
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¶1 have a right to know whether the iucige
has indced gone wrong, where :tnd in
what way. The boycotting cit Cuurts by
adwcates is a pretty serious matter, in-
volving hardship and loss of money to
liugants and witnesses.

Is it· not in [he interest of' judicial
hygiehe that such complaints should
be speedily decided ?If the aileµrions
are untrue, why should judges be made
to work" in opcn Court with muj on

'heir faces for years? If the alleguions
:xc found to have some basis in evi-
denCe , if the result of the enquiry is
made known [() the public and suitable
action wken, people would carn" morc
rcspea .for law and the judiciary. Anci
what is the Government doing? Has i
no stake at all in [he administranon ()

" justicc?
V. R. Talasikar
Bundru liuct Bonibay JOU 0</.
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Dear Madhu,

Irecen[l\" came across vour letter to
the Chief Justice of In"dia publishcd

in [he March issue of - THE
LAWYERS.

I am pained to read in your open
letter to [he Chief Justice of India [he

statement

"Palkhirala and Sorabjee earned fu
T fees for mentioning and for remaining

present at the mentioning respeaively,
what did the Supreme Coun judges
gain?"'

if only you had asked me baore

making this smement in,your letter to
[he Chief Justice you would have
known the correct facts.

I did no[ memion any maucr beforc
[he Chief Justice. I happened to bc in
Court when Palkhivaia was about to
make a menUon. I was requcstcd by
Mr. John, who is an advocate on re-
cord and who was understandabh' ncr-

bi

Moreover I did not charge am' fees
for opposing the mentioning. Conse-

qucndy your statement abotn my
"earning fat f"ees"-is untrue. Obviously
you have been grossly misinformed by

your source.

I am sure that as you now know the
correct facts concerning mc [he least
you will do is io give your irresponsib"le
sourcc a proper dressing down in true
Limaye fashion.

For your information, long befOre
[he direction issued by the Supreme
Court, I had made a self-imposed rule
IlO[ [o appear in mauers for mention-
ing as also for ordinary applications for
early hearing-except where I am
appearing a:nicus u [he request of the
Court as in the case of Dr. Wadhwa-
because I believe [hat junior .advocates
should have a chance and seniors
should not appear in such matters. For
that reason your statement has hurt me
very much because, nor only is i[ incor-
rcct, but 1[ is contrary to what l have
maintained and practised as a Scnior
Advocate .
SoIl J. Sorabjee
Sniibr Advac u/c Supreme Couri 0/ lnthu

/34, Sunder ,\"cigur, Neu' Delhi / /() //0.?.

Missing Lord Krishna

And the Lordship saij:'l'hc icmu
cratic dilcmrna is whctF.c: th

Srue, [ha[ limping Lemthan. imul
be allowed to poke its gigantic u"zlkin
stick into the ubiquitous umbrella (
liberty. The layman as well as the iav
man must put a quietus to the COl
troversy to which I have animadreru
with a single, monosylhbi
sledgehammer-like word : "No"'.

"But this is by no means [hc so
systemic problem. Socieul ills a
many. Doctors who can dharmtcal
diagnose are few, but Karmic quac
are many. Raucoiis richness at OfjC ei
of the scale and piteous poverty a[ t
other, grievous graft, land laws hc
with loopholes, an education system
need of an enema; all this and mc
more must needs engage [he aucnt'
of the forensic fireman. Leµl ·
ginecring and forensic archita.i
must enter into a creative conspmuj
pull down [he rottenh' ramshaje ;

s'zial -
Allegation Against Judges "

Anews item appeared in Maharash-
tra Times dated l0iF. March 1987

that the advocaws "at Jalgaon havc
borcoued all the Courts since

'f 23:2.19&7. demanding an enquiry into
the serious allcgaUons made aj;ainst
one o!' (he judm, namely Mr. Nan-
deshu'ar. and axklnk for his tran:j"er. A
rerresc[)t:l(!()n lrmng thc µicvances

agains[ the said judge has already been
scnt to the Chief Justice of Bombay
High Court. The news report stresses
the. fact that no cognizance seems [q
havc.bccn taken by"the High Court and
that this aghation is causing great in-
convenience and hardship to litigants
and junior advocates.

In [he interest of a fair and clean
administration of juStice. lhigants.
lawrers and members o!" the public

q put up the structura!lv strong. h'u
ationally fit, plinth wisc proud
roof-wise radiant.

"Niagaras of nonsensc
farragos of ilapdoodk must dry up
fore the Shiva-like stare of the brul
of brevity. Obstreperous orahty
advocacy must yield to conscient
conciseness, arid the vigorous \"cr
ity of judgements must bc rcplaic
breathtaking brevhy".

Raju "Krishna Iyer" Ramachar
S.S, l.uuycrs Chumbm, .\'t"u· Delhi / Ip...:
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For a Basic Right to Housing . Li
jYhik the Central Go?enunent has come up tuith the Draft National Poliqy as its response in the W in

International Year o/'Shelter for the Homeless (1987), the actiiKSt groups haUe also determined W "

their response and Rve demanded a Billfor Housing Rights through .the instrumentality of the NaUonal BI- ?

Ca7npaignfor Housing Rights. Anand Grover outlines the back ground gidng rise to the rdo proposals.
Stj

re

After the judgemenr ijj the Olga Tel- uni[s per year in [he 1971-81 decade, is water supply, sanitation, sewage ac., El d

lis case [OLga Tellis a BMC(1985) likely to go up to 80,000 units per year norwithsranding the provisions of the , : v

3 SCC 545) in 1985, and in view of [he bji 2 000 A.D. This excludes exisung Slum Acts, which are supposed to

fact ".hat 1987 was declared as the In- slums and dUapidued buildings which provide such amenities.
m· 0

rernationd. Year of Sbdter for the will be required to be replaced by new

Homeless (IYSH) by the U.N., the buildings, Response Of The State - F. :'

Governments, both at' the Central and Given that urban land in Bombay is Leg islative Policy ,

. ?- tthe Stueleveb, were expected lO com' in the bands of a few persons, the Over the Years [he Iegisktiye poli'y ' E. '

up with a concrete programme to deal selecrive release of i[ by them has of.the Stare has veered towards protec- Z (

with the problem of homelessness· meant phenomenal price increases over Uon of the homeless and promotion of K "' '

0 Whatever p( :y thar has been de" .the last rwo decades. The cheapest policies to benefit the PooL This is rC- ¥ "a

dared, by the Central Government and . flected iri die legisGive policy which K'"
1the Suite Governmenr in MahaIashum 495', :' " ,k culminated in rhe 1970s in the jmsing ' "

wiU be unable to deal with the prob- .~. - of the Shun Acts iii the various Srar's W

lea; which is growing daily. If any- Y " i "%E ' !"= -'"'"' ". and the enacting of the.Cenrral Urban .

[hin&.ye policies will exacerbate the j7i: ' bj. 1 -,WEg;w ___ Land (Ceiling and Regulation)
probi ° . In the meantime, the condi- ; ,l,;j h 7 j E [UL(C&R)] Act, 1976.

,
tionsi c Qtinue to worsen. i , , C !.' ! ,. !jd_" b"" i

iii. ' . ' 9¶' ?¶' !,1 ' —- The Slum Acis provide for a dtc- -U
Dete5'jratulg Conditioµ' ZJ Lm~~^ ' . hrarion of an area unfit for human in- I '

he Type of developmenr policies :'# habitation as a 'slum'. The power to W "
bfouow&l by die Sure over the posr- in- ' I ,. . %m~10 declare' an area a slum vests with the

depenqr'e era has meant rhar larger 0 _ 'l "" .: Compeumr Authority esrablished b
F

and larger number of people in [he ru- .j,? - · under thc Slum Acis and is discretion- "; ,.

rd areas:arc being displaced from Uieir ':"~.. ' - . ary. On the declaration, the area is 'T ·?f

ho[nes:qnd are unable to eke out an .;,m:=jH ,lw,j supposed to be provided with basic J "

·'Ntrn "? Ddorestation in large tracts ·  amenities. However, if ail area cannot - "

in the [last has meant droughr roday. be improved the residents are obliged .:

The deYas[ating effecrs of it are being . ' to be rehabilitated in ahemative shes. Fl·

felt acutely all over the country now" %:,' :'"" °=pm'7 The catch being that the offkr of J;'·

Large scale dcvelopmenr projects' lik' :5 alternative sires is one which you can- f:

dams, by submerging 'forests or open- ' " "' nor refiise.
h

.ing up' :Inin5 has rendered the poor, ' 'Mm'- |q¥ ,.,, 
Despire the fac[ [ha[ the Slum Acts I ' 4i

who cQuld. eke our a LivUig from Uie have beCn on the srarure book for over

knd or Eorests, not only without means shelrer (non-conventional) of 25 Sqr a decade, the vasr majority of the ' IF

of livdiijood but also without homes, mus. thu would be theoreUcally avail" 'slums' have not been declared to bc

Housing, wUcti was nor an issue 'for able in Bombay would cosi Rs.2S,000· slums. As a result, the residents of 'un- '

the rural activists is now increasingly The latest housing budger profile avail" auLhorised'Seulements have not be'n li

F^-' """' 7 a priorhy. able for Bombay shows thu 40% of the able to avail of [he bendicid provisions ' E'

r

With increasiIl© pau'perizarion on" population Ui Bombay cannot afford a of legislation. The' Slum Acts, theix" K
account of 'developmat'j dispkc,. dwelling of over Rs.25,000. fore, remain itnimplemented.

ment and iOrion, Lhe pressure on the The result is tha[ larger and larger Similarly, the laudable objects of f"

rural FKjor to rIligra[b to [he urban mer- nimber of persons are forced to live in the Urban Land (Ceiling and Reguja- '

ropolises io earn two meals a day is ·.inaurhorised shelters, known as tion) (ULC&R) Act, 1976, viz., pre" II"

F·""'"'"' '" t: greater. The siruaUon in the 'slums'. In Bombay, [od3y, 45% of the vention of concentration of urban land ' w

urban aseas is Ito be([er. If anything it population reside in 'siums'·/ The ii- in the hands of a few and prevention of "E

is worse. Bombay is a good illustraUon. gure is likely io go up io 60°o by rh' speculation. and profireerUig remain a ,t

The annual housing need in Bom. rum of the century. only on paper. The UL(C&R) Act

bRy (gap between housing supply and Mosi unawhorised shelters lack [he fixes ceiling limits of urban land in [he

demand) -which was 45,000 basic uneniues, like roads, electrichy,' hands of landholders. Different ceiling

.. . . . .. . . .4 The LauyersMqy /987
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i limits are fixed for differeni urban
i agg]omera[ions. Tht landholder own-
!

$ ing excess vacant land (above the Ceil-
' ing Lirnh) is supposed to file a state-

ment of excess vacant land whh the

, Cornpetent Authorhy, on the basis ofwhich the Authorhy prepares a draft
statemem of excess vaCant land. After
receiving objections from the landhol-

! der, [he final statement of excess

' vacarn land is prepared.
After [he final suremem is served

on the landholder the Cornp«ent Au-
thorhy is mandatorily required [q give
notice in [he Official Gazette, declaring
his irnention io acquire the excess
vacant land. After inviting objections
of [he landholder the Compereru Au-
[hori[y may publish a Notificuion
under Section 10(3) deckring that ex-
cess yacant land is acquired by the
Stale Government. Upon such a Nori-
ficaUon, the excess vacant land vests in
the Sutc Govcrnment.

The unique feauire of the
UIAC&RJ Aci is [hat on acquisiUon
the rnaximum compensaUon payable is
Rs.2,00,000 (Rupees two lacs): The
cQns[i[uuonali[y of [his provision has
been upheld by [he Supreme Coun
(AIR 1979 SC 1415, Bhimsinghji V Un-
ion of India).

t" The UL(C&R) Act also has 'exemp-
tions' provisions, viz. Secrions 20 and
21. Secrion 20 dlows exemption from
provisions of acquisition under the
Ac[, if the Slate Government is saris-
fled that the location of land is such, or
the purpose is such, and thar it is in
public interesr to do so, or i[ will cause
grave hardship to the landholder if ac-
quisition is resorted to.

Section 21 allows the Government
110[ [q uear excess vacant land as excess
if the person declares, according to [he
prescribed procedure, [hat hc or she is
going lo uU!ise land for the accom-
modation of wqker sections of sociery,
in accordance 'with "rhe Scheme
approved by an auMorhy specified bv
the Government. There is no derlli-
tion of the expression 'weaker sec-

, tions'.

construct [e})emcn[s such that 25% are
less than 25 sq. mtrs., another 2S°/q less
than 40 sq. mrrs. and the balancc 50%
less thari 80 sq.mtrs.

The price originajlv fixcd. for such
tenements was Rs,90/ " per sq.ft., later

raised to Rs.l35l- per sq.ft. Thus the
smallest tenement would cosi about"
Rs.34,000/-, clearly out of the reach of
50% of the population in Bombay.

Moreover, the Government was
'implemcming' the UL(C&'R·) Aci, not·
through its -acquisiUon provisions, bur
through , its exemption provisions.
Thus, not. more than 0.2"4 of the cx-
cess vacant land.has been acquired till

" date. Most of the proceedings are held
up, not bY thc Courts, as the Govcrn-
ment would havc us believe, but at the
stage of finalization or statemems
under section 21.·In othcr words, thc
State hsdf is clearly not intcrcmcd in
implementing [hc UI.(C&·IU Act at all.

6

In the beginning of thc 1980s thC
position was. that the [\['() I])()si jmpor-
[anl pieces of legislation, the Slum
Acts and the UL(C&R) Act rcmained
unimplemented. On thc other hand,
[he homelessness was increasing at a
fast pace. Insiead of trying to amelio-
rate the condition of the homeless.
some State Governmcnts enacted lcg-
islation criminalizing unauthorised r[-
rlements.

In Bombay, [he A,riutlay Govern-
mem resoned [q an openly confronta-
tionist stance by demolishing hutmcnts
of [he pavement dwellers and deport-
ing them. While the deponarion was
contrary to law the demolitions werc
challenged as being violative of Arti-
cles 14 (Equality) and 21 (Liberty and
Life). The stay orders obtained in thc
Supreme Court in the Olga Tellis casc
gave a breather to the homclcss to

organize. :\ .i rcxult. tod.n all large
clusters (' j'aremcnt dwellings in
Bombay, aim nj" course all 'shim dwell-
ings'. are in sntic wjv itr ihe othcr
organjzc'd. If" n()thjne else. th:' Je\'ei(}p-
mcnt of nrganisation of the hcundcss
has been a tremendous gain of litiµ·
tion, which 3]l(m'ed the p·rnresx to iii·
itiate and &"veiop.

Hopes were pinned on the Suprerm
Court to delivcr goods to thc poorest ()
the poor. hi a curiously written judge
ment in the Olga Telhs case, the Sur
remc Court held that thnuj;h the cic
mc)li(ion of' r)a\'emenl Jwellings an
-eviction of" the dwellers did deprive th
right [() lirelihcxd comatnej in th
right to life. the deprivatiun \\'ab n(
violanrc ()1 Arnde 21 ()1 thc (:()n\[il|
tion as li was authorhej br ]au° 'in th
case" the Bomhar .\\unmpal Corpur
tion Act:. "I"hc h()mek5\ were dm'
and nut but u'crc \[}|1 li2htlnR It. 'l'l
rx)]i{lcal I):frllc\. whiuh haj tuf;i]
ignureti [hen). rc.sllljnF their Vnl
calchinR p('[e!)[l:j]. iumpcd c'Il t
hand\\'aK()I). ')rR:ln)/lnF mnicP
at',ains( the amicipatcd Jcrn()l![l{)n
{he auth(}rltlck.

'l"h()ukh thix !qc[ alsn acicd aj
break Ull ihc j(.'[n()jl{lon\ and thc g(
f"rontationist snrategy of the State, '
Smc had also come to realise [hat
Antu!'n"wpt' .of" dem()lj[]ons werc
going [() rieid am' prauuca! rcsults.
cause [hc homckss, on account
shcer neecssit\' [o exim and live, \4'()

0

simply move from onc place
anothcr. Moreover, the high prc
dcmolitians onlv auractcd publi
and rcsistancc. Thc pohcr of" the St
aficr the judgcmcnt in (")/ga Telhi

least in Bombar, was 1() resort [()
K)rc)rile but exlenm°e dcmolitionx s
not [() attract [hc puhlic ere.

O """ E
¶k

E

f Section 21 Scheme ;qUnder Section 21, the Cenu"al Gov-
ernment had framed a Scheme, under
which [he declaration had to be made
by the landholders in 1979. The
Scheme [oday obli"ges [he landholder io

T '"' ' "" "r
)))/7))%
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Section 20 Scheme
In MjiharashtrH, in 1983, the State

has also formulated a- Scheme under
Section 20 of the UL(C&R) Act for
housing of weaker Sections, The State
is imerested in making affordable shel-
ter available not to the homeless but to
the middle and lower middle class,
Qhich is extremelv vociferous in arti-
culaUng its ciemadcts.

lnhialjy, [he Maharashrra Govern-
ment had framed a Scheme under Sec-
tion. 20 which was similar to the
Scheme formulated under Section 21
bv the Central Government. However,
there were no price rest'ric[iQns im- "

posed on renements -lO be sold on the
[rce muke[, which constituted nearly
70% of the built" up land availa' 'e
µnder ·Sections 20. and 21 of de

UL(C&R) Acr, 1976, This was chal-
lenged in the Bombay High Court.
Justice Lentin upheld che challenge
(Colin Gonsalm VIs Sraie of Maharash-

tra, Wrir Petition No.2376 of 1984).
Thereafter, the Scheme was amended
IllS by fixing the price of the teneme-
OIl rhe?frCF marker. However, rhis was
luer Ditjlldrawn and a new Scheme
dared lZ2nd. August, 1986 Uas been
formuk&i and notified in the Mahar-
ashtra '! &zeue (See The Lbuyers -
Septemu-, 1986). Under thiS Sch'eme

'70°/o of itie land under the UL(C&R)
Act has Ito be utilised for EWS and

I,JG categories. The tenements for
weaker sections are nol to exceed 25
sq.mtrs.iad Rs.25,000/-. Oli[ of the

remaulint30°/) of the land half must be
usecj fQr, [¢pemen[s upro 40 sq.mtrs.
and Uie .remiining for tenements of"
upro 80. sq.intrs. This" Scheme has "
been challenged by [he. builders and
staycd hy the Bombay High Court
(PEA TA y Slale of Maharashtra, pas-

sed by Jusrice S.K. Dcsai and Justice
Kurdukar).

qa'i- : "mF

its major [hrus[ is to remove the res- -less who cannot afford to buy the " .' L
trictions on privaw building activity by "uffordable" shchcr which is out of E ::
various measures including legislative their reach. R 4
changes, land development and fiscal In the situation that obtains tOday

measures. - after the judgement in the Olga Tellis

Amongs[ .the legislative changes,
rent laws are proposed to be amended
to "ensure a reasonable reuirn to the
house owners", and , [hereby allow
landlords to increase rent. In Mahar-
ashtra, the Rent Act has already been
amended providing for leavc and li-
cence agreemenrs to be entered into
whh no protection io umants. The.
UL(C&R) Act is also proposed to be
amended to remove restrictions, mean-
ing thereby, to. allow more exemptions
and thereby circumvent tjie main pro-
visions of the Acr, viz., acquisition. -
Planning laws, developmem -rules and
regulations are also proposed to be
amendtd to incre"ase privue building
activity;

Moreover, land developmem is to
be carried on by viewing land as a re-
source i.e. a commodity to be sold to
the highesr bidder. A National Hous-
ing Bank is also proposed to be se[ up,
whiSk is to idenUfy, and remove legal,
environmenr and fiscal constraints io
deVelopment and housing finance.
Housing in futu.re is proposed to be
financed through loans. In other
words, housing will be available to
those people who can afford to lake
loans.The thrust of DNHP is, [here-
fore, on increasing privue building
activity, supporting it by institutional
finance and loans routed through
prospective purchasers of tenements,
11 does not do anything for the home-

case, the homeless are in a precarious
position. Threats of demolition and
eviction have resulted in alternative
accommodarion only in a few cases '. :

t

being given by rheGovernment arbk- IF '
rariiy, In the Sanjay Gandhi Nagar
agharion, the homeless were able to
succeed in getting alternaUve accorn-
mQda[ion priniarily because of the I" i
m.edia personalities involved. h-is in" E !
teresting to note [hat an identical agita- ' :

"tion by homeless from RahuLNaµ, at :8 l
the same time, was totally unsuccess" " 6f
ful, the difference being thar no rniddj' N" i
class personalities supported them Iij '- i j4
othd cases, courts have entertained ii ' ¶'
petitions and granred stay of eviction
on the ground rhar rehabijitation has ,, i
not been provided io them whereas
others in identical circumsrahces have E"
been provided. (Damodar Tambe V fE' :
Staie of Maharashtra, Wrh Peririon
No.260l of 1986 pending in the Bom- "
bay High Court.) However, in view of E: :
the judgement in the Olga Tellis CaSej . 8 '.
there is no cenainty which way the " K "
court will finally decide.

People's Bill for Housing Right' ?t 'JF'E

In this context rhere is a growing ' · , .';;j
realisation amongst acrivist groups and 'wi
che homeless thu the law as i[ stands
today does nor help them and what is '

· tneeded is a law which provides for a Z. '
basic rigM to housing for all. The F'"
National Campaign for Housihg "i ;
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Draft Ndtional HouSing Policy
0 d.

Specifically in response to the
IYSH, the Central Government has .
:niblished the Drafr National Housing
?olicy (DNHP - see Box for further
!eiaijs). The DNHP has number of "u
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iatemems scauered throughow which , · .
;ive an impression tha[ the tackling of ". ":"

iomekssness is one of 1[s primary " ' "rf

,. . .. .DjecUves, This is stated to be ' " .· ,

chieved by providing "affordable
' P

. g
»

he·het" (q thc homeless, A closer scru- .
+

iny of the DNHP however shows that r,, i)))))!)))V
~
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RigMs (NCHR), comprising various
organisations all over tht' - coun try
which have come rogethei , has as one
of 11s primary aims [he drafting of a
Bill for Housing Rights. However, [he
process rowards diafting, which is en-
visaged, is entirely differmt from [he
one adop[ed conventionaly. In a sense,
a new experimen: i:: beir,k c?r:it:l cnc.
Ins[ead of experts draftzng a Bill and
presenting it to acvirisr groups as a fair
accompli, the process undenaken by
the NCHR is a series of eonsulrations
whh acrivim groups, starting with the
Drah Approach Paper and ending with
a drafi Bill. The Draft Approach Paper
(DAP) was presented to the first
NaUonal Consulmion held in Bombay .
in [he beginning of May, 1987.

EI

The DAP recognises that [he condi-
tions relating to housing in the country
arc fas[ deterioraUng and [he existing
laws are inadequate to deal whh them.
On [he other hand, i[ also understands
[ha[ housing is a fundamental means of
establishing social relations. Moreover,
it realises that instead .of fighting for
[he defence of a few righ[s, which has
been going on for the las[ ren years, it
is important to forge new rights
through rhe insuumentalhyof a Bill for
Housing Rights.

)1");1
"1 ',· ;.-

E)"'":)¶
H"i"w

K The DAP, in trying to understand
the inefficacy of the existing laws,
).3in[s 'out that the machinery set up
under the existing legisldiions is
bureaucra[i7£d and alienated from the
people, whose interests" are different
from them and who are vested wirh
powers io implement or not to imple-

!
merit legislation. Further, the existing
laws do FOl permit any freedom of in-
formation to the people (there is no
right to know) so that they can partakc
in thc process of implementatioh them-
selves. Tile DAP recognises rhat these

characteristics in the exisring legisla-
rion have to be supplanted by popular

control and sucial monkoring as well as
conferring 2 right to know.

qp

The DAP proposes [ha[ as housing
is so fundamental, a consthurional
amendmeht should be introduced [q
includi" a fundamental right [o a place

to live in securiry and dignity. Various
formuiaU'ons have becn suggested. The
drahers of the DAP are quite aware
that no amendments have been made
till [oday to confer poshive fun-
damental rights.

Essential conditions for the right to
adequate housing are proposed. These
are not onlv confined to the uadhional
concept of" housing, four walls and a

roof, with some basic amenirics, but
also other factgrs such as right to know
about the availability of all housing re-
sources, righr ro panicipuion in local
planning and decision making, access
and auordabili[y to building nrmerials

etc. Wirhout this, a person would not
be considered to be adequa[ely housed.
The elements of adequate housing,
civic lights, are DroDosed io be confer- .
red on all persor)"s hie mechanism for

achieving [he civic rights and/or
aci'equate housing is by declaration of
inadequate housing, in cases which any

one of the civic rights is lacking, and
providing for it. The DAP also recog-
nises that there "are cenain communi-

,3
%il!itZ

ties, who by their ver\' nstturc
homelcss, such as victims of ri(
natural disasters, industridisaUon :
urbanisation or cermn work
poYulaUons like contract i:tbour
migrant labour and ' ca[q:c)ries
women i.e. deserted, divorced, y
med or widowed, or sing!c wot
whhout shelter as aisu categorie

i

persons who are handicapped, '
nught lO be included in the catego]
nomeless communities" entitleC

adequare housing.

The DAP proposes that on dec
Uon of inadequate housing made
mandatory basis, the rcsidcnts o
adequately housed areas would be
tied to adequate housing, c
Uirough improvement or rehab
tion. Thc ownership pattern that
be available on alternative cntiik
could either be coIIccUvc or indiv
and, in so far as legal relations be(

scxcs are concerned. - cntitle
would bc prekrenti3]]\' µrc'n li
wohlan.

Thc DAP also proposcs that Ci
correcUre provisions should be
as far as women are concerncd to
abou[ equality between sexes in a
ate housing. Specific arcas th:
proposed include joint matrir
property and co-tenancy. Howe'
the firs[ National Consukation
fek [hat special secrions are no[
sarily the correct way of atuiinin
der equalhy and what is require
integrated approach.

Special provisions for prevcn
further homelessness, incrcasc :
duction, supply.and access to h
resources and emergency siruai
also sought to be provided for.
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h ," i, ' The DAP has thrown up a r
t - ': of novel ideas, which havc to b(
L_

E k'l' ed upon. Specifically. tlic aspcc

! _-4 i cial control and monitoring, tl
c i "., " t " to know as well as thc quesUo:
; I }, ,zij cess lO land, which are 11s maja

t ; Tl' nesses, have to be seriously '
·y- j'l S Also thc question of an in'j|Eh;_ 'pproach on gender equality h

:·" ; l clarified. Most importantly th
bm·" ' m which is now available in regh

,, ,.1 {: guages, has to go to the activi
" ,m, j through them involve them a:

k -- " the masses,in the consuhation

;'&= before drafting the Bill. Only

g&L?S thcre be a people's Bill li)r
<·qc

" m
·->
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Draft National Housing Policy
The Draft Naiional Housing PoliCy has recenijy been circulated by the GoUen'lnle7ll. The main

proposals'are outlined in the follouhng article.
'm""

The' Draft National Housing Policy ulation) Act is'proposed [o be "suirably auemprs to counteract. In consonance ' ,'.
(DNHP) circulated by the Ministry of - amended 10 promote housing activity". with this "the new a proach will aim at eG
Urban Devdojjuient, Government of · Given rhat the Government has not fol- seuing up of."land Eanics". 'g

India,.is its response, or initiative, in lowed the legislative policy of acquisi- wmr'

the International Year of Shelter for rion, the dominant purpose of the Act, Fiscal Measures
W '

the Homeless (IYSH) declared by the and has allowed the Act to be circum- A Narional. Housing Bank is prop- . '
UN. "- vented through exemptions, rhe "'suit- osed to" be se[ up. The Bank is sup-

The DNHP eupheQsrica!ly recog. able amendments" obviously imply bosed to promcm base level insriru- .
nises that shelter ranks next to food that the acquisition provisions them- Uons and provide seed-capital and ex- "
and clothing as a basic human need, selves are likely to be lifred, giving a pertise; ideniify and remove legd, en- N
Accordingly "high priority has to be complete free-for-all io the builders. " . virm"'·· ·'·'v'l and fiscal constraints to ilNF
accorded to devdopmenr of the Hous- N , .- 1,. . , .- i. T. .. , . .l _ the developmenl of houSing finance; ip
ing Sector particularly in respecr of h " " provide finance and refinanCe facili- ;i j,ie,
afordAbk housing to the disadvan- ries; regulate the working, of housing ji .C

taged" &t " ' ), finance; and mobilize financial re- ' i "4

0

'o<r soWces for housing. In other words · ""
The primary objective of the DNHP ' Y'jt housing is proposed to be financed aE

is [q encourage investment in housing. ' . _ [hrough.joans. To facilitate this, hous:
The attendant objective.is to motivate' J: ing is proposed to be declared as an ' ,,
and help the "houseless populaUon t° E " industry. 'Finance for public sector
secure itself affordable shelter". Tag" . r' . , "' kX housing construction will be divened " .

Pged along, is the objective of promo- 'P.' · 'Elmm and channelized into housing finance "'.
Uoij cf repairs, renovation and up- . "':', % ,y¢ . <^ " ,- '" to be loaned to individuals and co- "", .
gru.dauo'j"bf the housing stock. To give mt£ . . ,. ,,,: , 4~j= operatives to develop their own

qpqP 0
'

coiour! {l"1 ii perhaps a 'historkal pers- . " " be ~U: · '. j"T"""""'"F houses. Public Sector housing agencies 4
, ===dn:u=i,' Fy%,;i': -'7> ""'·..,. ,, :<tG are to develop land and mfras[ruc[um '" h' "

RJ' ' · facilities along with it. ". :'
and atidpt heatage in rhe field of hu- |-¶ , -.,·=" "F'St'""'"'·*yq:m7:q .%t·-'y;

man seldc[ne.nts" ' Moreover, income tax, wealth tax '. ,' +.
' lj ' The Transfer of Property (T.P.) Act and gift tax are proposed to be re" -K

The' DNHP ',':lS a number of pallia- is also proposed lO be amended to pro- viewed to attract private investment in ' K
tives forite homeless in the objenives vide a speedy process of foreclosMe housing through savings for 'housing, ' .:..
and uie!i)riori[i£s. The thrust of rhe (this debars redemption of a morr- investment in new houses and deposits [
DNµP,illowevy, is [o remove all con- gage). Under the T.P. Act, rhe mort- whh instiruUons under the aegis of a , :,'
strainLs l n p,nvate buUding activity 'gagor can redeem the mortgage National Housing Bank.
based oDlprofil. This is sought to b" (freeing the property from mortgage) a:

done by rklnoving consuaints imposed until the suit for foreclosure is decreed. Informal Sector Housing
"by legishjjve, adrninisuative and fiscal A "major trust' is 10 faQirate con- R ..-

measurg :on building activity. Urban pknning laws, developmenr struction of houses by individuals and W :' ",
conrrol rules, zoning regulations .

' their voluntary associations. The E.'Legislative Changes building regulations and bye-laws ar' strawgy" is to include making de- t

Accoiding to the DNHP, existing also proposed ro be amended to in" veloped land available at affordable

laws ' "inhibit housing activity". The crease buildiAg acrivity. prices; introduction of minhnum needs :'
pQlicy·rhucrore propq:es rP amend th' Land Development programme; minimal environmental
exisring'laws. Rent laws qre proposed normS; provision of easy access to in-

. ,io beMiCnded to "balance the interem Though the DNHP aims to "coun- . ,
of the landlord and tenants by ensuring teract specuktion in the land market sututional finance; recognition of
a reasonable return on investment to and facilitate supply of serviced land semi-pucca strucrures as acceptable " h"
housc-owners", This means that [he for housing", land is now to be viewed dwelling unirs, promotion of smoke- —"~
landlords wiLl be allowed to increase "no more a physical asset but a catalyst less chula, biogas and solar energy· ,"" .. a
rents. Thus, the protection of standard for generaUng resources". In o[her Non-Governmenral Orgmimrinns , '-
rein given to the tenants is proposed to words, land will be viewed and ueated (NGOs) are proposed to be involved in · " '"'F
I':' lifted. as a commodiry to buy and sell io make providing shelter for the. poor. Dia- :

more money i.e. subject it to the mdr- lQgue bera'een NGOs is proposed to be : .
. The Urban Land (Ceiling And Reg- ket forces which [he DNHP osrensibly ins[itutionalized.

' awwim· ~ · · qp · · ·

'wwe 
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Jai Sen, the Conumor of the National'Campaign for Housing Righis, explainsits objec[lz)es.
0

he National Campaign for organisations and individuals, indu- The National Consultation a[ Born-h,k THousing Rights (nchr), a sive of trade unions, Qomen's and en- bay can be perceived as thc base of the

broad based coalition of organisaUons vironmenral groups, civil liberUes Campaign: a process of la i and mass-
and individuals, wHh difkrenr kinds of groups, who have been involved in based consukations all over the coun-
inrerests was formed in July - Augusr, housing related aCUviUes but were 1101 try, periodically culminating in region·

! 1986. It is a narural outgrowth of neces.smrily conscious of the new defini- al and national meeUngs io deGne anc

ehons that have been made in diffe- Uon of 'housing'. shape [he proposed Housing Bili
· renl pans of [he country towards de- A wide range of activities have been Housing is recogniscd not as a 'pro

fending the righu of working and taken up in order to achieve these duct' 6ut a proccss 3nd a struggL
U

labouring people not only co have some objecUves. These include drafting the wherc peoplc are in the front line aru
m'm place to live in securiry and whh digni" Bill after several consuhations and ine where the State. indusm' and other

[y bu[ also improving housing condi" teractions at different levels and a . play suljrK)r[i\'e .or JL"\tn]c[i\'e) roles
: tions. housing informa[ion process, panly Parallel to this popular process is [r

w·
Housing conditions in urban and 1-Ll- through a Newsletter Med "Hoiising . formation of a Legal Ubrking GrouW'*

P
mm rat pans of the country are sumdily S[ruggle". whose work b() f'ar h:ts becn to prepa'
m:k'dr» worsening in all dimensions, not only Gmpaign Housing hjfi)rma[i()n In- the Draft :\!'rr"acl) Paper 'I)AP)

b physically but also legally for several dex', prepared in collab()ra[ion with thc Bill. discus\lnk the underlying lc
laws have been passed in different various dcK.1jmen[ation ccntrcs, a 'Film al, poliUcal and L'()nqi[ufi()i)al aspeti

N suites in the pas[ five years, which de- Festival on [he Strugglc for Housing', This DAP discussed the need to i

clare 'unau[horised housing' to be a when films from India and abroad will troduce the righ[ io housing as a fu
K ! cognizable offence. The existing hous- be screened for one weck a[ a timc in dame-ntal right in the (:ons[i[u[ion

W._j ing laws and poLicies are inadequate 8-lO cities and nearby towns, during India and the supportirc smutc
and ind "ecUve. Fiinher, the bad hous- Augus[ - November 1987. cth.er efforts rights which would lay down esseni
ing, dispossession, eviction, and dis- such as a 'Poster Exhibition' and 'Cam- conditions for adcquaie housing, rig
placement, paniculary of the poor paign Research' arC also taking shape. of workers, access [q housing resour

m · + have profoundly negative social and,". poliUml consequences and a 'housing' The purpose of all these activities is such as land, .waler, fuel, build

¶ movement is a powerful way of geuing to mise public conciousness at working . rrla[eria!s. etc. emergency provisior
people organised and conscious. Takw and middle class levels on- the viral the right to know, aid mechanisms
ing lino consideration all the facwrs issue of housing which is not an iso- the declaration of" 'Inadequate Hous
and several others the objcctives of the lared i!isuC but an integral parr of the Areas' 'Homeless Communities'
Campaign were defined to be:- efforts and struggles being made to well as quescion of eiigibility priorit

bring about social, economic and poll- tion and social conu"o!.: 0 (1) The draft and campaign for 3 Ucal changes in the country today. In After mass-based consultations

Wu; Bill of Housing Rights, since 1987, has the recently held National Consulta- over rhe counrry, the Legal Worl
been declared by the UN as the Inter- tion at Bombay. between 5 - 8 May Group is expected to produce a (

'I' . national Y=r of Shelter for the Home- 1987, the question of women and hous- Bill before a Second National Cont

W:j' less (IYSH). ing was discussed in detail. It was tion later this year. The Governrm

(2) The gencration and dissemina- agreed [hat although housing was onc Draft National Housing Policy :
.Uon of housing related information. more process where men are furrhcr Iished this year provided an imr

"'ee

. empowered and women further for critical discussions by the NCwf (3) The building of understanding
oppressed (pancularly on account of · The Bill by the NCHR is propogem "" and soLidarity berween a widcr range of
property rehtions) the' struggle for be placed before Parliament afie

N|" r6sb, l . gender equaliry would not be achieved suring political Support and will.

"" tmrt " »
gym ' by 'sharing the cake equally' or even . 0

'N>\, A&LLjI",i[&~ "ith positive discrimination as tha, It is hoped that the Bill will be
*' -nmjyT.. 'I " 'j: would mean falling into the same trap an instrumcnt [q advancc the: ' which has dehumanised us so far. Thc '""Kgk for housing.

entire question ofsocial and gender re- If you want more informatic
lations in sociay as expressed in hous- NCHR, join it or get its newsl
ing would have to be reviewed and contact: Convcnor, NCHR,
dirccied twards humanising h()usink ii- paign Sccretcriat, Clo Unnaya
sell lA, Garch3 Road, Calcutta 70(wimvi'

E'F"C~
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Family Courts Act,. 1984 (Rules) j:b.
No. HMA 1685/1125(149) X- In exercise of the powers conferred by clauses (b), (C), (d) and (e) of sub secUon (2) W u

and sub s¢ction (I) Of secUon 23 read with sections 5 and 6 of the Family Courts' Act, 1984 (66 of 1934), the FF ~
Gove~[ of Maharashtra, after consultation wRh Uie High Court, hereby makes rhe following rules, namely:-

we "l. Short title, commencement and application-

(i) These rulcs may be ailed [he Maharashtra Family Couns Rules, 1987.

J
K(ii) These ruks ~ come into force OIl the 1st day of May 1987.

(iii) These rules shall apply to the Family Courts established in the State of Maharashtra, under section 3 of the Family. Courts Act,

1984,
;2. DdiaiUocu · In thcsc rules, unkx the contcxt oulcrwisc rtquircs·

.-(a) "Act" means die Family Courts Aci, 1984;

.E'- -(b) "Cenrie" means a Counsdling Cenrre';
0

(C) "Court means the Family Com ¢stablished under sectior. 3'of [he Act;

(d) "Principal Counseljor" means the Principal Counscljor app Dinted by the High Court; and iIlcludesCoLLnseljor or counsellors, as [he

case rnay be, where the Principdl Counselior is not appointed.
dp

3. Appearance by Advocates excluded - No party to a suit or proceedjng before a Family Court shall be entided, as of right, ro be
represmtcd by a legal practiUoner; and, save as otherwise provided by rule 8, no Court shajl permit any legal prariuoner to represent or

'appear oa behalf of apy parry before it. ., ' L .~"

4. Party cotitkd to legal advice- A party will be entitled lO rake legd advice ai any stage of che procedings either before rhe counseljo' IE ,m

or before the court. A parry in indigeru circumstances will be enUtled to free legal aid and advice.

5. Pael of lawyers for free legal advice - The Coun shall maintain a panel of lawyers willing to render free legal aid and advice. A
parry ajtitjed to ftee Legal aid and advice will be mUtkd ro seka any of the lawyers from the said pana provided the lawyer is available

and willing io accept the case.

.
6. Conditiow of engagement - The terms and conditions of engagement of such a lawyer and the remuneraUon, if any, to be paid to

%him from the .State treasury will be as laid down in the 'Maharashtra Stace Legal Aid and Advice Scheme, 1979.

7. Circumstances cntitling a party to legal aid · The circumstances under which such legal aid will be made available to a parry will·be

as laid down by che High Court.

84 Lyt:n] Experts as "Ainicus Curiae" - If the Court considers it necessary in [he interest of jusUce, it may seek the assistance of a legal j"t
expe¢ 'amiau curiae. For that purWse, the Couri shall prepare a lis[ of legal experts who are willing to assist [he Courr as amicus curiae

' 7d sµalegal experts shall bejpaid fees and ejpenses out of [he revenues of rhe State Governmenr as per the scale of fees and expenses *'

j"diPt r" Govemmentj frorjt 'im' 'c' "me, by an order made in this behalf.
El: :."9.

9. CQunsjelliag Centre- There shall be amched to [he Family Coun in each cj[y, town or other area a Cenijre to be known as "The wE
Cou¶g Cciiltc of chc Family Court at—"

P

10, Gjmposition - Each such Centre may have a Principal Counscllor and shall have as many counsellors as may be determined by the

!'
High S°|"'

P

. lj, DifTerent udits of counselling centre - The Counselling Centre may be divided into different units and may be locatcd in'the Coun ' PF"
premisa and/or such other place or places as the High Court may direct. &l "

12. Aapointmeljt of comseljors - The Principal Counsellor and other Counsellors auached to Uie counsdling cenue shall be appoiiud , . a

by the |jigh Court in consultation wiO one or more professionally qualified experts in family and"chijd welfare, preferably working with a W :"; . .'
'cco¢ed institution of social science or social work. ft &—:

13. &alincations.- Persons having a Maswr's Degree in social work with a minimum experience of 2 years in family counseljing shall El i "" '

b' dieNe for. apppoinrmenr as counseljors.
n '

14. Counsdlor to Gc timc and date for counseUing - The counsellor appointed to advise the parties shall f"x the time and date of E ...
appoij)=en[. The parties shall be bound co arttnd che counsellor on [he date and at the rime so fixed.

Eq'15, Failure to attend cogscuing . If one of [he parties fails co attend the counseLlor on the date and 8[ the rime so fixed, the counseLlor

may fix &nother,da[e and [ e and inform thc absem pany accordingly by registered post. If [he said party does not attend the counsellhig

ccnue OIl such adjourned duc, the counseller may make a reporr co the court stating [ha[ one or both [he parries have failed co auend the IE
counselling centre. On'such report being made, the court may proceed with the maucr without prejudice co other power of [he Court co

takc ac.tion against a ddauhing pariy.
mee:;;

16. Functions of a Counseljor - Counsellor entrusted with any pethion shall assist and advice the parties regarding the settlement of the
subject 'mattCr of the dispute between [he parties or any pan thereof, The counsellor shall also help rhe panics iii arriving ar a ."
recoociliaUon. . . ' +

V

a

17, Home visits - The counsellUr in the discharge of his duties shall be entitled to pay home visits [d the homes or any of the parties.j '.WE '"

.
18. Intervieys - The counsellor 1d the discharge of his duties shall be entitled lO interview relatives, fri.e®S µid acquaintances of parties i ' '

10 t/ie La@ersMay /987 """"" ° "'"' ' f Lz
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or any of them.

19. Information from employer - The counsdlor in the discharge of his duties may seek such information lc bc may deem fit frou
employer of any of the panics.

20. Reference to experts - The counsellor may refer the panies to pn expert in ttny other area such as mhcine or psychktry.

21. Panel of experts - The Principal Judge of the Family Court in consultation whh the Principal CounseUx shall prepare r pan
medical and otticr experts and such experts shall bc paid fees and expenses (including travclling expenses) OUl d" rhc revenues of ue:

Governmenr, Its per the scale of f= and expenscs fixed by the Goverµmenr, from rime to time by an orch nmtde in chis behalf.

22. List of'Ihstitutions, agencies etc. - Tbe Principal Judge in consukarioo with the Principal Courisdkc shall &lso-preurr i li
instiruUons, organisaUons or agencies Working iii the area of funiiy welfare, child guidance, employment or iij any other 1LfC1l 6t he
dean fir, in order co enable a oounsellor or puties [o obtain the Accic.rqnce of such Bil instirution, organisa& dc agaiqy arid m ik
down the manrm and the conditions for assocUition.nf suCh insrituUons, n'"r ""." tiorts or agencies with a F=ily Court.

23. Assistance of other organisations etc. - The counsellor may rake the assistance of such as organisaUon. mtiturion or agency i
discharge of his duties.

24. Confidentiality of information - (I) Information gathered by the counseLlor, any stauneru made before cjc counsdlor or any

. or report p'epared by the oounsellor shall be treated as confidentiaL The counsdlor shall nor be called upon i: disclose this inform:statemcnu, notes or report to any court except wirh rhe consent of bodi [he parties.

(2) Such DOlcS or report or statements or any material lying wirh [he counsellor shall be kept in sealed packets 3y che counseLlor arjc
nor form a part of evidence before che court. The same may, however, be used for the purpose of research or &imion with the perm
of the Principal Judge on condition rhar thc identities of the parties involved shall be kept concealed.

25. Counsellor not to give evidence - The counsellor shall not be asked 10 give evidence in any court in =pec[ of this inform
statements, notes or report, provided [ha[ the Counsellor may submit [(j che court a report rdaUng ro home. =\'ironmerl[ of che ]
concerned, their persorialiUes and their relationship wkh their child or children in order to assis[ the couri = deciding the ques1

cuscody or guardianship of any child or children of rhe marriage;

Provided funher [ha[, the counsellor may also submit to the court a report relacing to home en\'ironmcn{. .~j[tjc or scandard of
of the parry or parties concerned in order [o assist [he court in determining [he amount of maintenance and/or ony to be gramed

t
of the parries.

26. Report from the counseRor - The court may also request the counsellor to submic to it a report on iF. other subject in 01
assisl the court in adjudicating upon the nmiuer before it or any pan thereof.

27. Supply of copies - A copy of the report submiued under rules 25 and 26 may be supplied to rhc parties tjc! such requm bcinj
by the parties.

28. Puties' right to make submissUons - The parties shall be entitled to make their submissions on the mrr.

29. Counsellor dot to be cross-examined- The counsellor shall not be called upon [o give evidence and sh£ Dot be cross
%any court in respect of the report so made. '

4

30. Submission of memorandum - Save as provided in these rules, the counsdlor shall submit' a brid ==orandUIn to th
infocming the court of the ,outcome of the proc=dings before him.

31. Settkment before "counsellor - When the pan~rrive at a scrtlemenr before the counseUor rclariIE k) rhc; dispute or 8
thereof, such seujement shall be reduced to writing and shall be signed by the panics and countersigned by It auinscLlor. The COl
pronounce a decree or order in terms thereof unless the court considers the terms of the scujcmcnt unconscio+ or unkwful or c

.lo public policy-

32. CounseLlotii right to supervise custody of children - The counscllor shall be entidcd to supervise rhc NcEIncn[ of childre
cusrody of a parry arid shd! be entided to pay surprise visits to the home where the child resides. In rhe evenl & &c counsdlor con
condusion that any akeraUon is required in the arrangement rCkting io custody of & child or children, thc counsdkr shall rruikc a j
the court in that connection. Thereupon the court may, "after giving notice to the parries to appcar before ii. pass such orden
conneaioo as the court may deem fit.

33. CounseUor's right to supervise reconciliation - The counsellor shdl also be entitlcd to supervise, gunc ind assist [he re
couples, even if the matter is no longer pending in court.

34. Co-habitation in the course of recori&ation proceedings - Co-habitation becwcen the parties in dc counc of COl
proceedings before the oounscLlor or court dtall nor be deemed to be a condonation gf the matrimonid oK.

' «.. .' "., i-. .Grutrd'"'"'"l "r a1ia Adoption
.35, Applications for Guard'" ""F 'r - All applications for guarf'7·- ·r 'r and adoption other chan applicatioas «er which the Hi

qp

0
has jurisdiction, shdl be fijcd before the Ftunily Courts.

36. Assistance of Social Welfare Agency - In deciding a guaM"' ""F °r or adoption pdrio:i, the court my 4 the asdsunce c
welfare &geDcy or &gencies for the scrutiny of the petition. The court rmty also ask such 1Lll rgency for 11s rerx1 thereon.

37. Fees - The court may prescribe fees to be paid to thc sUd agency f?r its work. No. HMA l685/l125/(l49

Sdl- Law and !:!diciary Dcpa"By ordcr and in che name of the Governor of Maharashtra,
- B. V. Chavan Manlrahvl. bombay 400mµ

Secretary to Governrncnt Dale: 22n: .Xpril 1987

j *E#
The LauyeTsMay 1987



='

f- crsUpREME Court CASES-
"" , 7 A fortnightly j.wrnal which does complete reporting

of all the repor'table and non- reportable judgments
k of the Supreme Court of India.
6

l

, :" I Special Features 1/" EDITORIAL B9ARD

. 5 W _ A.K Sck. Ser.j3r Advocatc. Or. L.M. Singh n. S<tikx
,

~ / E _ QUICKEST in rcporung Supccme Court Advoc.ce. Supremc Court

LARGE and CLEAR PRINT for easy reading V.kl. TarkheNde, Senior Dr. Y.S. CbiCalr Scmo,

— MAXIMUM COVERAGE- mch and evcry impoccant case, Advoc·ce. Supremc Coua Mvocace. Su{ - 7c Court
reportable and non-reportable is reported. (Fcmnerfy Judge. Bomb'y Joint Edfcor for Jourul

— ORIGINAL. CRISP jnd ANALYTICAL HEAD-NOTES for HU,h Court) Secrio.
 'H

more poincs from cacti asc ' Vcpa P. Saruthi. Senior Salmart Kkurshid. B A (Hom.)

i · W* — REGULAR} PROMPT SUPPLY ot parts by rccordd delivery · ^dvoc·(c. Supreme Cou" (Dd.). B.C.L.. }j A. (Oxoo}m % I _ or register pqsc. R.G. Bcmcrjcc. h4.A.. I.L.B. Advocue. Supreme Coun

' A / B _ ENGLISH CASES - Noics bascd on hccst cases in ALL ER
INTELLIGENT AND THOUGHT PROVOKING ARTICLES " " " " " " " """" "" " " " " " " " """i ': e I i

l "" on current topics of interest. Incisive c:tsc commcn(s arc Editors i Reporters
i published frequently. Surcndru Mahk, H !K. (Hons.). I Raju Ramachajmn.

— SCC is CITED IN ALL STANDARD WORKS ON LAW AND IS LI .4 (CQlUmblj). Gold I Advcx>tc. SureTrK Cqj
INDISPENSABLE. Mcihhst Mvocatr. I Uslio Vaidycnatkm B L

' "~nz_ i
t ": B — A FORTNIGHTLY IOURNAL thac brinks to you the latest lupccrne Cnun

i
\ "".art: W "ses orr the 1st & 15ch of each m.onth. ^ PI Ma/ik. (Editnr. Ill) : .

Supreme Court Cases is published in 4 large volumes per year= · '
\ Y ' '

1 .' I (one volume every three months). Each and every case merirs your
i

\

l,
auenrion as it is binding 'under Article 141 of che Constitution.;i

, Prompt and reliable Scc savl's precious time and energy in your search
W- ·i

( ' for the latest rulings of the Supreme Court.
aKµ

:; j

g :

SUPREN COURT CASES "\/" SUPREME COURT (:^SES(FORTNIGHT1 y)
m" CURRENT SUBSCRIPTION RATFS~: '

- CO}JMENCE}y{ENT YEAR 1969
l

! FULL SET 1969 TO 1985: Lcackcr Bouxd Rs.5530.00 Ordinary Recorded Re7ed.
P

69 volumcs Calico Bound Rs. 5185.00 Post Dchvery Pcxl
L

krltiy be pUrch:Lsed in ccmvmient Annui! Subs. Rs. 250.00 Ri. 280.00 Rl 3l6.CO

instalmenu. Scrity volumes avai- . FLUf Yearly SUh. Rs. 130.00 Rk. 145.00 Rj. 163.00

i J f8 hb1c. Prica on requa'. Ill Q'm"dy Suh. Re. 70.00 Ril 77.50 Rs. 86.50
u

c

. SPECIALISED JOURNALSK2· f. (Publishd Monthly)

.7 ' l CRIMINAL

.N LABOUR & SERVICES SUPREME COURT CASES TAXATION

WK '¶L

SUPREME COURT CASES (Criminal) SUPREME COURT CASES

(Labotir & Services) Reports of all cases of che Supreme Court of (Taxation)

Reports of all ass of th'e Supreme Court of " India on crimind rruium. Rcporu of all cascs of che Supreme Court of

India on lncome-T:tx. Salcs-T:ir. Yalch.India on Labour & Service rriarrcrs. CURRENT SUBS: Rs. 90.00 bj Ody. Post Tax. Gift-Tax Esace Duty etc'

'

CURRENT SUBS: Rs. 80.00 by Ody. Po,, (ANNUAL) Rs. 95N by Recd. Post
·;awE

lANNUAL) RL 95.00 by Recd. Del. Rs. 113.00 by Rcgd. D,!. CURRENT SUBS: Rs. 60.00 by Ody. Pckl

Rs. ll3.00by Rq;d. Post Wrice to us for dcutik of back volum,m (ANNUAL) Rs. 75.00 by Recd. Del

, i 'E
Rs. 9 3.00 by Rqd. Post

Wrice co us for dcails of back volumes. Wricc co us for dcc:iils d back volume:.

I "., Ocher kjr-" 'u""" 'y """m "' easierN BOOK COMPANY <,, , —
.

Comµny, Lucknow;-

a
current CEh ikal legislation . 34. Lalbagh. " nd you ,Zju(€

' lucknow law times Lucknow -226 OOl Subscripdon order to

adwnistrat1ve tribunals cases

?

a

m'm
=3

'i



" " """"46- --—"-- -- --—--- - -------

NlCCO introduces
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NiCCO S FRLS — PVC "AND XLPE Power Cables are NlCCO's FIRE SURVIVAL LOW HALOGEN Cables
the sUrest Zero Risk Fire — Fighters for you enst.ire Un-interrUpted power supply for three hotirs,
conforming to the highest International standards. evzn when exposed to.a flame temperaiwe of
with Unmatched qUalitybacked by in-hoUse.R & D 11OQ°C.
elforts. ' ( '
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K/c'co sets ·the standard for safer cables.

""""°) the national insulated cable co.of india ltd.
" ~ NlCCO HOUSE HARE STREET CALCUTTA 700001 PHONE 235102 TELEX 021-2653 GRAM MEGHOM
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)i,§ ' The Bitter Story of Sugar

; :

i mL

t «¶mE!m

qE

The haroesting and transport u)orkers o/'the sugar .idiuslry of,Maharashtra haUe been waging a

bluer struggle against the Sugar Baronsjwyears for l/l¶' enjbrcentent of their basic legal rig/us
as "Dorkers. M. M. Katre, reports on their struggles, in and oil¢. 0, court. .
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Recen[ly a Division Bench of
Gujarat 'High Court has

chreaed the Sme Government and the
nine co-operative sugar hcitories in
Soutk Gujarar io pay [heir sugarcalie
han'esring workers at [be rime ra:e o'f

Rs. Ill- per day. This is [he minimud

wage for agricultural labour for [he re-

levant zoDe under the Minimum
Wages Act. jjo ensure UUs minimqm

wage the rate for harvesting one tonne
has been fixed at Rs.27. There are rwo
iakh harvesting workers in Sowh Gu-
jarat alone. This decision of the High
Coun has once again focussed auen-
[ion on the pliglu of [he most down-
trodden section of [be rural masses.

Rich Harvests

" Maharashua has 91 working sugar
factories, OUl of which 8 are privau:ly
owned. The res[ are owned by co-
operatives. Maharashtra produces on
an average 3S°/j of [he total sugar pro-
duced in India. The sugar industry in
Maharashua has - . ever been ever

'" prospering and expanding, and has
been introdudng the lates[ [echniques
in sugar producrion.

In Maharashtra, SouU Gujaral and
Xorth Karnauki i.c. in the area which

Huts of harvesting workers.

' \ \ A~a£q'""

prior to 1956 comprised rhe then Bom-
bay Stao, [he harvesting and transporr
of sugarcane is undertaken by the
;'igar factory owners Uiemselv&, while
in [he res[ of the country ,& cane
growers arrange for this. In [tiese areas
cane is purchased ejcSeld (prices at
the fields) while elsewhere it is purch-
ased by the factory owners ex-gate
(pri'ces at the gare). This is one of the
reasons why [he sugar industry in this
rract is prospering at a greaier pace
[han in the rest of the country.

Sugarcane, freshly cut, has '.to .bc
crushed to get optimum sugar recov-
ery. For this purpose the sugarcane
which is ripe and marure has to be har-
vested according to a welt-arranged
programme. During the crushing sea-
son which runs from 150 days lO 200
days in a year, [he fac[ories crush the
cane 24 hours of the day and for all the
days of rhe week. A continuous and
adequate supply of fresh sugarcane en-
sures suc in che season. The sugar
factories' in Maharashtra, Soinh Gu-
jam and Nonh Karnaraka organise
the harvesting programme through
rheir Agriculrural Department, which
employs a team of employees number-
ing berwcxm 100 to 200 who supervise
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and control the,harvesting operations.
In co-operuives, th'e member cane-
growners are helped and guided in [he
planting and growing of sugarcane all
the year round through the team of
Officers and employees of [he Cane
Development Department which en-
sures [he supply of an adequate and .
good quality cane.

A Wretched Existence .

For harvesting the sugarcane, the
faaories in Maharashua employ about
3.50 lakh workers, who migrate to the
sugar faaories at the start of" the
crushing season from the worst
famine-afkcted bek of thc ciistricg ol
Becd, Ahmednagar, Osmanabad,
I.atur, Aurangabad, Jalgaon, Shola-
put, Sangli, Satara and the hilly tract
of Kolhapur. The factory owners pay
an advance amoum [o the contractors,
who also tuiij from these areas and
who, in turn, pay advances to [he
workers during the off-seascn aiid thus
bind them to migr:itc to the factories
for the crushing season. These workers
migrate to the factories along with
their bullock cans on which rhey trans-
port the cane from [he fields to [he fac-
wries. The cane is rhcn [ransport¢d by
trucks or traaor-trolleys.

After migra[ing to the facrories by
travelling a distance of 200 to 400
Kins., the workers are required to my
in make-shift hutmems made of "bam-
boos" and "chauiis", 3 rce[ high,
admeasuring abQu[ 5' x 4'. Drinking
water is not provided. SanitaUon facili-
ties, clecuicity, dispensary, primary
school and all other elementary facili-
Ues are toutlly abscrm Since their ra-
tion cards are at [heir villages, thesc
workers do not ger even sugar or cheap
foodgrains. They have to shill these
camps every fonnighr or so. The wages
Ior [hc work done is collected by thc
comractor every fonnight. The factory
owners recover the advances paid to
the comraciors who, in [urn, recover
the advances paid io [he workers be-
sides making many other illegal dc.'duc-
[ions. The piece work rates are so lnw

15
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and the. deductiond so heavy that a conditions are akin to those of Veth- fines the term "employer" which in- ::U!' ) i
ijrnere .pittance is actually paid to ·the bigan. dudes,
»workers.. This is not sufficient to keep " "Where the owner of any underrak- .. .Z "l

body and sod together. The 1-¶'1·'.-¶. ,TT " The Battles Iii Court

, ir,g in the course of, or for the purpom Wd lwage for &gricuhujm labourers is Rs. "The Bombay Industrial Relations of, conducUng rhe undertaking con- R,
10 per day,.b.ut rhe present piece-work (BIR) Act,, 1946 is applicable to th' tracts wirh any person for rhe execu- R

q
" iates are such.tilat rhc"a'verage earning algal industry by vinue of .Uie Noti" rion by, or under, the contracror of the .....-- :'

. ,per dav. comes [o Ks.5 or 6, out of.' 'fication of rhe ma Government of whole, or any part of, any work which "

4Bl'which ihe advances are deducred Ieay: Bombay, qAtcd 4ch Octob& 1952 as is ordinarilv pan of [he undenaking,
ing about Rs.2 per day for the worke,:.""· heIlded' on 30th 'April 1963. The'

thc owner u!" the undenaking."
Working hours are nor fixed. Harv¢stj:':Nou¢auon µppLies to the "Uidusuy,

iiig is done in [he day time, but loading'c. namely the maUacture of sugar and' These definitions were interprered
of the bullock ms, uycks and riollysr ·, its by praucts including- . ' by [he Supreme Court in Maharashtra

Sugar Mills Ltd. u/s Its Workmen (AIRLuis to be done at tiny hour'of the day or ' "i). the growing. of sugarcane on 1951 SC 313). The Supreme Courr

aighr, whenever an empty vehicle re" farms belonging ro, or auactieci to), held that if the ,owner employs

rums to rb.e.ti,dd. Rf[er uiiloading at the concerns engaged in the said manufac" the Workers Uirough contractors for
facroriw. Needbs to say, Uiere is no cure-...
w.eddy-off or fesrivd holigay or any ,, the purpose _of running the sugar in" E
Hnd of paid leave facility. The service ii) all agricultural and industrial op- dusuy as defined in the relevain noU-

enrions connecred whh Uie said manu- ficarion, then the conuactors' workers
.qu·,'*~y&q¢ k.ri!4 . - · ·- ,. '. iacture or with [he 'growing of sugar- are rhe employees of [he sugar facrory' 'L\ " .: ~=Sk:]:s:{F:Z "n' on the said farms". owners themselves. R ~

—qr· 4

~.ail ' .& , The NoUficacion ends wirh the.fol- Some of rhe trade unions of sugar
K'.T"l ·

.;jis"~ E*" lowing note. workers iii Maharasua rook up [he
.4E' '--'"'- ---· ""'", . ugi , . . . cause of the harvestinj workers in 1964

·;E*: . 4 ,!, . 'For the purpose of Uiis noufica" by "raising general demands for wages
*: \%y, uon, all service or employment con" aid othU service condiUons on par . ,

,3C ' "$ necwd with the conduct of the above with the pgular sugar faaory workers.
-W3 " ' ' ? J industry shall be deemed to be pan of The Industrial Court held the harvest-

" d!i,. Hounded · ' E .'he industry when engaged in or by an' -
' ' aA ,^ * 'y 'ng Workers to be' the workers of the

.y " employer engaged in that industry.,ti·:S ; r factory owners and awarded 50% in-,
'e:i '';,si EJnlike the provisions in the Injust- crease in the piece-work rates. The

\,, , rial Disputcs (ID) Act, the de.inition award was challenged in Che Bombuy'3 t, ' .. !\b Ur [he term "employee'." given'-im Sec- 'High" Cgurt by "KoLhapui 'Sugar Mills:#;1 "' ' pr f; Uon 3 (13) of B I R Act includes "a Lrd. The Wrir Perition was dismissed. :
}a':l """ ,,\,. .: ., .., ;: person employed by a conraacr to do Ii was held that workmen engaged in I f
: :' , any work for him in die execution of a ihe harvesting operations carried on
·'J -*~,- " contract with an employer within the the companies' farms or on the' farms

 " "" meaning of sub-cLa,use (e) ,oLaause.l.4.. of. t·he. cane-growets' who" had entered

, , 1 : """":'"" ·· ' 'V ' .Tile said sub-ciau2e_(.e) clause 14 de- Lnro conu"acu wirh che owners for
. k 'i ..." "r '
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supplying cane, are employees of I-he
facroty itself. [Kolhapw Sugar A-ills
Ltd. ds Syd Taki Bilgrami .' nd .
anoUw, (1968) I-L.L.J. Page 8!J.!"
The arternpr to chaLlcnge· this juc=e-
rnent in the Supreme Court was;! lOt
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The Industrial Court,MaharasLua
hAd occassion to decide this issue apin
in the dispute Utween Kop"a?"

Taluki Sakhar Kamgar Sabha mind
three co-operzUve and three priVate
sugar factories. Afrer elaborate .evk
dence and after inspection on rk mt,

[he then President of the InduSbrial
· "¶T

Court had .decided Lha[ harvesting
workers are employees of the facjory
owners and their demand for scti'ice
conditions on par with the factory
workers was granted. {M.G.G. parr l-
L ar page 4/03 (Sepumber 1971)]- »"
factory owners did not succeed in tiieir
auempr to challenge this award, A
similar decision was given by [he: In-
dusrrial Court in 1972 in the dispute
berween Baramati Taluka Sakhar
Kamgar Sabha and Malegaon Co-
operative Sugar Factory- " . :"

Pcnurbed by these awards and by
the harvesting workers' strikes for a
wage rise, the powerful co-operative
sugar lobby approached the Maharash-
tra Government with a request to ex-
cmpr the harvesting operation from the
derllliuon of "industry" in the relevant
NoUfication. The Mahamshtra Gov-
emment's response was pcailhr. Ii
neither agreed with Uic plea of the co-
operative lobby nor 'did"it ask them to
implemenr the Industrial Court's
awards at the State level. Instedd, a
meeting of the both the employers' and
employees' represe"ntarives was con-
vened and a tri-panite Committee was
formed under the Chairmanship of the
then Labour Minister, Shri Shankir-
rao Bajirao Patil, in 1974. This Com-
mittee increased the piece-work rates
by about 50°/o but the old system con-
tinued in all other respects.

A Unique Struggle

::(cane tops) for Lhe bullocks and o[her
dttie and no food and no credit in the

fjctory area to survive. Thus every

!4¥, the workers are forced to enter
uµo ad hoc type of agreements. At [he
eiid of the 6th day-of [he strike srrug-
'gles in Ahmedmpv Distria in Janu-
ary, 1980, 75,000 workers Uireatencd

and actually 'began ro return to their
ndtive villages since thc} . was no
agreement and this compelkj [he fac-
tOry bosses to reach agreements on the

· streets leading to their vilhgcs.

',1L,_ 9 . · ,_ .

'j")
\ &i

Being a continuous process and the
faa that local labour cannot withstand

-µ the hazards of the harvesting opera-
tions, thc factories depend enUrely on
these migrant workers. But their bar-
gaining s[rength at the fac[ory sites
diminishes wi[h every passing day of
the strike because there .is no fodder

R(y|i"kir1¶ [he limimions of laun-
ching a strike at [he facrory sites, the
workers organised themsclves in their
respective villages dnd, at [he begin-
ning of the crushing season of year
1980-Bl a unique srrugglc was laun-
ched. The workers ·simply refused to
migrare io the factories and just re-
sided in [heir respecUvc viljages. All

" auempts to crush this suikc proved
fuUle. On 30th October, 1980, aftcr 3
days of hecUc negotiaUons, on in-
rervenrion of [he then Chief Minister
A. R. Antulay and. Labour Minister
Narendn, Tidke, an agreement was
reached resulting in a 40% increase in
the wage .rares. By that agreement, a .
tri-partite Committee was appointed to

' decide about the other service condi-
tions including elementary faciliUes
like drinking water, medicines, prim-
ary school, ration shop etc. However

,.:the factory owners resimed each and "
every demand of the workers and the
Chairman rejected almost all their de-

.mands.
' qp

Recently in October and November,
1986 these 4 lakhs workers again re-
sorted to this form of struggle very suc-

. cessfully and consequendy the com-
mencement of the crushing season in
the whole of [he Stare was delayed bv
15 days upto 20di November, 1986. A

25% wage increase was granted even
though the workers 'had demanded
I00°/o increase and improvement in
other. service condirions. But due to
acute famine conditions, lack of food-
grains, fodder and even drinking water
in their villages, these workers could
not prolong the.. strike after 20th
November 1986. Chief Minister S. B.
Chavan assured rhem that he would
favourably consider their demands
within 2 months, bu[ nothing has come
of it. The workers are very sour about
this and are thinking of strengthening

their organisation by reII\oving all th
weaknesses, including doihg away wir!
die contract syswm altogether.

Untrustworthy Trusts

All the Statewide agreeinents in rt
spea of these workers begin with th
preamble that "the factory owners cor
tend that harvesring workers are n(
their employees while the Unions COl
tend that [hey are rheir employees'
The agreement is therefore reache
without prejudice to each gthers' COl
tentions. The co-operarive sugar fat
[ories during the last 6 years ha\
amended [heir bye-laws. Previousl;
the bye-laws provided [ha[ the respoi

"sibility of harvesting and transpori °
sugarcane was [ha[ of [he factory ow:
ers. Now, whh the conscm of [he Sta
Government, the bve-laws provide th
it is the responsii)ili[y of [he can

growers who will be paid by the facto
owners the expenses involved. At eal
factory, a ficUUous public rrust or

. co-operative society of [he cane gro'
ers is formed. The harvesting contrz
tors enter into contracts with""rhe
crusts or societies. However, erei
thing goes on as before except [he adi
tional paperwork for the purpose
these trijsls or socieliesb The workc
organisations are now thinking of wi
ing a legal baule along the [iI
adopted in Gujarat simultaneou
whh the ongoing direct struggles.

The Contract Labour (Regulation
Abolition) Act, 1970 is also applica
to the sugar indusuy. The Mahara
tra Government has not moved an ii
to help [hese workers. The contract
do not obtain any licences or keep i
muster rolls or pay sheets and the (j
cials of the Labour Department for
forcing Minimum Wages Act and C
tract Labour Act knowingly keep m
in [he face of this super-exploiui
and Vethbigari. Given the fact thi
large number of the MLAs and Mi
ters of Maharashtra heavily depend
their political survival on the supj
of the co-operaUve sugar lobby, U
workers canriol cxpect anything be
from the Govemmern machin
Their only alrernaUvc is suuggle.

M. M. K.itre is an ucnrist 0/ tht" Lul N
PLlrn' und /ujs spent u h/e time (n'dn:
umcmRsl nthtrs, the lu7rrc'stmE t:«km. Hc i
thc President 0/ the Lubour l.ur:' l'ructin
Asj(KIL|/|ur(, A hmedmg.ir.
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, The U'ages of Poverty E¢

E um though the courts haDe recognised the utter injustice of imposing heazy surety amounts
w/iik granting bail to 'pt)or undertria/s 'unil reco?nhle?lded release on Personal bon"d in Jii ' :

cases, the practice rema.ins ol'heru)ise. Sanober Keshwaar narrates the case of a 20-year Olu' woman
:c[iUist who reniained in'jailfor q fµllyear after haOing been granted bail simpjy because she could not

Jju7µiSh6,t'he reguisite.sureh. ·, ,..
[ ?

'"I · ' i. ,
j'll !980, the HussaUiara Kha- her delerminec; to jo)l: the struggle of or a house who would be willing to

[(jon judgemenr of the SiiPr her people for a beuer life and so, in stand surew for her. Her parents could m' '
reme Coµt j(l980) l SCC 81] came as her early teens, she joined the Ryou.i not even Jford the fare from their vii- IN
a gcxismid to hiin&eds of under trials Coolie Sanghai: , a r'adical left orga- lage io Chandrapur to come and visit :H
who had'been languishing for years in nisuion of the . indless, poor peasants her in the prison or bail her our. So
ihe jails Pf Bihar and orher Stares,. and rribals. Thi landlords, forest offi- Jaya remained incarcerated - a victim
some evCn' for periods longer than [he cials and contrauors and the police in of pQveny. She had to remain in prison

'mmaximum' senrence prescribed for [he the area are, neujless to say, hostile to for a full year.
offenc& :tiley were charged wirh, only this organisalio: and irs activists .
because }eY were too poor to 'provide ' sometirnes even ,cilling them in fak: .Ultimately, in March 1987, an ap- :a~
the µirety for their releah on bail' "encounters". plication was moved before the Nag- 'RU

pur Bench of rhe Bohibay High Court i'Whordered' by the Court:.This landmalk' Jaya was arres':d by the police in under Section 482 of the Criminal Pro- '
- jtA;:.::,z:.i l:[,:dXbw± w-no- uncenain April 19,86 wtiiie' she was organizing cedure Code, forjaya ro be released on ' " ·

rerins :thai the preGailag system of the women rribals. in the forests of the a personal bona. Justice Ratnaparkhi
gIanug.'6ail:only against a bond'with Gadchiroli District of Maharashtra, ordered hek release on a personal bond.

7suretih '"r ,?rr[rg.::r yjd iiYfi.z- which'is adj.acenr i:o Karimnagar. The

m' miliaioiy'dninst the poor, and t"hat th'e' police 'fdstcd a mies of charges on SMicking 'l"reatment
' CourtS and the police should abandon ,Jaya ranging from rioting to a[[emp[ed 'Jaya Somanna's case has an added tu

this anUquated practice and permir re" murder. Jaya's ohly "fortune was [hat dimension. Shc used lo suffer from
lease of the underuials on ·personal ' she was not shot dud at point blank periodical auacks of liis, especially ) :: '

r

bonds. For, heavy 'bail was tanumount range.

to no bail ar all. ' when under pressure. As a resulr of [he !
r PP

But iiie jUdges 'in tiie many corn4 Bail To No AvalG ngmirous inrerrogation by [he police . 'iN

. following her arrest and Ute poor quail- "or'IMia dg not seem io have read this By July 1986, Jay:i had been granred ty of rhe food and sub-human condi- ip
judgement at alli.beause today, seven baU in almost all th cases foisted on tions in the prison, Jaya fell ill and had sL
years aft& Hussainara Khatoan, under-· her except one. In 'Iiat case, the Ses- fhs frequenrjy. Although she never
trials srill languish in jails and lock-ups sions Judge of Cha: irapur and Gad- complair.ed of mental illness, she was k
unnecessarily .forlong p&iods of time chiroli, Mr. G. K.. :awayee, ordered adminisrered with Elecrro-Convulsive
not because they have been denied her release on a boric of Rs. 3,500 with Therapy (ECT)on numerous "occasions [)
bail, b\ii 6ecduse they are too poor to one solvent surety ij, the like amount. without her consenr. As a result, she l ,
provide the nirety ordered by the It is [he establisheS practice in the became"memally imbalanced and her " ' a
Courr. SuCh was Jaya Somanna's case. mofussil areas, in iccordance whh physical condition deteriorued severe-

Rule 14 of the Crimu.aj Manual issued . ly. She suffered loss of memory and '. ."iArrest And Detention ' by rhe Bombay Higl' Court, that sure- could nor recognize her lawyers and f :!

Jaya was born inro a family of land- ties above Rs.l,000 should be sup- . other acquainuinces who came lO vish '.'!
! '·less labourers in the Potararn raluq of ported by a Solvc:icy Certificate, her..

4ie! ';Karimnagar Districr, Andhra Pradesh. which verifies that th : person standing Ii is deplorable that rhis con-

. . surery is solYenL t.o a czrtain amounj. Ii uoversial ' treatment, which is onlyJaya's own miserable exis[¢nce made . .
is imperative to ,owl a house, some adniinisrered in extreme cases of men-.b

, , UP l. ' land or some immove ble property in tal illness where rhe patient has a ·
. 7Lorder to nbtain a Solv · ncy Cenificate. tendency to become violent, was admi- n'W '4 Moreover, getting sud a certificate is a nistered -to a µ:rson without any au-

E':Jl · i ' costly and rime consu :iing affair. In- rhorhy of law, especially when her ill-
: · \ teresringiy, rhis praci ce is nor fol- ness could have been successfully rre-. m'

lowed in Bombay Chy, 'A,'here the sure- ated through psychotherapy. In '4 i'
' L~j~mmELb\_' ' " tY.S% produce prpvidc ][ fund cerrih- Jay3:S case the authorities mcceeded in , , { t

cale or a pay slip to siicw her solvency. "b:eaKgjier spirh, albeit temporarily? : w :
Clearly the rural poor xtderrrials are and rondered her incapable of political ' r!
f"TNslv~dis==4-+N.qer Kiyq mi¥iuApr a .substamial period of E '

T. ' nnr hi'r j'i rnis knnv i1lidnnr iVith liin'i lime':
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" i - i 'No VVorking At Night, .
'! ·' _ ; $Please, You're Female~r

;
t

, ' ' R"ently a ju&menl of the Bombay High Court upheld Ilia ban on women u)orking ai nigt..
in :hlbPs and commercial establishmems. We discuss the implications of this judgement.

. qy 4b
. . ..

m i Nocturmil ViSit Arid Petition was dealing wi'di the fqctum of women vided whh pro[ec[iye safeguard
 g working in 6ais at nigM and, there- women working at nigh[ are esj

, r a Some[iIne in 1986 the Mahar- f , "
. . ore, rhe question of morality clouded open to phvsical and sexual ac' ·" g" z ash[ra State Labour Mtnister ·

U: i' ' - ' the i.'sue. The Owner of Ambar Bar, or attacks from nialc customc
with some officials in lOw, went on a .

whcn interviewed; was quite straight- colleagues. In {he US and i[
I. i'" l" nocturnal binge of a differenr kind. He forward' about" the Cact ·,that he cm- European coururics it has bc

z
' e" visited bars till over Bombay and wasV plovcd womenjn order jlo boost his dared an 'Unfair l.abour I'ract

*g« appalled to find, among oUier things,
m: : . . sdes; he expects" the barmaids to wail [he part of an employer if" he

" ,::!l'::"# k [ha[ women waitresses were working . .

. on the cuitomeis and indUce them into neglects io protect . his womj" . · d ;p there'well bevond [he sunitory limit of having more drinks. This angle of [he ployccs from physical [jr

;j e 8.30 p.m. as laid down by the Bombay . .
job is built into the whole conu"act of assaults by male customa "

Shops and Establishmenrs Aci. The .
I service - the barmaids are no[ paid aKi Minister made thc customarv fracas Rcnirning home late at nigf

. salary, bu[ a 'commission' on how .( ji ii [ha[ is associawd with such discover- . finitdy fraught witti danger, an
much liquor [hey are able to sell. The

its; the Coqmissioner for Shops and . . employer mtjsl be made lq prcn

. i! atntude of the Ambar Bar owner in us-,  : Esublishmems sent out circulars io - · \ " transport from the place of \\'()[
. . ing vomef! to push his goods is in no' W : i. the errant bar ownejS in quesuon in- rcspcaive homes of its worr

. way diffcrenr froth those who run theduding the one of Ambar Bar, siumed .' - . ployccs, as is done by [he airlii0
"mNY' ·

. - airlines. To be fair to the barmaids ofOpposite rhe Unirershy building in - women reporters who worl

. Ambar, i[ mttsl be added ih:tt, to their .
;,,"=

Bombay. And this last mentioned . shills, somc newspapers give
minds, they were doing a jub like any .

\ genrleman &ensiblr did [he smartest taxi allowance while others

. other, out of economic ncccssity, andthing-- he induceU his barmaids to th \' . ll ppeared [ be dert [ h d. space where the women can s]
!

. c a a o a a an .
, m : challenge the validity of [he offending . ". . nigM. In m(·:[ hotels it is a l

llDg a difficulc siruation "wnh over
-- ~ '

. Section 33(3) of the Bombay Shops and women work at nigM only in ', .l . :; r Est bl' h is A [, 1948 i the B , "ealous customers.
a is men c n om pany of other women employ(

. . ; j: bay High Court. SecUon 33(3) pro- If women want [q work at night, We look forward to the tirr
P I

' vides that, "no'-woman shall be re" they should be allou:ed to, bv all womcn shall be employed wii
' *' ·:j

, "" " ) l' ' quired or allowed to work in any esta6- meahs. A blanka ban will close a signi" to their skill and comperenc;lishment after 8.30 p.m-" icant numtx± of job opponynities for job, and not for their value a
, ' ·\-'i ji The barmaids contended rhat since them, which are not too many as it is· jecu to allure clients. We also

t jl

K the advem of the circular from the Protection Required , ward co [he times when womt
..' i , ' Commissioner, [heir employer had " able to work and travel at r

auempted io dispense with their scr- At the same time, women working from the dangers of physical
, vices. Thus, [his secrion was an un- on nighl shih must necessarily be pro- assaults.

) ? '¶
.m ' [ reasonable restriction on thcir riglu to

livelihood and consequently, on their Barmaids...... only to sell?
r'"M" . , right to life guaranteed under Articlc "mm"+—

m,i 21. Thus, Uiese few women umviuing- m' W ' " li,, . "" ' ., S.T
4P .

y':

, J.

r
0\r ~W , : ly made history by challenging [his dis-

_ _'L _4 .:" · .'Amt.4 4 hil4K'.3W IL cLr
,.' 3 m' criminatory section 40 years after it "T

' « - 'j| " was enacted. ?' % '? - - ,
P "( "" ' .q; ,_ L'y
. C

e .,

_ The pe[i{ion came up for hearing be ; " ' " "E,h'p: '. .¶ e%
¥ , e "

· %- fore JusUce Daud of [he Bombay High ' W' . : -mHmlmdb' " 
C a

·" s \F ,

i 3 Court, who held [hat S.33(3) w" ' B'uwY";*' '" ZFX
q .' ' " reasonable restriction on their right to wr '"" 4Eruwv " "' ",.

~~"' ' t work as 11s raison d'ure was to prcxea " "&'4 TyKj T. :' " Fr:' ht ' the morals and [he heakh of women. £"::,ga:µT —; bT7"-:M r

" 0 4 ' ' Such a bhuant discrimination '"a' ·'.·!'i:A;""" "i;( \a i " t i uphcld bccausc . perhaps. the judgc '. .. :-i N,,,,

' "# K i The La-uyers May /987
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Taxation of Charitable Trusts

R. L. Kabra elaborates on the pro'uisions ·of taxaiion in cases of Charitable Trusts.
0

The provisions relal-
ing ro charilahle

trusts are governed by Section ll to 13
of rhe Income Tax (I. T.) Act, 1961.
Therb p','e certain insthuUons like hos
pi'ajf,, Ports associations, Educauonal

bodies, and other funds or ihsrhutions,
LhroLigh¢uI India or in a particular
Suite; Which may ajscS fall under the
exemprion provisions of sections
10(22), (22A), (23A), (23AA), (23B)
aud (23C). Educational insthuUons
and universities are exempt from in-
come tax u/s 10(22) provided that rhey
exist solely for educational purposes

' and not for the purpose of profit. Hos-
pitals are also exemµed under specific
circumstances.

Registration of Constitution

Before formarion of a Charirable Trust

. or an As&ociauon, one should carefullynoce its consrhution and [he purpose
for which it is foimed; and the various
suturCs under which ir can fall for reg-
istrarion vis-a-vis the provisions of the
Income Tax Act. Regisrrarion can be:

. (a) as a non-profit making company
u/s 25 of the Companies Act, 1956;

(b) as a charitable trust under rhe
Bombay Public Trusts Aa;

(C) as Association or InstiruUon reg-
istered under the Societies Registrat -
ion Act, 1860;

(d) ElS an unregistered Association o'r
Insrirution having its own bye-laws.

The mMes of registration rhar may
be resorted to depend on the purpose
for which the body is formed. An
Ass&ition or Insthurion registered
under the SocieUes Registration Act
need nor be registered under the Bom-
bay Public Trusts Acr. A trust reg-
isrered under the Bombay Public Trust
Acr has ro pay a certain percentage of
its income as coinribution to the Char-
ily Commissioner unless specifically
exempred. Trusts are also governed by
the rules and regulations of the Trus[
Acr which pliis them under srria disci-
pline in all respects and in case of mis-
management.

Registration under the In-
come Tax Act

20

All uiisls or Insthutions wanting to
avail of rhe beneficiary provisions of
Sections ll & 12 of Lhe Income Tax (I.
T.) Act have to make an application in
the prescribed form (Form NO.10A)
and in .the prescribed manner to the
Commissioner of Iricome Tax (IT) be-

· fore expiry of one year from [he date of
the creaUon of the u1jsi. Belated ap-
plications may also be enrenained ar
the discretion of the Commissioner:

Likewise, when [he total income of
the Trim or InsUrurion exceeds
Rs.25,000.'-, it has to get 11s accoums
audired Fy a Chartered Accounra.nt
and file the report along with its return
of Incorrn (Form No. 10B).

Volu:atary and Specific Con-
tributi(3ns

Any voluntary contributions re-
ceived 11/ a Trust or by a-n InsUtuUon
shall tx deemed to be income of the
trust ar,l rhe provisions of Sections 11
and 13 shall apply to them. However
conrritmtions or donations made wirh a
specifi: direction (like forming a parr
of the corpus) may be exempt. They
shall 1. : added to the capital of the trust
or to ,pecific capital accounu. There-
fore, jne must plan conLribuuons to
the '" usr properly so as to avoid tax
com-.Lications.

A .rijsl deriving income from prop-
erty held under trust has to spend at
least 75% ofiu income within [he same
year and the balance (to the maximum
exrenr of 25%) can be accumulated or
set apart for future spending [SecUon

ll(l)(a].
As provided under the explanation

ro Section 11(1), one can also exercise
an option in writing for treating the
income deemed to have been applied to

.the extem thar such income was not
received by the Trust. Likewise sub-
section (IA) of SecUon ll enables a
Trust to treat the capiral gain on the
sale of capital assers as having applied
if another caphal assu is acquired.

Section 11(2) enables a trust to
accumulate or set apart such income
(consisting of 7S°/j elemenr) for specific

The Lauyn"s May /987

projecu which could not be spent dur-

ing the previous year.
JV

Consequences of Contraven-

tions

Under Section 1'3 the Trust has to be

established and the income to be ap-

· plied should ensure benefir for Uie
public at large and [jq[ for private reli-

gious purposes or for any parUcular re-

ligious communiry or casre. Also the
ihcome Of the Trlls[ should not be ap-

pLied directly or indirecdy ior the be-

nefit of persons connected whh the

Trusr which will include founders,

trustees and rheir relatives and rheir

. concerns. The setting our of the prop-erry of the Trust without adequate

security or interest and other such un-

due favours will debar the Trust from

exempUon (Section 13(2)].

The invesunenr of the Trust funds

including rhar of the corpus are gov-

erned by Sub-secrion (5) of Section 13

which prescribe investment in saving

cenificares, hrimovable property, Post
Offi ce deposirs, Bank deposiu, Units,

Srue and Central Government Secur-

ities and debenrures of Government
corporations or deposits whh Govern-

ment Companies. In the presenr pat-

tern of investments, either debenrures

or deposirs with Government Corpora-

tions fetches [he maximum rerun 10

the rrusr as compared to other invest-

menrs.

' J· : .- 'L + ' "' j|'" f"."-j .·- J Y(., -i>" " " '""j'g$L

;ET"T

pj
.J'

Ui7r"

:> ' ' wcg«~LY" J
tiCk ntrr"r jmN=tiNW~:"j~CA"^

i'"'@:j
·___.

3"

6"Y
7

.·"" ec'rj" r

.,:,:';'.::!1
. 4 ·

· .: ¶P

ir
. .

_)

:. "

1"")

b "y

,,

!1'
i r

J
W'

jL
IF

E'

R·

IK'

"F

E' ,T

! :S



%

.. .. . ..

9))'")"'"":INTERNATIONAL

Advertising By Solicitors

(u-r-

Rqnu Basu reports on some of the imponani changes by I/ll? Solicitors' Practice Rules 1987
and Solicitors' Publicity Cocie 1987 which were recenijy introduced.in the U.K. relating lo

J

adoenising by Solicitors. ,
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:m:m oi Kuje l of Ihc Practice Kules 1987 of hrerarure from mobile oIhce and been viewed rerv htnraiiy, p2!

allowing a solichor to publicize his stands sci up at an exhibition or show. since the U. S. Supreme Cou

, . ¶MKL tk pracUce or permh another person to do However, there are resuiaions on a Bales v. State Bar of Arizoi
i!

m0[—

{ " so subjea to [he solicitoi's publichy soLicitor distribuUng to the media any Ed. 2d 8 ]0:19;;' ihat ii was

· I:, ." -' :> code promulgawi from rime, io time. copy of his speech or address to a tutional to prcrcnt lawyers frir

L 1

i :
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~'" MW court, rribunal or inquiry. The scope Using the availability and co:

. "9) .m Basic Principles of advenisemem Uirough direct mail- scrvices.
.I . ) m Since [he new Pubiichy Code is not ing was also significandy expanded R.inu B.isu lj .in j;:.mnn -.i: l.iwp'u

merely an advenising code bu[ a pub- from only clients and professional con-· ('..s.
1$-4:? Mu The LauyersM® 1987

The English legal profession licity cOde, it applies [() all forrm of necUons under the 1985 guidance
has been tradiUondjy di- publichy including advenising, profes- any person, subjecr to Lhe genera! p

vided imo barrisrers and solicitors and ".loral stationery, name plates, media visions of rhe Code. Apart from in
continues to remain so despite periodic appearances and so on. vidual advertising the Code also r
auemprs at fusion of rhe [wo branches. Wherever necessary, a particular form vides for insthutional publichy by |(
With the resuk that generally speaking of publicity is mentioned and specific law societies which might refer [0 if
there is still a prohibiUon against the prohibitions or regulations penaining vidual solichors or firms, "flag ad'
direct instrucUon of a barrister wiLhou[ to tha[ form of publicity are clearly set Using" or ad\':r{isemen[ by a grouj
the imervenUon of a solicicor. out. On [he whole, the new code indepcndem .irms of solicitors

However, another major aspea of stands for a" considerable libcralisaUon some specified forms of third p
legal work under the English system, of the rules governing solicitors' pub- advenising. The content of pubh
namely, [he prohibirion against adver- lichy subject io [he overriding necessi-. has also undergone significant cha:
Using by individual solichors or firms, [y to ensure tha[ publichy is in con- under [he new Publicity Code. R
has undergone significant changes in formi[y with the five guiding princi- regarding sutements as [c) qualit
recem years which culminated in the pIes set OLll in Rule 1 of the new Prac- service have been. significantly rela
new Practice Rules and Publiciry Code tice Rules, namely 1) the solicitor's in- allowing a so!iaiur to refer to the q
published earlier [his year. IniUally, dependence or integrhy, 2) [he client's [y.of" his service although compar
the relaxaUons were in the area of col- freedom [o instruct a solicitor Qt" ihe with and critiusms of [he. quail
lecUve advertising as opposed to adver- client's choice, 3) the solicitor's duty lo servicc of any other ideruifiabk s
Using by individual solichors or firms act in die best interests of [he client, 4') tor rcmains banned. A solicitor i:
which conUnued to be prohibited the good repute Qf rhe s!)licitor or of pcrmiucd to suite his knowkcij
under Solicitors' PracUce Rules 1936/ the solicitors' profession and 5) thc qualifications and make claims u
72. Sub- solichor's prope.r sutndard of work. is experienced in a particular fj¢
iec[ [o restrictions pr'evenUng claims of While i[ was made clear that noUiing work if [ha( is indeed the case.
superioriry, inaccurue or misleading must be done in [he way of comprom- While the Cckjg has no rcsiri
statemenu and publichy likely to bring ising or impairing these basic princF on statemems as to quantity of w

> the profession Uiio disrepure, the Law pIes, it was equally imperative [hat [he fees income of a solicitor, the pr

SoCiery agreed whh this view point and publiciry must be "in good'.taste". tion on references to his succe
introduced a new- naUorid Solicitors' and any judicial "appoinunerm
Directory as well as [wenry-eigh[ re. The Publicity Code 1987 tinues. The Gode makes detaik
gional directories. This was followed The new Publicity .Code has vastly visions concerning statemen
by extensive consultations with mem- expanded the use of media from a few charges generally allowing [he
bers of the profession, iIlcludag infor- specified ones to all media, with the tion of gross fecs and prohibiti
mal debates and bano[s which in exception of unsolicited visits and un- menUon of net fees. The use oi
genera] favoured liberajisation of the soliched telephone calls. As a result, aid logo by a solicitor willing to
rules on advcrrising. Finally, the subject [o the general provisions of the take legal aid cases is allowed p:
Council of the Law Society approved Code, "a soiichor is now permitted to that [he logo remains unaherc
the new Practice Rules and Publicity advertise on radio and television and in Conclusions
Codc.The main changes arc the repeal public places, a significant departure The changcs in [he :iuitudc
of Rule 1 of [he SoLicitors' Pracrice from' earlier pracrice. Also permiucd publicity by sohcitors in the
Rules 1936/72 (as qm|"nd«i), the rule are publicity in publicaUons including have influenced opinion and
prohibiting the obtaining of profes- directories, advertisements on miscel- in [his area in thc countries d
sional business of writing instrucUons, laneous items such as cakndars, pens closer to the situation
advertising or writing the introducUon and books or 'matches and distribution U.S.A. where publichy by lau
of Rule 2 of rhe Pmc-ricr Rii1~ IqR7 nf i;tt·mmrr from mnhile nffice and been viewed verv libcrallv. Dar
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Ramesh Tilekar
, Eamesh Tilekar, an Adrocate from Pune and President uf the Lok Seua Samiti, has been on hunger

strike since lhh May 1987 in suppou of a demand that all court proceedings in Ma,harashtra should be in
· Marathi. From /973-1980 he was a full lime trade unionist and a party worker of ihe CPI.He practiced
mainly in the Labour and lndustriul Courts. Since then he has been practicing criminal law. He is
concerned mainly with the problems of the working class. He is also an accomplished acior,,having acted
in the well knoum play Ghashiram kotwai. The demand to use M arathi as [he language 0/ the court has
been launched in Pune by ihe Lok Seua Samiti of which he is the President. Though ihe demand relates
to Maharashtra, similar demands have been and will be made in di//erent States. We spoke to him on [he
naiure d ihe demand. Excerpts of the inleri'ieu) are published below.
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. q. mat is your main demand?
A. Ali evidence in all courts in

Maharashtra should be recorded in
Maruhi. All judgemenu should be de-
livered in Maruhi,

Q. Don'iyou huUe the option eoen lo-
day to conduct ihe proceedingS iii
Marathi?

A. Yes, We can file a complairu or
make an application in Marathi, but
the judge will record his order in En-
glish. For example, even on a simple
application for adjournment, the judge
will not record "Manzoor". He will
only record "Rejected" or "Granred"
as the case may be. Even in [he Ses-
sions Court, all evidcnce iS recorded in
Englibh.

Q. How does this affect you?

A. There is a vast difference be-
tween what the witness says in Marathi
and what is aaually recordcj in En-
glish. In Pune, many of the lawyers
themselves do not know English well.
More than 60% of ihe judges them-
selves don't know English well enough

.))
6 ~

"to "ecord evidence in English. Ofien
the judge asks the" lawyer what he
sho .Id dictue. A lot of incorrect evi-
denci gets recorded [his way. Even the
poli·?: complain that , guihy per.sons
are u.:quiued as evidence is not proper-
ly rt-:ordcd in court
' Q. What mollUaledyou io iuke up ihis

dema id?
A. 95°/o of the pQpulation does not

know English. They do not know wha[
be lawyer is arguirjg. For example, a

lawyer will tell his client: "I wam to
take a 'smus quo' order, give me
RS.2000" or he may say: "I want to get
an 'injunction'."The clieru does not
understand the meaning of such words
as 'status quo' or 'injunction'. Since
court proceedings are in English, they
are none [he wiser and ga fooled.

Q. A reyou saying [hat laWyers are lak-
ing aduaniage of c/ietus tuho don 'I knou'
English and are misguiding ihem?

A. Ii is [rue [ha[ lawyers are taking
advanuge of the faa that the clients
don't understand English. They are
being misled and misguided. A lawyer
will say to his client: "The case has
been decided against you, bu[ we will
uy our best to get you three momhs
time ro vacate". In actual fact, if thev
could read the court order they wouid

find that the.judge had already granted
Ume.

Q. A reyou suggesting lha( this problem
of laujyers misguiding clients u'ill stop i'
proce¶ings are in Maruihi?

A. The problem will not end but [he
problem will be minimised. Ii is [rue
that [he language of" (he law is very
complicated and even in Marathi, pco-
pIe may not understand the technicali-
ties,

Q. If all proceedings Ql I/lc? Districi
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Court leuel are in Marathi, what unll
happen at the High Court"lwel?

A. In Ue beginning this change
should be implemented ar the District
Court level. Later it can be exrended to
[he High Court also.

Q. Bur all judges appointed to lhe
High Court may noi knou MaraUii?

A. Proceedings can be rranslatcd
into English fOr rhose who do not
understand Marathi. Only about 5°/0 of
the lUigaUon at the District Court level
goes to [he High Court.

Q. There un"l/ be problems at the Sup-
reme Coun kel also? '

A. I am told chat only 0.S°/o of the
liUgation commenced at [he District
Courts goes lO the Supreme Court.
There is no reason whv the proceed-
ings cannol be translate"d.

Q. Canyou tell me someihing about the
Lok Seua Samiii?

A. It is an organization which has
been set up to help the underprivileged
sections of society, In 1979 when 3
workers were sho( dead in Bajaj Auto
in Pune by the police, we took out a

· mammoth protm procession and gave
a call for a Pune Bandh. When General
Vaidya was killed, we filed a criminal
complaint against the Chief of Police
for criminal negligence for 11s failure to
prevent a breach oilaw and order. The
hearing of the complaim has been
stayed by the High Court. We also pro- .
vide legal aid and advice to [hose who
need it.

Q. Whai suPPort do you haUe in the
legal piofession and judiciaiy fw ihis de-
mand?

A. The Criminal Bar and The Civil
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LI Bar have both supported this dcmand.
On 12th May 1987 some senior lawyers
had called a convention in Pune. Ii was
attended by Law Minister Sushil
Kumar Shinde and also by Justice P. -
B. Sawam. Justice Sawant said that so
far as [he Judiciary was concerned" they

had long ago recommended 10 the
State Govemmem [ha[ Marathi should
be introduced as the court language.
The delay was inexplicable. Sushil

Kumar Shinde said [ha[ large amounts
of money were sanaioned for Marathi
[ypewrilers and for appointment of s[e-
nographers. He also said [ha[ the work
ofiranslaring the Civil Procedure Code
into Marathi had maned and was likely
to be compl«ed whhin three moruhs.

Q. Why then is the demand not being
recorded?

A. It is due [o pressure from rhose
who represent [he rich and rested in-

m"ests in coun.

Q. Is your demand hkeh' to be inier-
pmed as a communal chuuunisi de-
mand? What about nonjhiharashtrians,
how do [hey reaci?

A. Ir should not be interpreted as a
communal demand. In fact we are sUll '
on strike in [he Nava Peth area. There
are Sikhs, Muslims and people from

Kerala in this area. They have all sup-

ported the demand. They all speak in
Marmhi.

Q. Most."laws are in English, [heir in-

terpretation is also in English. Hozu un'll
you deal uhih this problem?

A. Where there is a problem whh
translation, we can use the English
work. The problem will be [ransilioria]
but it can be resolved..

Q. Are there lau) reports published in
Marathi?

A. None at rhe moment. We will
haVe io refer to rhe law reports in En-
glish unUl a time when [hcy can bc
translued. Ii is likc thc chickcn-and-
egg problem. You have to begin some-
where.
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Q. What about Central legislation
u)hich is English? Hozu u'ill courts deal
uhth the problem of ituapreting central
legislallon ?

A. Judges will have to use the En-
glish tCXlS until such Ume as transla-
tions are available.

Q. The Marathi used in o/7icial com-
municaiion is Ue1y complex and technical.
Hozd do you expect peQp/e lO undersiand
it?

/L I agree that dere is·a need co

" simplify the language. The" Maharash-

" 'V4 :
' ^

qb . .

if ,
Lok Seva Samiti members agitating

tra Language Advisory Board has 2
Law Commiucc which has taken lj[
the task of simplifying {he language ()
the law.

Q. ll"hcu is your experience u'uh th
I.egul A id Schcmc of ihe Sum" (;(K·c't7;
nient?

*
A. Ii docs not succeed. There i:b lc
much red tapism. A person has to vis
ten differcnt offices on several occ
sions before he can get legal aid. Ti
scheme does nol really provide Ic€
aid to those who iiced i[ mosl ai
urgently.
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Strike and Counter Strike Teponed that i/ie Gouernmeni, is thinking . b§g " ' ""'" '

. of abolishing ihe oLj'icp of Appellate ;.rgi y j.___!, Thai lauym haue a ·oested m" Assisiani Commissioner, making the ," /.1
rwest in dispiues is someihing Commissioner of Income Tax Appellaie

9%"Cf

iue all knou) about. But ihe lengihs 'o Tribunal (itaT) as the jirst appellaie . b "
A

which lky utill go to protect their 'ierri- auihorig. Ii is also pr®osed to establish a " ' . (
.jyC"¶runy' comes as a surprise. On the 5th o. Narional Court of Direct Taxes

V

May,, the _historic Union Carbide cas' (NCDT). BOT/i proposals are being Uehe-
u)as/ljced/or hearing in I/ie Districr Court menijy opposed by lautyers because [/7 lazuyeTs who were representing ihe iu'o . . ¶

,r
4P

t .

in Bhopal. Much was expected of [hat will take away u subsianiial ponion 0/ companies i»ere conynon.
mmr."h£aTing since on ihe earlier occasion th" [heir tuork. T/uy also claim that such a

' judge had suggested that interim Ulie/ Special Court toill oidate the righi to The UCC plo[ has 7iouj Uiickened. Un- '":',
shoad be granted to the uiciims and UCC equality guaranieed under Article /4, ion Carbide India Lid, had shut doum its  '-
YS expected id make an offer on l/iE Sch Thy haz:e szuot71 /0 challenge any such Bombay plani for maintenance. Ii kept < ,Pdj r

q, May. moije. A ll ihe Customs and Excise 'con~ promising . its u)orkeTs t/ILll ii u'ouLd  - i
}

Th IMian legal adzUors of UCC anti sent orders - lauNers in the High Courr reopen. Now, i[ hus glum notice 0/ cb" W : . 1
Goomimeni represenlaliUes ' had mad will Jind t/unnsebes brie/7ess. /[ remains sure. T/u? reason:. the Supreme Coun 'jE

seueral trips lO the USA, presumably u to be seen whaher the Gcmeniment un'll judgemeni in Sriram is unaccepiable. In . '"!
negotiate ihe inierim relief Canµ? the da: succumb to the pou«ful lobb of profes- their oum imrds - "The Judgemem ofik '. ,t|' "/
of I/iE heaiihg and Uie court was fouiu sionals. ' ' ' Supreme Court in Sriram Food and F¶- .! i·j: .
closed. ' The reason: lauyers in Bhopal iilizm' Lid. makes it clear thai an em- ' 'iz" P '
were on suike! Thev were demandinE','he Success At Last - plqytn" handling hazardous chemicals in . '., w2

" f ihe plant would be absolutejy liable for , ":..seuing up of"a. High Court Bench in , Th? Gentleman Squu/Iers 0, the aty damage caused, to the ciiizens in i/U : "lg'
0 0

m .Bhopal. It did not occur to Uiem thai ar __ Bombay High Couri liaz'e da"niy » reason of escape ofsuch hazar- 4:"
leasi the Carbide case could be heard in 'jinully quU. Success at lasl-no small dous maierials ami thu [he'limit of sud' If"
Uieu) bf i,he needs of the m'ctims. But mai- a,hieUTn[ lo b,e able to euici lazqyer', liabilgy is the eniplqyerbabilig to p,qy, '—-e'.jjk
iers don't end ihme. Lau,yers in Jabalpu' eoen i," ii be after 30 long years. They Considen'ng the fau lhLIt liabiliy of an :.." µi
were on sirike Qpposing, ihe demand io set lme jmaljy mwed with eoeiy nail. The indusny handling hazardous chedicals · , ":" "
up aPiuision B.ench of the High Couri in place looks a mess, in ruins. But one under the principle laid doum under ihe ,: 1 4,,%
Bhopal. They/ell ihreaiened t/ui: a sub- b "ght p rk s id th i the G [l i

17 s a a a en emet same case uxm/d exiend euen to ihe con- i j'f, V
" 'u'n{ .{,poni'm of iheir work would go to Squatters woujd come out the winners sequences of hazardous maierial escaping m ' Y

th j _, pai buyers. Ii is ohhous that , anyzmy. "Ho11d would ihai happen?" I as a resuh gf euen a natural disaster or a ": " g
lauy¶ hat'e masiered 1/1£ ar; of gging on ' asked. He explained: "Nou ihat ihese deliberal2 aci on I/ie pan of any pmon, it '" ' -:'
'"iiY 1'1 'uppon of their rig/µ to work. imporiam and indispensable galtlemen is impossiblefor the comPa7ty to undenah ". . ' d

, ¢ f ' haUe shifted, lhey had__incurred huge and l/lE role q an insumr underun[ing liabil- I" -Anoder Legal Strike heaqy expenditure in jinding other place" ig 'absolutejy and uhthoui limi"" W':.. '

·
' And !autyeT$ in Karnataka are equaljy far aw.ay from the Court. Naturaljy, ih' Hence, close doum.
irdignam about the Family Courts that cost of obtaining accommodaiion itoould
have keen set up which excluded Uiem be passed on to [he client. Waii and ,So the Suprente_ Court is not ihe court ' ·m
from appearing in Famijy Courts. As watch" he said. "The fees un"ll be jacked 0/ the last reson after all. Ii is possible id .,
usual, the argument is made in the name up. The poor clients will sullen You strike againsl unaccep.table decisions.
of the Clieni. Whai utill ihe poor tDonian should iumer huue started a campuign While an application /or pennissian to !
do uNhout rhe aid and assistance of a against them. Maybe [hey zuill still haUe 'lose has been made to the Suzie Goum-
luzuyer? they u"h. And so,.ihey are iuSy . ihe lasi laugh. Who kmms?" Let's-waii ment, it remains to be seen whether the , ' "

qp qp 0

.preparing lO challenge the Family Courts and watch. G%ernmenl uxll submit to the economic
m -D"

Aci on ihe ground lha[ ii dolaies Uie coercion and albu) Ihe Supreme Court
judgemeni to be sabotaged or stand by tht -'Zer'righis of ihe lauNers io cany on their pro" A DitTerent Kind of Strike Court and reject the a icanon. or [ d

, ession'under Article /9(l)(g). Good luck , . ppl' ' F lie
»lO them and too bad for the clients .who The strike 0/ the capitalisis momeni UCC is 1/1£ winner, inside and

q

uhll neoer succeed in geuing rid of the agaiim ihe Supreme Coun outside court.
chasing lazuyer. " has begun. Almosi before the ink zoas· chy

· on the Sriram 'Foods and Fe71iliZerjudge- Depil's Advocate · qpc

d
.Tax LaYyers Unite t ment imposing absoluu' liability for dam- .

qp ' '" age caused to any person by the escape o,
'"-"7di :·iAnd u)hile on [he subjeci, the hazardous material, ihe Company Jiled a " ~/ J[

Karnaiaka hnuyers are not petUion under Ariicle 32 for a rehearing
·nihe only ones jealousjy safeguarding their staiing [hut [/IEjudgemen[ dolated Usfun- _ ' ' !dNl ·' "" +

.q0 % Ifkm'ioiy. A proposal lO refurm [ax laws damental right. Many said al that time,
has been lidd up due to opposUion from [hat [he pen"iion gtnas engineered by Union
chanered accountants and lautyeTs. Ii is Carbide Corporation (UCC) as the

"^':
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