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Away with the
Bands And Gowns_

B THE LAWYERSH

hc unfortunate controversy raked up about th
Tway women lawyers dress reflects a deep-rooted-
male chauvinism- that exists among the lawyers and judges
alike. The legal profession is still predominantly male in its
composition and ideology. No ope has yet considered mak-
ing a national issue of the way male lawyers dress but the
way women lawyers dress has become the subject matter of
national debate, It is as if there is nothing else of any interest
about women lawyers, except the way they dress,

As always, the best way to nin down a woman is to attack
her character. There have been several cases of women re-
commended for appointment to High Courts but who never
‘rhade {t because of some vague allegations about their ‘loose
ch?raf;ter One woman recommended for appointment as a

Court ]udgt was not married, an unpardonablt crime

in? rll socu:ty, and hegce of, 10053 character’. False com-
p agams[ her were cngmcucd and her appointment
Ibotaged.

Og.bers never made it because they were divorced. Pre-
sumably a divorced woman would go around breaking mar-
ridges; a state of affairs which the law cannot tolerate. And
ycl,f ﬁncn with known histories of sexual exploitation of
womsen have been happily appointed as judges without any

compuncuuns A young woman lawyer at a recent Nagpur

convention complained bitterly that when a woman lawyer
is doing well professionally, many are quick to allege that
she Is using her sexuality to succeed with a collcague or with
a }udge There is much talk of judges having affairs with
womcn lawyers, yét in all such gossip sessions, it is the
woman who is looked down upon, never the judge alleged 10
be having an affair.

The truth is that women are treated as second class
citizeps in the legal profession. Their small number is in-
dicative of their low status. They are treated either with
condescension or with amusement. At best they are consi-
dered fit for handling family disputes, Surprisingly, official
policy also reflects this.

The controversy instead of being sexist, should become
an occasion to decide to shed the bands and black gowns, an
outmoded ind inconyenient form of dress that lawyers are

corpipelled to wear. After all; during vacation, both lawyers

judges manage very well without the official attire and
neither suffer any loss of dignity on that account, So why
can’t we get rid of the ugly looking bands and gown for
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Madhu Limaye’s Letter

Vilu g, 1

e,

VRGawf s,

Lo us?,

Dear Madhu,

Ircccm}_\- came across vour letter 1o
the Chief Justice of India published

of - THE

in the March issue

LAWYERS.

I am pained 1o read in your open
letter 1o the Chief Justice of India the
slatement:

“Palkhivala and Sorabjee earned fat
fees for mentioning and for remaining
| present at the mentioning respectively,
what did the Supreme Court judges
gain?”

If only you had asked me before
making this statement in your letter to
the Chief Justice you would have
known the correct facts.

I did not mention any matter before
the Chief Justce. I happened 1o be in
Court when Palkhivala was about to
make a mention. I was requesied by
Mr. John, who is an advocate on re-
cord and who was understandably ner-

A

n our March issue of The Lawyers,we published a letter from Madhu
Limaye to the Chief JFustice of India. We have now received a letter from
Soli Sorabjee addressed 1o Madhu Limaye, the full text of which 1s published
beloww:-

vous on account of Mr. Palkhivala’s
presence, to point out to the Court that
no adequate notice was given by the
advocate instructing Mr. Palkhivala
about the mentioning and no orders
should be passed on the application. 1
acceded to junior advocate John’s re-
quest. Thereupon the matter was listed
for the following day. I did not appear
in the matter on the next day.

Moreover 1 did not charge any fees
for opposing the mentioning. Conse-
quently your statement about my
“earning fat fees*is untrue. Obviously
you have been grossly misinformed by
your source.

[ am sure that as you now know the
correct facts concerning me the least
you will do is 1o give your irresponsible
source a proper dressing down In true
Limaye fashion.

For your information, long before
the direction issued by the Supreme
Court, I had made a self-imposed rule
not to appear in matters for mention-
ing as also for ordinary applications for
early hearing-except where I am
appearing a:micus at the request of the
Court as in the case of Dr. Wadhwa-
because I believe that junior advocates
should have a chance and seniors
should not appear in such matters. For
that reason your statement has hurt me
very much because, not only is it incor-
rect, but it is contrary to what I have
maintained and pracused as a Senior
Advocate ..

Soli J. Sorabjee
Senior Advocate Supreme Court of India
{34, Sunder Nupur, New Delln 110 003,

Allegation Against Judges ~

Ancws item appeared in Maharash-
tra Times dated 10tk March 1987
that the advocates “at Jalgaon have
boyveotted  all  the Courts  since
23.2.1987, demanding an enquiry into
the serious allegations made against
one of the judges, namely Mr. Nan-
deshwur, and asking for his transfer. A
representation lsting the grievances

against the said judge has already been
sent 1o the Chief Justice of Bombay
High Court. The news report stresscs
the fact that no cognizance seems 10
have been taken by the High Court and
that this agitation is causing great in-
convenience and hardship to litigants
and junior advocates.

In the interest of a fair and clean
administration  of juStice, litigants,
lawvers and members of the public

The Lawyers May 1987

have a right 10 know whether the judge
has indeed gone wrong, where and in
what way. The boycotting of Courts by
advocates is a pretty serious matter, in-
volving hardship and loss of money to
litigants and witnesses.

Is i¥ not in the interest ol judicial
hygiene that such complaints should
be speedily decided ? If the allegations
are untrue, why should judges be made
to work in open Court with mud on
their faces for years? If the allegations
.re found to have some basis in evi-
denee, if the result of the enquiry is
made known 1o the public and sunable
action taken, people would carry more
respect for law and the judiciary. Anc
what is the Government doingz Has 1
no stake at all in the administranon o
justice?

V. R. Talasikar
Bundra Eust Bombay 400 03]

Missing Lord Krishna
And the Lordship said:"The dema

cratic dilemma 15 whether th
State, that limping Leviathan. <roul
be allowed 1o poke its gigantic walkin
stick into the ubiquitous umbrells «
liberty. The layman as well as the lav
man must pul a quictus to the col
troversy to which I have animadverte
with a  single,  monosyllabi
sledgehammer-like word : “"No™.

“But this is by no means the so
systemic problem. Societal ills a
many. Doctors who can dharmucal
diagnose are few, but Karmic quac
are many. Raucous richness at one ¢l
of the scale and piteous poverty at t
other, grievous graft, land laws lac
with loopholes, an education system
nced of an enema; all this and mu
more must needs engage the attent
of the forensic fireman. Legal -
ginecring and forensic architect
must enier into a creative conspirac
pull down the rottenly ramshade ;
put up the structurally strong. tou
ationally fit, plinth wise proud
roof-wise radiant.

“Niagaras of nonsensc
farragos of flapdoodle must dry up
fore the Shiva-like stare of the brol
of brevity. Obstreperous oraliiv
advocacy must yield 1o conscient
conciseness, and the vigorous ver
ity of judgements must be replace
breathtaking brevity ™. '

Raju “Krishna Iyer'* Ramachan.
58, Luuxers Chambers, New Delh 0.0




For a Basic nght to Housing

hile the Central Government has come up with the Draft National Policy as its response in the
W Imternational Year of Shelter for the Homeless (1987), the activist groups have also determined
their response and have demanded a Bill for Housing Rights through the instrumentality of the National
Campaign for Housing Rights. Anand Grover outlines the back ground giving rise to the two proposals.

Aftc: the judgement in the Olga Tel-
lis case [Olga Tellis v. BMC (1985)
3 SCC 545) in 1985, and in view of the
fact that 1987 was declared as the In-
ternational. Year of Shelter for -the
Homeless (IYSH) by the U.N., the
Governments, both at' the Central and
the State levels, were expected to come
up with a concrete programme to deal
with the problem of homelessness.
. Whatever p. .y that has been de-
clared, by the Central Government and
the State Government in Maharashtra,
will be unable to deal with the prob-
" lem, which is growing daily. If any-
thing, the policies will exacerbate the
pmblcﬁ In the meantime, the condi-
tons! ¢ Fu.nuc 1o worsen.

rating Conditions

of dcvclopmcnl pohr:les
followcd by the State over the post- in-
depcndcncc era has meant that larger
and largr:r number of people in thé ru-
ral areas are being displaced from their
homes-and are unable to eke out an
existence. Deforestation in large tracts
in the past has meant drought today.
The devastating effects of it are being
felt acutely all over the country now.
Large scale development projects’ like
dams, by submerging forests or open-
.ing up’ 'mines has rendered the poor,
whe could eke out a living from the
land or forests, not only without means
of livelihood but also without homes,
Housing, which was not an issue for
the rural activists is now increasingly
becoming a priority.

Deteﬁl

With increasing payperization on'
account of ‘developmeént’, displace-
ment and inflation, the pressure on the
rural poor to migrate to the urban met-
ropolises to earn two meals a day is
becoming greater, The situation in the
urban areas is no better. If anything it
is worse. Bombay is a good illustration,

The annual housing need in Bom-
bay (gap between housing supply and
demand). ..which was 45,000

4

units per year in the 1971-81 decade, is
likely to go up to 80,000 units per year
by 2 000 A.D. This excludes existing
slums and dilapidated buildings which
will be required to be replaced by new
buildings.

Given that urban land in Bombay is
in the hands of a few persons, the
selective release of it by them has
meant phenomenal price increases over

«the last two decades. The cheapest

shelter (non-conventional) of 25 sq
mtrs, that would be theoretically avail-
able in Bombay would cost Rs.25,000.
The latest housing budget profile avail-
able for Bombay shows that 40% of the
population in Bombay cannot afford a
dwelling of over Rs.25,000,

The result is that larger and larger
wmber of persons are forced to live in
anauthorised  shelters, known as
‘slums’. In Bombay, today, 45% of the
population reside in ‘slums’. The fi-
gure is likely to go up to 60% by the
turn of the century.,

Most unau{horiscd shcllcrs 1:1(:!-\ lhc

water supply, sanitation, sewage €icC.,
notwithstanding the provisions of the
Slum Acts, which are supposed to
provide such amenities.

Response Of The State -
Leg islative Policy i

Over the years the legislative pohcy :

of,the State has veered towards protec-
tion of the homeless and promotion of
policies to benefit the poor, This is re-

- flected in the legislative policy which .

culminated in the 1970s in the passing
of the Slum Acts in the various States
and the enacting of the Central Urban
Land (Ceiling and chuiauon)
[UL(C&R)] Act, 1976. -

The Slum Acts provide for a déc-
laration of an area unfit for human in-
habitation as a ‘slum’. The power w0
declare an area a slum vests with the
Competent  Authority  established
under the Slum Acts and is discretion-
ary. .On the declaration, the area is
supposed to be provided with basic
amenities. However, if an area cannot
be improved the residents are obliged
to be rehabilitated in alternative sites.
The catch being that the offer of
alternative sites is one which you can-
not refuse,

Despite the fact that the Slum Acts
have beén on the statute book for over

a decade, the vast majority of the °

‘slums’ have not been declared to be
slums. As a result, the residents of ‘un-
authorised’ settlements have not been
able to avail of the beneficial provisions
of legislation. The Slum Acts, there-
fore, remain unimplemented.

Similarly, the laudable objects of
the Urban Land (Ceiling and Regula-

“tion) (ULC&R) Act, 1976, viz., pre-

vention of concentration of urban land

in the hands of a few and prevention of ~ :,.

speculation- and profiteering remain
only on paper. The UL(C&R) Act
fixes ceiling limits of urban land in the
hands of landholders. Different r:cllmg

dy .



limits are fixed for different urban
agglomerations. The landholder own-
ing excess vacant land (above the Ceil-
ing Limit) is supposed 1o file 2 state-
ment of excess vacant land with the
Competent Authority, on the basis of
which the Authority prepares a draft
statement of excess vacant land. After
receiving objections from the landhol-
der, the final statement of excess
vacant land is prepared.

After the final statement is served
on the landholder the Competent Au-
thority is mandatorily required to give
notice in the Official Gazette, declaring
his intention to acquire the excess
vacant land. After inviting objections
of the landholder the Competent Au-
thority may publish a Notification
under Section 10(3) declaring that ex-
cess vacant land is acquired by the
State Government. Upon such a Nou-
fication, the excess vacant land vests in
the State Government.

The unique feature of the
UL(C&R) Act is that on acquisition
the maximum compensation payable is
Rs.2,00,000 (Rupees two lacs). The
constitutionality of this provision has
been upheld by the Supreme Court
(AIR 1979 SC 1415, Bhimsinghyi V Un-
ion of India). '

¥ The UL(C&R) Act also has ‘exemp-
tions’ provisions, viz. Sections 20 and
21. Section 20 allows exemption from
provisions of acquisition under the
Act, if the State Government is satis-
fied that the location of land is such, or
the purpose is such, and that it is in
public interest to do so, or it will cause
grave hardship to the landholder if ac-
quisition is resorted to.

Section 21 allows the Government
not 1o treat excess vacant land as excess
if the person declares, according to the
prescribed procedure, that he or she is
going to utilise land for the accom-
modation of weaker sections of society,
i accordance with ‘the Scheme
approved by an authority specified by
the Government. There is no defini-
ton of the expression ‘weaker sec-

tions’.
t Section 21 Scheme

Under Section 21, the Central Gov-
ernment had framed a Scheme, under
which the declaration had 10 be made
by the landholders in 1979. The
Scheme today obliges the landholder to

.

construct tenements such that 25% are
less than 25 sq. mutrs., another 25% less
than 40 sq. mtrs. and the balance 50%
less than 80 sq.mtrs.

The price originally fixed. for such
tenements was Rs.90/ per sq.{t., later
raised to Rs.135/- per sq.ft. Thus the
smallest tenement would cost about
Rs.34,000/-, clearly out of the reach of
50% of the population in Bombay.

Moreover, the Government was
‘implementing’ the UL{C&R) Act, not
through its -acquisition provisions, but
through its exemption provisions.
Thus, not. more than 0.2% of the ex-
cess vacant land.has been acquired 1ill

“date. Most of the proceedings are held

up, not by the Courts, as the Govern-
ment would have us believe, but ar the
stage of finalizaton of statements
under section 21.-In other words, the
State itself is clearly not interested in
implementing the UL(C&R) Act at all.

In the beginning of the 1980s the
position was that the two most impor-
tant pieces of legislation, the Slum
Acts and the UL(C&R) Act remained
unimplemented. On the other hand,
the homelessness was increasing at a
fast pace. Instead of trying o amelio-
rate the condition of the homeless,
some State Governments enacted leg-
islation criminalizing unauthorised set-
tements.

In Bombay, the Amtwulay Govern-
ment resorted to an openly confronta-
tionist stance by demolishing hutments
of the pavement dwellers and deport-
ing them. While the deportation was
contrary to law the demolitions were
challenged as being violative of Arti-
cles 14 (Equality) and 21 (Liberty and
Life). The stay orders obtained in the
Supreme Court in the Olga Tellis casc
gave a breather to the homeless o

organize. A a1 result. todsy all large
clusters o pavement dwellings in
Bombay, and of course all *slum dwell-
ings’, are in some wav or the other
organized. I nothing else, the develop-
ment of organisation of the homeless
has been a tremendous gain of litiga-
tion, which allowed the provess 1o in-
itiate and Jevelop.

Hopes were pinned on the Supremi
Court to deliver goods to the poorest o
the poor. In a curiously wrilten judge
ment in the Olga Tells case, the Sup
reme Court held that though the de
molition of pavement dwellings an
eviction of the dwellers did deprive th
right to livelihood contained in th
right to life, the deprivation was ne
violative ol Article 21 of the Constitn
tion as 1t was authorised by faw -m th
case the Bombay Mumiaipal Corpor
tion Acti. The homeless were dow
and out but were sull tighung . T
political parties, which had 1ot
ignored  them. realizing ther vor
catching  potenual, jumped on 1t
handwagon, orgamzing  maoick
against the anucipated demolinon
the authorities.

Though this fact also acted as
break on the demohuons and the o
frontationist strategy of the Suate, -
State had aiso come to realise that
Antulav-type of demolinons were
going 1o vield any pracucal results,
cause the homeless, on account
sheer necessity (o exist and hve, wo
simply move from onc place
another. Moreover, the high pre
demolitions only auracted publi
and resistance. The policy of the St
after the judgement in Olga Tellis
least in Bombay, was 1o resort 1o
profile but extensive demolitions §
not t attract the public eve.
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Section’ 20 Scheme

In Maharashtra, in 1983, the State
has also formulated a- Scheme under
Section 20 of the UL(C&R) Act for
housing of weaker sections, The State
is interested in making affordable shel-
ter available not to the homeless but to
the middle and lower middle class,
which is extremely vociferous in art-
culating its demands.

[nitially, the Maharashtra Govern-
ment had framed a Scheme under Sec-
tdon 20 which was similar to the
Scheme formulated under Section 21
by the Central Government. However,
there were no price restrictipns im-
posed on tenements 1o be sold on the
{rce market, which constituted nearly
70% of the built up land availa!le
under -Sections- 20. and 21 of the
UL(C&R) Act, 1976, This was chal-
lenged in the Bombay High Court.
Justice Lentin upheld the challenge
{(Colin Gonsalves Vis State of Maharash-
tra, Writ Petiion No.2376 of 1984).
Thereafter, the Scheme was amended
nts by fixing the price of the teneme-
on thesfree market, However, this was
later wilfdrawn and a new Scheme
dated ’22 d August, 1986 has heen
formulatr: and notified in the Mahar-
ashtraiq}az::tte (See The Lawyers -
Sept:mbci' 1986). Under this Scheme
"70% of the land under the UL(C&R)
Act has{tp be utilised for EWS and
LIG categones The tenements for
weaker sections are not to exceed 25
sq.mtrs.iand Rs.25,000/-. Out of the
remainingi30% of the land half must be
used for: tepements upto 40 sq.muirs.
and the.remaining for tenements of
upto 80. sq.mitrs. This Scheme has
been challenged by the builders and
stayed by the Bombay High Court
(PEATA. Y State of Maharashira, pas-
sed by Justice S.K, Desai and Justice
Kurdukar).

Draft National Housing Policy

Spcmfcal]y in response to the
[YSH, the Central Government has
mbhshed the Drafr National Housing
Policy (DNHP - see Box for further
letails). The DNHP has number of
itaternents scattered throughout which
rive an impression that the tackling of
lomelessness is one of its primary
bjectives, This is stated to be
chieved by providing “affordable
heltee” (@ the homeless. A closer seru-
iny of the DNHP however shows that

its major thrust is to remove the res-
trictions on private building activity by
various measures including legislative
changes, land development and fiscal
measures.

Amongst the legislative changes,
rem laws are proposed to be amended
to “‘ensure a rcasonablc return to the
house owners”, and thereby allow
landlords to increase rent. In Mahar-
ashtra, the Rent Act has already been
amended providing for leave and -
cence agreements (0 be entered into
with no protection to tenants.
UL(C&R) Act is also proposed to be

- amended Lo remove restrictions, mean-

ing thereby, 10 allow more exemptions
and thereby circumvent the main pro-

visions of the Act, viz., acquisition. -

Planning laws, development rules and
regulations are also proposed to be
amended to increase private building
activity;

Moreover, land development is to
be carried on by viewing land as a re-
source i.e, a commodity to be sold to
the highest bidder. A National Hous-
ing Bank is also proposed to be set up,
which is to identify and remove legal,
environment and fiscal constraints to
development and housing finance,
Housing in future is proposed 1o be
financed through loans. In other
words, housing will be available to
those people who can afford to take
loans.The thrust of DNHP is, there-
fore, on increasing private building
activity, supporting it by institutional
finance and loans routed through
prospective purchasers of tenements.
It does not do anything for the home-

The:

less who cannot afford to buy the
“affordable” shelter which is out of
their reach.

In the situation that obrtains today
after the judgement in the Olga Tellis
case, the homeless are in a precarious
position, Threats of demolition and
eviction have resulted in alternative
accommodation only in a few cases
being given by the Government arbit-
rarily, In the Sanjay Gandhi Nagar
agitation, the homeless were able to
succeed in getting alternative accom-
modation primarily because of the
media personalities involved, It-is in-
teresting to note that an identical agira-
tion by homeless from Rahul Nagar, at

the same time, was totally unsuccess- -

ful, the difference being that no middle
class personalities supported them. In
other cases, courts have entertained
petitions and granted stay of eviction
on the ground thar rehabilitation has
not been provided to them whereas
others in identical circumstances have
been provided. (Damodar Tambe V
State of Maharashtra, Writ Pettion
No0.2601 of 1986 pending in the Bom-
bay High Court.) However, in view of
the judgement in the Olga Tellis case,
there is no certainty which way the
court will finally decide.

People’s Bill for Housing Rights .g-

In this context there is a growing
realisation amongst activist groups and
the homeless that the law as it stands
today does not help them and what is
needed is a law which provides for a
The
Housing

basic right to housing for all.
National Campaign for

The Lauyers Mav :’987
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Rights (NCHR), comprising various
Organisations all over the -country
which have come together, has as one
of its primary aims the drafting of a
Bill for Housing Rights. However, the
process towards drafting, which is en-
visaged, is entirely different from the
one adopted conventionaly. n a sense,
a new experiment is being carvicd ont.
Instead of experts draft_ang a Bill and
presenting it to acviust groups as a fait
accompli, the process undertaken by
the NCHR is a series of consultations
with activist groups, starting with the
Draft Approach Paper and ending with
a draft Bill. The Draft Approach Paper
(DAP) was presented to the first
National Consultation held in Bombay
in the beginning of May, 1987.

The DAP recognises that the condi-
tions relating to housing in the country
arce fast deteriorating and the existing
laws are inadequate 1o deal with them.
On the other hand, it also understands
that housing is a fundamental means of
establishing social relations. Moreover,
it realises that instead of fighting for
the defence of a few rights, which has
been going on for the last ten years, it
is important to forge new rights
through the instrumentality of a Bill for
Housing Rights.

The DAP, in urving to understand
the inefficacy of the existing laws,
v.0ints out that the machinery set up
under the existing legisldtions is
bureaucratized and alienated from the
people, whose interests*are different
from them and who are vested with
powers to implement or not to imple-

|

ment legislation. Further, the existing
laws do not permit any freedom of in-
formation to the people (there is no
right 1o know) so that they can partake
in the process of implementation them-
selves. The DAP recognises that these
characteristics in the exisung legisla-
tion have to be supplanted by popular
control and social monitoring as well as
conferring 2 right 10 know.

The DAP proposes that as housing
is so fundamental, a constitutional
amendment should be introduced to
include a fundamental right 10 a place
to live in security and dignity. Various
formulations have been suggested. The
drafters of the DAP are quite aware
that no amendments have been made
ull today to confer positive fun-
damental rights.

Essential conditions for the right w
adequate housing are proposed. These
are not only confined to the traditional
concept of housing, four walls and a
roof, with some basic amenities, but
also other factors such as right to know
about the availability of all housing re-
sources, right to participation in local
planning and decision making, access
and affordability to building materials
etc. Without this, a person would not
be considered to be adequately housed.
The elements of adequate housing,
civic rights, are proposed to be confer-
red on all persons. The mechanism for -
achieving the civic rights and/or

adequate housing is by declaration of
inadequate housing, in cases which any
one of the civic rights is lacking, and
providing for it. The DAP also recog-
nises that there are certain communi-

=

ties, who by their very nature
homeless, such as vicums of ric
natural disasters, industrialisation :
urbanisaion or certain  work
populations like contract labour
migrant labour and ' categories
women 1.e. deserted, divorced, st
rated or widowed, or single wor
without shelter as also categories
persons who are handicapped, -
nught to be included in the categos
"nomeless communities” entitlec
adequate housing.

The DAP proposes that on dec
tion of inadequate housing made
mandatory basis, the residents o
adequately housed areas would be
tled 1o adequate housing, ¢
through improvement or rchab
tion. The ownership pattern that
be available on alternative entitle
could either be collective or indiv
and, in so far as legal relations bey
sexes  are  concerned, - entitle
would be preferenually pgiven
worhan,

The DAP alse proposes that o
corrective provisions should be
as far as women are concerned (o
about equality between sexes in a
ate housing. Specific arcas th;
proposed include joint matrir
property and co-tenancy. Hower
the first Natonal Consultation
felt that special sections are not
sarily the correct way of attainin
der equality and what is require
integrated approach.

Special provisions for preven
further homelessness, increase :
duction, supply.and access to h
resources and emergency situa
also sought 10 be provided for.

The DAP has thrown up a «
of novel ideas, which have o b
ed upon. Specifically, the aspec
cial control and monitoring, tt

" 1o know as well as the questio:

cess to land, which are its maja
nesses, have to be seriously -
Also the question of an in
approach on gender equality h
clarified. Most importantly th
which is now available in regic
guages, has to go o the activi
through them involve them a:
the masses,in the consultation
before drafting the Bill. Only
there be a people’s Bill lor
Rights.
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" Draft National Housing Policy

The Draft National Housing Policy has recently been circulated by the Government. The main
proposals-are outlined in the following article.

The Draft Natonal Housing Policy

(DNHP) circulated by the Ministry of .

Urban Develogment, Government of
India, is its response, or initiative, in
the International Year of Shelter for

the Homeless (IYSH) declared by the

UN.

The DNHP euphemistically recog-
nises that shelter ranks next to food
and clothing as a basic human need.
Accordingly “high priority has to be
accorded to development of the Hous-
ing Sector particularly in respect of
affordable housing to the disadvan-
taged”,

The primary objective of the DNHP
is to encourage investment in housing,.

The attendant objective is to motivate’

and help the “houseless population to
secure itself affordable shelter”. Tag-
ged along, is the objective of promo-
don
grudat Oinpf the housing stock. To give
colourigia,‘i perhaps a ‘historical pers-
pective’ the fourth stated objective is

, the “preservation of the nation’s rich
and ancient heritage in the field of hu-
man s;ttllg:mc_r;ts“. :

The DNHP ':as a numbgr of pallia-
tives for;the homeless in the objectives
and the!priorities. The thrust of the
DNH.P,?I:ticver, is to remove all con-
straints jqn private building activity
based ox;'proﬁl. This is sought to be
done by removing constraints imposed
by legislative, administrative and fiscal
measures on building activity.

Legislative Changes

According to the DNHP, existing
laws “inhibit housing acuvity”., The
policy-therefore propases tp amend the
existing laws. Rent laws gre proposed
to be’amended to “balance the interest
of the landlord and tenants by ensuring
a reasonable return on investment 1o
house~owners”, This means that the
landlords will be allowed to increase
rents, Thus, the protection of standard
rent given to the tenants is proposed to
by lifted.

. The Urban Land (Ceiling And Reg-
8

repairs, renovation and up- -

ulation) Act is proposed to be “suitably
amended to promote housing activity”.

. Given that the Government has not fol-

lowed the legislative policy of acyuisi-
tion, the dominant purpose of the Act,
and has allowed the Act to be circum-
vented through exemptions, the “'suit-
able amendments” obviously imply
that the acquisition provisions them-
selves are likely to be lifted, giving a
complete free-for-all 1o the builders.

is also proposed to be amended to pro-
vide a speedy process of foreclosure
(this debars redemption of a mort-
gage). Under the T.P. Act, the mort-

‘gagor can redeem the mortgage
(freeing the property from mortgage)
until the suit for foreclosure is decreed.

Urban planning laws, development
control rules, zoning regulations,
building regulations and bye-laws are
also proposed to be amended 10 in-
crease building activity.

Land Development

Though the DNHP aims to “coun-
teract speculation in the land market
and facilitate supply of serviced land
for housing”, land is now to be viewed
“‘no more a physical asset but a catalyst
for generating resources”. In other
words, land will be viewed and treated
as a commodity to buy and sell to make
more money i.e, subject it to the mar-
ket forces which the DNHP ostensibly
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“attempts 1o counteract. In consonance

with this “the new approach will aim at
setting up of “land banks”.

Fiscal Measures

A National Housing Bank is prop-
osed to'be set up. The Bank is sup-
posed to promote base level institu-
tions and provide seed-capital and ex-
pertise; identify and remove legal, en-

. vironmental and fiscal constraints to

the development of housing finance;
provide finance and refinance facili-
ties; regulate the working of housing
finance; and mobilize financial re-
sources for housing. In other words
housing is proposed to be financed
through loans. To facilitate this, hous-
ing is proposed to be declared as an
industry. " Finance for public sector
housing construction will be diverted
and channelized into housing finance
to be loaned to individuals and co-
operatives o develop  their own
houses. Public Sector housing agencies
are 1o develop land and infrastructural
facilities along with it.

Moreover, income tax, wealth tax
and gift 1ax are proposed 1o be re-
viewed 1o attract private investment in
housing through savings for housing,
investment in new houses and deposits
with institutions under the aegis of a
National Housing Bank.

Informal Sector Housing

A “major trust” is to fagilitate con-
struction of houses by individuals and
their voluntary associations. The
strategy- is 10 include making de-
veloped land available at affordable
prices; introduction of minimum needs
programme; minimal environmental
norms; provision of easy access 10 in-
stitutional finance; recognition of
semi-pucca structures as acceptable
dwelling units, promotion of smoke-
less chula, biogas and solar energy.

Non-Governmental Organisations
(NGOs) are proposed to bé involved in
providing shelter for the poor. Dia-
logue berween NGOs is proposed to be
institutionalized.




s T e

| COVER STORY

The National Campaign
for Housing Rights

Jai Sen, the Convenor of the National Campaign for Housing Rights, ’expfafns.ifs objectives.

he National Campaign for

Housing Rights (NCHR), a
broad based coalition of organisations
and individuals, with different kinds of
interests was formed in July - August,
1986. It is a natural outgrowth of
efforts that have been made in diffe-
rent parts of the country towards de-
fending the rights of working and
labouring people not only to have some
place to live in security and with digni-
ty but also improving housing condi-
uons.

Housing conditions in urban and ru-
ral parts of the counuy are steadily
worsening in all dimensions, not only
physically but also legally for several
laws have been passed in different
states in the past five years, which de-
clare ‘unauthorised housing’ to be a
cognizable offence. The existing hous-
ing laws and policies are inadequate
and ineffective. Further, the bad hous-
ing, dispossession, eviction, and dis-
placement, particulary of the poor
have profoundly negative social and
political consequences and 2 ‘housing’
movement is a powerful way of getting
people organised and conscious. Tak-
ing into consideration all the factors
and several others the objectives of the
Campaign were defined 1o be:-

(1) The draft and campaign for a
Bill of Housing Rights, since 1987, has
been declared by the UN as the Inter-
national Year of Shelter for the Home-
less (IYSH).

(2) The gencration and dissemnina-
_uon of housing related information.

(3) The building of understanding

and solidarity between a wider range of

organisations and individuals, inclu-
sive of trade unions, women’s and en-
vironmental groups, civil liberties
groups, who have been involved in
housing rélated activities but were not
necessarily conscious of the new defini-
tion of ‘housing’.

A wide range of activities have been
taken up in order to achieve these
objectives. These include drafting the
Bill after several consultations and in-
teractions at different levels and a
housing information process, partly
through a Newsletter titled “Honsing
Struggle”.

‘Campaign Housing Information In-
dex’, prepared in collaboration with
various documentation centres, @ ‘IFilm
Festival on the Struggle for Housing',
when films from India and abroad will
be screened for one weck at a time in
8-10 cities and nearby twwns, during
August - November 1987, cther efforts
such as a ‘Poster Exhibition’ and *Cam-
paign Research’ are also taking shape.

The purpose of all these activities is
to raise public conciousness at working
and middle class levels on-the vital
issue of housing which is not an iso-
lated issu¢ but an integral part of the
efforts and struggles being made 1o
bring about social, economic and poli-
tical changes in the country today. In
the recently held National Consulta-
tion at Bombay. between 5 - 8§ May
1987, the question of women and hous-
ing was discussed in detail. It was
agreed that although housing was onc
more process where men are further
empowered and women further
oppressed (particularly on account of
property relations) the struggle for

. gender equality would not be achieved

by ‘sharing the cake equally’ or even
with positive discrimination as that
would mean falling into the same trap
which has dehumanised us so far. The
entire question of social and gender re-
lations in society as expressed in hous-
ing would have to be reviewed and
directed twards humanising housing it-
self.
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The National Consultation at Bom-
bay can be perceived as the base of the
Campaign: a process of lo i and mass-
based consultations all over the coun-
try, periodically culminating in region-
al and national meetings to define anc
shape the proposed Housing  Bill
Housing is recognised not as a ‘pro
duct’ but a process and a struggl
where people are in the front line an
where the State. industrv and other
play supportive .or destructive; roles

Parallel to this popular process is tk
;formation of a Legal Working Grou
whose work so far has been (o prepa
the Draft Approach Paper "DAD)
the Bill, discussing the underlyving le
al, political and constitutional aspect

This DAP discussed the need to i
troduce the right to housing as a fu
damental right in the Constitution
India and the supportive statutc
rights which would lay down esseni
conditions for adequate housing, rig
of workers, access 10 housing resour
such as land, water, fuel, build
materials. etc, emergency provisior
the right to know, 2nd mechanisms
the declaration of ‘Inadequate Hous
Areas’ ‘Homeless Communites’
well as question of eligibility priorit
tion and social control.

After mass-based consultations
over the country, the Legal Worl
Group is expected to produce a ¢
Bill before a Second National Cons
tion later this year. The Governmi
Draft National Housing Policy -
lished this year provided an img
for critical discussions by the NC
The Bill by the NCHR is propos:
be placed before Parliament afte
suring political support and will.

It is hoped thart the Bill will be
an instrument to advance the
struggle for housing.

I you want more informatic
NCHR, join it or get its newsl
contact: Convenor, NCHR,
paign Sccreteriat, CUo Unnaya
1A, Garcha Road, Calcutta 70(
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Family Courts Act, 1984 (Rules)

] _ 10 2)

No. HMA 1685/1125(149)- X- In exercise of the powers conferred by clauses (b), (¢), (d) and (¢) of sub-section (

and sub-socuon (1) of section 23 read with sections 5 and 6 of the Family Courts’ Act, 1984 (66 of 1984), the

Govcmmcnt of Maharashtra, after consultation with the High Court, hereby makes the following rules, namely:-
1. Short title, commencement and application-

(1} These rules may be called the Maharashtra Family Courts Rules, 1987.

(ii) These rules shalt come into force on the 1st day of May 1987.
(iii) These rules shall apply to the Family Courts established in the State of Maharashtra under section 3 of the Family Courts Act,

1984,
.. Definltions - In thesc rules, unless the context otherwise réquires

"(a) "Act” means the Family Courts Act, 1984;
(b) “Ccnu:c" means a Counselling Centre’;
(© “Court!” means the meiy Court established under sectior. 3 of the Acg;
(d) **Principal Counsellor” means the Pnnczpal Counsellor appinted by the High Court; and includesCounsellor or coun.s:!.lors as the
case may be, where the Principal Counsellor is not appointed.

3. Appearance by Advocates excluded - No party (o a suit or proceeding before a Family Court shall be entided, as of right, to be
represented by a legal practitioner; and, save as otherwise provided by rule 8, no Court shall pcrmn any legal practitioner to represent or
‘appear on behalf of any party before it.

r

4. Party entitled to legal advice- A party will be }:ndtlcd to tuke legal advice at any stage of the proceadings either before the counsellor
or before the court. A party in indigent circumstances will be entitled to free legal aid and advice.

S. Pznel of lawyers for free legal advice - The Court shall maintain a panel of lawyers willing to render free legal aid and advice. A
party entitled to free legal aid and advice will be entitled to select any of the lawyers from the said panel provided the lawyer is available
and willing to accept the case,

6. Conditions of engagement - The terms and conditions of engagement of such a Lawyer and the remuneration, if any, to be paid to
him from the State treasury will be as laid down in the Maharashtra State Legal Aid and Advice Scheme, 1979.

7. Circumstances eatitling a party to legal aid - The circumstances under which such legal aid will be made available to a party will be
as laid down by the High Court.

l Experts as “Amicus Curiae” - If the Court considers it necessary in the interest of justice, it may seek the assistance of a legal
amicus curige. For that purpose, the Court shall prepare a list of legal experts who are willing to assist the Court as amicus curiae
: legal experts shall bejpaid fees and exXpenses out of the revenues of the State Government as per the scale of fees and expenses
Guvernment, fror? time to ""me, by an order made in this behalf.

and su
fixed 'b

9. Counselhns Centre- There shall be alwc.hcd to the Family Court in each city, town or other area a Centre 1o be known as “The
Cou g Centre of the Family Court at—

10, Cqmponnnn Each such Centre may have a Principal Counsellor and shall have as many counsellors as may be determined by the
High Co'un .

- 11, Differeat units of cou.nse].lmg ceatre - The Counselling Centre may be divided into different units and may be located in the Court
prtm.uq and/or such other place or places as the High Court may direct.

12. Appomt.meut of counsellors - The Principal Counsellor and other Counsellors attached to the counselling centre shall be appointed
by the High Court in consultation with one or more professionally qualified experts in family and child welfare, preferably working with a
rccog:mscd institution of social science or social work,

13. Qnah.l' ications - Persons having a Master’s Degree in social work with a minimum experience of 2 years in family counselling shall
be chg:ble for apppoinument as counsellors.

14. Cou.nscllor to fix time and date for counselling - The counsellor appointed to advise the parties shall fix the time and date of
appomtmem The parties shnll be bound to attknd the counsellor on the date and at the time so fixed.

15, Failure to attend col:tnsellmg If one of the parties fails to attend the counsellor on the date and art the time so fixed, the counsellor
may fix another date and time and inform the absent party accordingly by rcgiSl:rLd post, If the said party does not attend the counselling
centre on such ad;ourncd date, the counseller may make a report to the court stating that one or both the partes have failed to attend the
counscli.l.ug centre. On'such report being made, the court may proceed with the matter without prejudice to other power of the Court to
take action against a defaulting party.

16. Funcu:ms of a Counsellor - Counsellor entrusted with any petition shall assist and advice the parties regarding the settlement of the
subject ‘mattér of the dispute berween the parties or any part thereof, The counsellor shall also help the parties in arriving at a
reconciliation. . .

17. Home visits - The counsellor in the discharge of his duties shall be entitled to pay home visits 1o the homes of any of the pa.n.ics‘.,

18. Interviews - The counsellor in the discharge of his duties shall be entitled 10 interview relatives, friends and acquaintances of parties

10 " The Lawyers May 1987 '
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or any of them.

19. Information from employer - The counsellor in the discharge of his duties may seck such information 2 be may deem fit from
employer of any of the partes.

20. Reference to experts - The counsellor may refer the parties to an expert in any other area such as medicine or psychi.suy.

21. Panel of experts - The Principal Judge of the Family Court in consultation with the Principal CounscZor shall prepare 2 pan
medical and other experts and such experts shall be paid fees and expenses (including mvcllmg expenses) out of the revenues of the |
Government, &s per the scale of fees and expenses fixed by the Governmeat, from time to time by an order made in this behalf.

22. List of Institutions, agencies etc. - The Principal Judge in consultation with the Principal Counsellor shall also.prepare a L
instirutions, organisations or agencies working in the area of family weifare, child guidance, employment or in any other area that he
deem fit, in order to enable a counsellor or parties to obtain the assistance of such an instirution, organisation oc agency and may als
down the manper and the conditions for association »f such institutions, organisations or agencies with a Family Court.

23. Assistance of other organisations etc. - The counsellor may take the assistance of such as organisation. mstitution or agency i
discharge of his duties.

24. Confidentiality of information - (1) Information g,a(hcn:d by the counsellor, any statment made before me counsellor or any
or report prepared by the counsellor shall be treated as confidential. The counsellor shall not be called upon 1 disclose this inform
statements, NOLes or report o any court except with the consent of both the partes.

(2) Such notes or report or statements or any material lying with the counsellor shall be keptin sealed packets 2y the c\:lunscﬂor anc
not form a part of evidence before the court. The same may, however, be used for the purpose of research or edzcation with the perm
of the Principal Judge on condition that the identities of the parties involved shall be kept concealed.

25. Counsellor not to give evidence - The counsellor shall not be asked to give evidence in any court in ~=spect of this mfurm
statements, notes or report, provided that the Counsellor may submit to the court a report rclanng to home zavironment of the |
concerned, their personalities and their relationship with their child or children in order to assist the court = deciding the ques!
custody or guardianship of any child or children of the marriage;

Provided further that, the counsellor may also submit 10 the court a report relating to home environment. .~<ome or standard of
of the party or parties concerned in order to assist the court in determining the amount ofmzzinu:nanc-: and/or =_mony to be granted
of the parties.

26. Report from the counsellor - The court may also request the counsellor to submit to it 2 report on z=. other subject in ol
assist the court in adjudicating upon the matter before it or any part thereof.

27. Suppl‘y of copies - A copy of the report submitted under rules 25 and 26 may be supplied to the partics ce such request bein
by the parties.
28. Parties’ right to make submissions - The parties shall be entitled to make their submissions on the report.

29. Counsellor not to be cross-examined- The counsellor shall not be called upon to give evidence and sha? oot be cross-exam
any court in respect of the report so made. i

30. Submission of memorandum - Save as provided in thcsc rules, the counscllor shall submit a bridf = cemorandum to th
informing the court of the outcome of the procsedings before him.

31. Settlement before ‘counsellor - When the partics -arrive at a scttlement before the counsellor relating w the, dispute or 2
thereof, such settlement shall be reduced to writing and shall be signed by the parties and countersigned by 2 counselior. The cot
pronounce a decree or order in terms Lhd‘eﬂf unless the court considers the terms of the setdement unconscionsle or unlawful or¢
to public policy.

32. Counsellor’s right to supervise custody of children - The counsellor shall be entitled to supervise the pacement of childre
custody of 2 party and shall be entided to pay surprise visits to the home where the child resides. In the event of the counsellor con
conclusion that any alteration is required in the arrangement rclau.ng 10 custody of a child or children, the counscllor shall make 21
the court in that connection. Thereupon the court may, fter giving notice to the parties to appear before &. pass such orden
connection as the court may deem fit.

33. Counsellor’s right to supervise reconciliation - The counsellor shall also be entitled to supervise, gwe and assist the re
couples, even if the matter is no longer pending in court.

34. Co-habitation in the course of reconciliation proceedings - Co-habitation between the parties in the course of cot
proceedings before the counsellor or court shall not be deemed to be a oondomuon of the mammomzl offenx.
Guxxdun:h:pmdAdopnon ) e s

35, Applications for Guardianship - All applications for gmardmnship and adoption oahcr than applications ever which the Hi
has jurisdiction, shall be filed before the Family Courts.

36. Assistance of Social Welfare Agency - In deciding a guardianship or adoption petition, the court may wske the assistance ¢
welfare agency or agencies for the scrutiny of the petition. The court may also ask such an ngency for its regert thereon.

37. Fees - The court may prescribe fees to be paid to the said agency for its work. No. HMA 1685/1125/(149
By order and in the name of the Governor of Maharashtra, B ngavm }l;;z[:ﬁ\iﬂﬁ:gasc&r

Secretary to Government  Date: 2202 April 1987
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The Bitter Story of Sugar

ETY

The harvesting and transport workers of the sugar_in}iusrry of M aharashtra have been waging a
bitter struggle against the Sugar Barons for years for the enforcement of their basic legal nights

as workers. M. M. Katre, reports on their struggles, in and out of court.

ecently a Division Bench of
Gujarat ‘High Court has

directed the State Government and the

nine co-operative sugar factories in

Soutk Gujarat to pay their sugarcang

harvesting workers at the time rate o"f
Rs. 11/- per day. This is the minimum
wage for agricultural labour for the re-
levant zone under the Minimum
Wages Act. To ensure this minimum
wage the rate for harvesting one tonne
has been fixed at Rs.27. There are two
lakh harvesting workers in South Gu-
jarat alone. This decision of the High
Court has once again focussed atten-
tion on the plight of the most down-
wrodden section of the rural masses.

Rich Harvests

Maharashtra has 91 working sugar
factories, out of which 8 are privately
owned. The rest are owned by co-
operatives. Maharashtra produces on
an average 35% of the total sugar pro-
duced in India. The sugar industry in
Maharashira has- ever been ever
prospering and expanding, and has
been introducing the latest techniques
in sugar producton.

In Maharashtra, South Gujarat and

North Karnataka i.c. in the area which

prior to 1956 comprised the then Bom-
bay Statg, the harvesting and transport
of sugarcane is undertaken by the
+1gar factory owners themselves, while
i the rest of the country the cane
growers arrange for this. In these areas
cane is purchased ex-field (prices at
the fields) while elsewhere it is purch-
ased by the factory owners ex-gate
(prices at the gate). This is one of the
reasons why the sugar industry in this
tract is prospering al a greater pace
than in the rest of the country.

Sugarcane, freshly cut, has'to be
crushed to get optimum sugar recov-
ery. For this purpose the sugarcanc
which is ripe and mature has 10 be har-
vested according to a well-arranged
programme. During the crushing sea-
son which runs from 150 days 1o 200
days in a year, the factories crush the
cane 24 hours of the day and for all the
days of the week. A continuous and
adequate supply of fresh sugarcane en-
sures success in the season. The sugar
factories in Maharashtra, South Gu-
jarat and North Karnataka organise
the harvesting programme through
their Agricultural Department, which
employs a team of employees number-
ing between 100 to 200 who supervise

Huts of harvesting workers.

and controf the harvesting operations.
In co-operatives, the member cane-
growners are helped and guided in the
planting and growing of sugarcane all
the year round through the team of
Officers and employees of the Cane
Development Department which en-
sures the supply of an adequate and
good quality cane.

A Wretched Existence

For harvesting the sugarcane, the
factories in Maharashtra employ about
3.50 lakh workers, who migrate to the
sugar factories at the swart of the
crushing season from the worst
famine-affected belt of the districts ol
Beed, Ahmednagar, Osmanabad,
Latur, Aurangabad, Jalgaon, Shola-
put, Sangli, Satara and the hilly tract
of Kolhapur. The factory owners pay
an advance amount to the contractors,
who also hail from these areas and
who, in turn, pay advances to the
workers during the off-seascn and thus
bind them to migrate to the factories
for the crushing season. These workers
migrate to the factories along with
their bullock carts on which they trans-
port the cane from the fields to the fac-
tories. The cane is then wransported by
trucks or tractor-trolleys.

After migrating to the factories by
travelling a distance of 200 to 400
Kms., the workers are required to stay
in make-shift hutments made of “*bam-
boos” and ‘‘chatais”, 3 feet high,
admeasuring about 5" x 4’. Drinking
walter is not provided. Sanitation facili-
ties, electricity, dispensary, primary
school and all other elementary facili-
ties are totally absent. Since their ra-
tion cards arc at their villages, thesc

“workers do not get even sugar or cheap

foodgrains. They have to shift these
camps every fortnight or so. The wages
for the work done is collected by the
contractor every fortnight. The factory
owners recover the advances paid to
the contractors who, in turn, recover
the advances paid 1o the workers be-
sides making many other illegal deduc-
tons. The piece work rates are so low
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and the. deductions so heavy that a
mere pittance is actually paid to-the
workers.’ This is not sufficient to keep -

body and soul together. The minimum:

wage for agricultural labourers is Rs.

10 per day, but the present piece-work
" rates are such that the average earning

per day. comes to Ks.5 or 6, out of .’

which the advances are deducted leav-.

ing about Rs.2 per day for the worker

Workmg hours are not. fixed. Harv::st—-.

ing is done in the day time, but loading «

of the bullock carts, trucks and trollys-

has 1o be done at any hour-of the day or
night, whenever an empty vehicle re-
turns to the field efter unjoading at the
factories. Needless to say, there is no
weckly-off or festival holiday or any
kind of paid leave facility. The service

4 .ycam ln strict
sonflaence we hiave heTped
colinter: Blackmall, Lockout,
Theft, Infidelity, Phone
buggln

g‘“.
: Pnymen‘tonpcrfomun le.
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conditions are akm. to those of Veth-
bigars.

The Battles In Court

The Bombay Industrial Relations
(BIR) Act, 194p is applicable to the
sugar industry by virtue of the Not-
fication of the thén Government of
Bombay, dated 4th October 1952 as

‘Notification apphr:s to the “industry,

n)amely the manufacture of sugar and

,1[5 by products including-

“i). the growing. of sugarcane on
farms belonging to, or attached to,

concerns engaged in the said manufac-
ture....,

““ii) all agricultural and industrial op-
erations connected with the said manu-
facture or with the -growing of sugar-
cane on the said farms".

The Notification ends with the fol-
lowing note.

“For the purpose of this notifica-
tion, all service or employment con-
nected with the conduct of the above
industry shall be deemed to be part of
.the industry when engagsd in or by an
employer engaged in that industry.”

Wnlike the provisions in the Indust-
rial Dispuies (I1D) Act, the definition
of the term “‘employee’™ given-in-Sec-
ton 3 (13) of B I R Act includes “a
person employed by a contracter to do
any work for him in the execution of a
contract with an employer within the
meaning of sub-clause (e) of Clause.14.
THe said sub-clause (e) clause 14 de-

amended’ on ' 30th ‘April 1963. The

‘High Court

fines the term which in-

cludes,

“employer”

“Where the owner of any undertak-
ing in the course of, or for the purpose
of, conducting the undertsking con-
tracts with any person for the execu-
tion by, or under, the contractor of the _
whole, or any part of, any work which
is ordinarilv part of the undertaking,
the owner of the undertaking.”

These definitions were interpreted

. by the Supreme Court in Maharashira

Sugar Mills Ltd. vls [ts Workmen (AIR
1951 SC 313). The Supreme Court
held that if the owner employs
the workers r.hrough contractors for

the purpose of runmng the sugar in——"

dustry as defined in the relevant not-
fication, then the contractors’ workers
are the employees of the sugar factory
owaners themselves.

Some of the wade unions of sugar
workers in Maharastra took up the
cause of the harvesting workers in 1964
by ‘raising gencrm demands for wages
and other service conditions on par-
with the regular sugar factory workers.
The Industrial Court held the harvest-
ing workers to be the workers of the
factory owners and awarded 50% in-
crease in- the piece-work rates. The
award was challenged in the Bombuy
oy Kolhapur :Sugdar Mills
Ltd. The Writ Petition was dismissed.
It was held that workmen engaged in
the harvesting operations carried on
the companies’ farms or on the' farms
of the- cane-growers' who Had entéréd

. into contracts with the owners for

Caue bemg Lransported by bullock carts




supplying cane; are employees of §
factory itself. [Kolhapur Sugar Mu
Lid. vls Syed Taki Blgrami .

ment in the Supreme Court was-:
successful.

The Industrial Court,Maharas
had occassion to decide this issue
in the dispute between Kopargh
Taluka Sakhar Kamgar Sabha :and
three co-operative and three private
sugar factories. After claborate Evi-
dence and after inspection on the spot,
the then President of the Industrial
Court had .decided that harvestng
workers are employees of the factory
owners and their demand for service
conditions on par with the factory
workers was granted. [M.G.G. part 1-
L at page 4/03 (September 1971)]. The
factory owners did not succeed in their

attempt to challenge this award, A -

similar decision was given by the: In-
dustrial Court in 1972 in the dispute
between Baramau Taluka Sakhar
Kamgar Sabha and Malcgaon Co—
operative Sugar Factory.

Perturbed by these awards and by
. the harvesting workers' strikes for a
wage rise, the powerful co-operative
sugar lobby approached the Maharash-
tra Government with a request 10 ex-
empt the harvesting operation from the
definition of “Iindustry” in the relevant
Notificaton. The Maharashira Gov-
ernment’s response was peculiar. It
neither agreed with the plea of the co-
operative lobby nor did it ask them to
implement the Industrial Court’s
awards at the State level. Instead, a
meeting of the both the employers’ and
employees’ representatives was con-
vened and a tri-partite Committee was
formed under the Chairmanship of the
then Labour Minister, Shri Shankar-
rao Bajirao Patl, in 1974. This Com-
mittee increased the piece-work rates
by about 50% but the old system con-
tinued in all other respects.

A Unique Struggle

Being a continuous process and the
fact that local labour cannot withstand
the hazards of the harvesting opera-
tions, the factories depend entirely on
these migrant workers. But their bar-
gaining strength at the factory sites
diminishes with every passing day of
the strike because there is no fodder
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:(cane tops) for the bullocks and other
cﬁtde and no food and ro credit in the

: f:u:tory area 1o survive. Thus every

umc, the workers are forced 10 enter
ir

tho ad hoc type of agreements. At the

end of the 6th day-of the strike strug-

‘gles in Ahmednagar District in Janu-

ary, 1980, 75,000 workers threatened
and actually ‘began to return to their
native villages since ther. was no
agreement and this compellcd the fac-
tory bosses to reach agreements on the

- streets leading to their villages.

Realising the limitations of laun-
ching a strike at the factory sites, the
workers organised themsclves in their
respective villages dnd, at the begin-
ning of the crushing season of year
1980-81 a unique struggle was laun-
ched. The workers -simply refused to
migrate to the factories and just re-
sided in their respective villages. All
attempts to crush this strike proved
futile. On 30th October, 1980, after 3
days of hectic negotiations, on in-

tervenuon of the then Chief Minister -

A. R. Antulay and. Labour Minister
Narendra, Tidke, an agreement was
reached resulting in a 40% increase in
the wage rates. By that agreement, a
tri-partite Committee was appointed 10

* decide about the other service condi-

tons including elementary facilities
like drinking water, medicines, prim-
ary school, ration shop etc. However

the factory owners resisted each and~

every demand of the workers and the
Chairman rejected almosl all their de-
mands.

Recently in Octobcr and November,
1986 these 4 lakhs workers again re-
sorted to this form of struggle very suc-

_ cessfully and consequently the com-

mencement of the crushing season in
the whole of thé State was delayed by
15 days upto 20th November, 1986. A
25% wage increase was granted even
though the workers had demanded
100% increase and improvement in
other service conditions. But due to
acute famine conditions, lack of food-
grains, fodder and even drinking water
in their villages, these workers could
not prolong the: strike after 20th
November 1986. Chief Minister S. B.
Chavan assured them that he would
favourably consider their demands
within 2 months, but nothing has come
of it. The workers are very sour about
this and are thinking of strengthening
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their organisation by rcmgving all th
weaknesses, including doing away wit!
the contract system altogether.

Untrustworthy Trusts

All the Statewide agreeiments in re
spect of these workers begin with th
preamble that “the factory owners cor
tend that harvesting workers are nc
their employees while the Unions cor
tend that they are their employees’
The agreement is therefore reache
without prejudice to each others’ cor
tentions. The co-operative sugar fa
tories during the last 6 years hay
amended their bye-laws. Previousl:
the bye-laws provided that the respoi
“sibility of harvesting and transport «
sugarcane was that of the factory ow:
ers. Now, with the consent of the Sta
Government, the bye-laws provide th
it is the responsibility of the can
growers who will be paid by the facto
owners the expenses involved. At ea
factory, a fictitious public rrust or
co-operative society of the cane gror
ers is formed. The harvesting contrz
tors enter intv contracts with ‘the
trusts or socicties. However, eves
thing goes on as belore except the ads
tional paperwork for the purpose
these trusts or societies The worke
organisations are now thinking of w;
ing a legal batle along the lir
adopted in Gujarat simultaneou
with the ongoing direct struggles.

The Contract Labour (Regulation
Abolition) Act, 1970 is also applica
to the sugar industry. The Mahara
tra Government has not moved an it
to help these workers. The contract
do not obtain any licences or keep ;
muster rolls or pay sheets and the o
cials of the Labour Department for
forcing Minimum Wages Actand C
tract LLabour Act knowingly keep m
in the face of this super-exploita
and Vethbigari. Given the fact the
large number of the MLAs and Mi
ters of Maharashtra heavily depend
their political survival on the supj
of the co-operative sugar lobby, t
workers cannot expect anything be
from the Government machin
Their only alternative is struggle.

M. M. Katre 15 an genvust of the Lul N
Purty und has spent g life tme organ:
amemgst others, the harvesting workers. He
the President of the Lubour [Law Pracin
Assocration, Ahmednagar,
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. The Wages of Poverty

-

ven though thé courts have récognised the utter injustice of imposing heavy surety amounts
while granting bail to:poor undertrials ‘'und recommended release on personal bord in fit -

cases, the practice remains otherwise. Sanober Keshwaar narrates the case of a 20-year old woman
activist who remained in jail for a full year after having been granted bail simply because she could not

fumiih She requisite surety.
1980, the Hussainara Kha-

I, jtoon judgement of the Sup-
reme Court [(1980) 1 SCC 81] came as
a godsend to hundreds of under trials
who had'been languishing for years in
the jails’ pf Bihar and other States,
some even for periods longer than the
maximum, sentence prescribed for the
offencés they were charged with, only
because they were 100 poor to ‘provide
the surety for their releasé on bail

?

her determinec to jou! the struggle of
her people for a better life and so, in
her early teens, she joined the Ryotu
Coolie Sanghai’, a radical left orga-
nisation of the .indless, poor peasants
and tribals. Th. landlords, forest offi-
cials and contractors and the police in
the area are, needless to say, hostile to
this organisatioz and its activists,

sometimes cven cilling them in fake

“encounters”.

ordered: by the Court. This landmark. Jaya was arresced by the police in
~judgement-laid-down- ib-no- uncertain April 1986 while’ she was organizing
terms ‘that the prevailing system of 1he women tribaly in the forests of the
granung bail only against a bond With - Gagchiroli District of Maharashtra,
~SUICUCS_. s e T whichis adjacent 0 Karimnagar. The
Ay RNt th? poor, and that the’ police foisted a sevies of charges on
Courts and the police should abandon Jaya ranging from rioting to attempted
this antiquated practice and permit re- murder. Jaya’s only fortune was that

lease of the undertrials on - personal - ks § b ) ) _
' t dzad at t blunk
bonds. For, heavy bail was tantamount f_agg:'_as oL Ehp '* at point blun

10 no bail art all. _

But the judges in the many corners Bail To No Avail
of India do not seem to have read this
judgement at all:because today, seven bail in almost all th cases foisted on
years aftdr Hussainara Khatoon, under-- her except one. In that case, the Ses-
trials still languish in jails and lock-ups sions Judge of Cha:-drapur and Gad-
unnecessarily for long periods of time chiroli, Mr. G. K. :awayee, ordered
not becguse they have been denied her release on a bonc of Rs. 3,500 with
bail, but because they are too poor 1o one solvent surety ir, the like amount.
provide the surety ordered by the It is the establishe i practice in the
Court. Such was Jaya Somanna’s case. mofussil areas, in accordance with

. Rule 14 of the Crim'zal Manual issued
Arrest And Detention by the Bombay High Court, that sure-

Jaya was born.into a family of land- ties above Rs.1,000 should be sup-

less labourers in the Potaram taluq of ported by a Solv:acy Certificate,
Karimnagar District, Andhra Pradesh. which verifies that ths person standing
' surety is solyent to a czrtain amount. It
is imperative 1o owr a house, some
" land or some immove ble property in
order to nbtain a Solv:acy Certificate,
Moreover, getting sucl a certificate is a
costly and time consuiing affair. In-
terestingly, this praci.ce is not fol-
lowed in Bombay City, 'vhere the sure-
__1y.¢an produce providi it fund certifi-
caté or a pay slip to shcsv her solvency.
Clearly the rural poor indertrials are

Jaya’s own miserable existence madé

By July 1986, Jay:: had been granted -

Ernssl_\a'.ﬂismmﬁmm -Neither, Iaya..
nocher pients Knew i vone with land

or a house who would be willing to
stand surety for her. Her parents could
not even afford the fare from their vil-
lage to Chandrapur to come and visit
her in the prison or bail her out. So
Jaya remained incarcerated - a victim
of poverty. She had to remain in prison
for a full year,

Ultimately, in March 1987, an ap-
plication was moved before the Nag-
pur Bench of the Bombay High Court
under Section 482 of the Criminal Pro-
cedure Code, for Jaya to bé released on
a personal bond. Justice Ratnaparkhi
ordered her release on a personal bond.
Shucking [reatment

Jaya Somanna’s case has an added
dimension. She used to suffer from
periodical attacks of fits, especially
when under pressure. As a result of the
rigourous interrogation by the police
following her arrest and the poor quali-
ty of the food and sub-human condi-
tions in the prison, Jaya fell ill and had
fits  frequendy. Although she never
complained of mental illness, she was
administered with Electro-Convulsive
Therapy (ECT)on numerous occasions
without her consent. As a result, she
became ‘mentally imbalanced and her
physical condition deteriorated severe-

.ly. She suffered loss of memory and
could not recognize her lawyers and
other acquaintances who came to visit
her.

It is deplorable that this con-
troversial " treatment, which is only
admiinistered in extreme cases of men-
tal illness where the patient has a
tendency to become violent, was admi-
nistered -to a person without any au-
thority of law, especially when her ill-
ness could have been successfully tre-
ated through psychotherapy. In

_Jaya’s case the authorities succeeded in
breaking her spirit, albeit temporarily,
and rendered her incapable of political

ume.
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~<BELViRy..for .a substantial. period of
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' f ‘\Io Working At nght
~ ‘Please, You're Female

Recentb ajudgemenr of the Bombay High Court upheld the ban on women working at nigh
in shbps and commercial es:ab!ishmenrs. We discuss the implications of this judgement.-

Noctun:al Visit And Petition
ometime in 1986 the Mahar-
Sashtfa State Labour Minister,
with some officials in tow, went on a
nocturnal binge of a different kind. He
visited bars dll over Bombay and was
appalled 1o find, among other things,
that women wvaitresses were working
there'well bevond the statutory limit of
8.30 p.m. as laid down by the Bombay
Shops and Establishments Act. The
Minister made the customary fracas
that is associated with such discover-
ics; the Commissioner for Shops and
Establishments sent out circulars to
the errant bar owness in question in-
cluding the one of Ambar Bar, situated
opposite the University building in
Bombay. And this last mentioned
gentleman ostensibly did the smartest
thing-- he induced his barmaids to
challenge the validity of the offending
Section 33(3) of the Bombay Shops and
Establishments Act, 1948 in the Bom-
bay High Court. Section 33(3) pro-
vides that, “no.woman shall be re-
quired or allowed 1o work in any estab-
lishment after 8.30 p.m.”

The barmaids contended that since
the advent of the circular from the
Commissioner, their employer had
attempted to dispense with their ser-
vices. Thus, this section was an un-
reasonable restriction on their right to
livelthood and consequently, on their
right to life guaranteed under Article
21. Thus, these few women unwitting-
ly made history by challenging this dis-
criminatory section 40 years after it
was enacted.

The petition came up for hearing be-
fore Justice Daud of the Bombay High
Court, who held that $.33(3) was a
reasonable restriction on their right to
work as its raison d’etre was to protect
the morals and the health of women.

Discrimination Upheld

Such a blatant discrimination was
upheld because | perhaps, the judge

was dt:almg w1th the factum of women
working in bars at night and, there-
fore, the question of morality c]oudcd
the issue. The owner of Ambar Bar,
when interviewed, was lec straight-
forward' about thr: fact that he em-
ployed women-in orderlna boost his

. sales; he expects the barmaids to wait

on the customers and indiice them into
having more drinks. This angle of the
job is built into the whole contract of
service - the barmaids are not paid a
salary, but a ‘commission’ on how
much liquor they are able to sell. The
attitude of the Ambar Bar owner in us-
ing womett to push his goods is in no
way different from those who run the
airlines. To be fair to the barmaids of
Ambar, it must be added 1hat, to their
minds, they were doing 2 jub like any
other, out of economic necessity, and
they all appeared to be adept at hand-
ling ~a difficult sitation "with over
zealous customers.

If women want to work at night,
they should be allowed to, by all
means. A blanket ban will close a signi-
ficant number of job opportunities for
themn, which are not 100 many as it is.

Protection Required

At the same time, women working
on night shift must necessarily be pro-

vided with protective safeguard
women working at night are esj
open to physical and sexual ac
or attacks from male customc
colleagues. In the US and it
European countries it has b
clared an *Unfair Labour Pract
the part of an employer if he

neglects to protect . his wom:
ployees  from  physical or

assaults by male customer

Returning home late at nigh
finitely fraught with danger, an
employer must be made 1o proy
transport from the place of wor
respective homes of its worr
ployces, as is done by the airlis
women reporters who worl
shifts, some newspapers give
taxi allowance while others
space where the women can s)
night. In me:t hotels it is a |
women work at night only in -
pany of other women employ:

We look forward to the tim
women shall be employed wii
to their skill and competenc
job, and not for their value a
jects to allure clients. We also
ward to the times when womt
able 10 work and travel at .
from the dangers of physical
assaults.

Barmaids.. onI)r to sell?
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of Charitable Trusts

R. L Kabra elaborates on the provisions -of taxation in cases of Charitable Trusts.

he provisions relat-
ing to charitable
trusts are governed by Section 11 to 13
of the Income Tax (I. T.) Act, 1961.
There @ue certain institutions like hos-
pitals, sports associations, educational
bodies, and other funds or idstitutions,
throughouy India or in a particular
State, which may also fall under the
exemption provisions of sections
10022), (22A), (23A), (23AA), (23B)
and (23C). Educational institutions
and universities are exempt from in-
come tax w's 10(22) provided that they
exist solely for educational purposes
" and not for the purpose of profit. Hos-
pitals are also exempted under specific
circumstances.

Registration of Constitution

Before formation of a Charitable Trust
or an Association, one should carefully
note its constitution and the purpose
for which it is formed; and the various
statutés under which it can fall for reg-
istration vis-a-vis the provisions of the
Income Tax Act. Registration can be:

. (a) as a non-profit making company
w's 25 of the Companies Act, 1956;

(b) as a charitable trust under the
Bombay Public Trusts Act;

(c) as Association or Institution reg-
istered under the Societies Registral -
ion Act, 1860;

(d) as an unregistered Association or
Institution having its own bye-laws,

The modes of registration that may
be resorted to depend on the purpose
for which the body is formed. An
Association or Institution registered
under the Societies Registration Act
need not be registered under the Bom-
bay Public Trusts Act. A trust reg-
istered under the Bombay Fublic Trust
Act has to pay a certain percentage of
its income as contribution to the Char-
ity Commissioner unless specifically
exempted, Trusts are also governed by
the rules and regulations of the Trust
Act which puts them under strict disci-
pline in all respects and in case of mis-
management.

Registration under the In-
come Tax Act

20

All trusts or Institutions wanting to
avail of the beneficiary provisions of
Sections 11 & 12 of the Income Tax (I.
T.) Act have to make an application in
the prescribed form (Form No.10A)
and in the prescribed manner to the
Commissioner of Income Tax (IT) be-

- fore expiry of one year from the date of

the creation of the trust. Belated ap-
plications may also be entertained at
the discretion of the Commissioner;

Likewise, when the total income of
the Trust or Insttution exceeds
Rs.25,000/-, it has to get its accounts
audited by a Chartered Accountant
and file the report along with its return
of Incom:> (Form No. 10B).

Voluatary and Specific Con-
tributions

Any voluntary contributions re-
ceived l-7 a Trust or by an Institution
shall be deemed to be income of the
trust ar.1 the provisions of Sections 11
and 13 shall apply to them. However
contritsitons or donations made with a
specifiz direction (like forming a part
of the corpus) may be exempt. They
shall I : added to the capital of the trust
or to pecific capital accounts. There-
fore, one must plan contributions to
the 7ust properly so as to avoid tax
com:. lications.

A .rust deriving income from prop-
erty held under trust has to spend at
least 75% of its income within the same
year and the balance (to the maximum
extent of 25%) can be accumulated or
set apart far future spending [Section

11(1)(a).

As provided under the explanation
to Section 11(1), one can also exercise
an option in writing for treating the
income deemed to have been applied to
the extent that such income was not
received by the Trust. Likewise sub-
section (1A) of Section 11 enables a
Trust to treat the capital gain on the
sale of capital assets as having applied
if another capital asset is acquired.,

Section 11(2) enables a trust to
accumulate or set apart such income
(consisting of 75% element) for specific
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projects which could not be spent dur-
ing the previous year.

Consequences of Contraven-
tions

Under Section 13 the Trust has to be
established and the income to be ap-
plied should ensure benefit for the
public at large and not for private reli-
gious purposes or for any particular re-
ligious community or caste. Also the
income of the Trust should not be ap-
plied direcdy or indirectly for the be-

- nefit of persons connected with the

Trust which will include founders,
trustees and their relatives and their

_ concerns. The setting out of the prop-

erty of the Trust without adequate
security or interest and other such un-
due favours will debar the Trust from
exemption [Section 13(2)].

The invesument of the Trust funds
including that of the corpus are gov-
ermned by Sub-section (5) of Section 13
which prescribe invesunent in saving
certificates, immovable property, Post
Office deposits, Bank deposits, Units,
State and Central Government Secur-
ities and debentures of Government
corporations or deposits with Govern-
ment Companies, In the present pat-
tern of investments, either debenrtures
or deposits with Government Corpors-
tions fetches the maximum return to
the trust as compared to other invest-

ments.
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Advertising By Solicitors

R

advertising by Solicitors.

he English legal profession

has been traditionally di-

vided into barristers and solicitors and
continues to remain so despite periodic
atternpts at fusion of the two branches.
With the result that generally speaking
there is stll a prohibition against the
direct instruction of a barrister without

the intervention of a solicitor.

However, another major aspect of
legal work under the English system,
namely, the prohibition against adver-
tising by individual solicitors or firms,
has undergone significant changes in
recent years which culminated in the
new Practice Rules and Publicity Code
published earlier this year. Iniually,
the relaxations were in the area of col-
lective advertising as opposed to adver-
tising by individual solicitors or firms
which contnued to be prohibited
under Solicitors’ Practice Rules 1936/
72. Sub-
ject to restricuons preventing claims of
superiority, inaccurate or misleading
statements and publicity likely to bring
the profession into disrepute, the Law
Society agreed with this view point and
introduced a new national Solicitors’
Directory as well as twenty—ight re-
gional directories. This was followed
by extensive consultations with mem-
bers of the profession, including infor-
mal debates and ballots which in
general favoured liberalisation of the
rules on advertsing. Finally, the
Council of the Law Society approved
the new Practice Rules and Publicity
Code. The main changes are the repeal
of Rule 1 of the Solicitors’ Practice
Rules 1936/72 (as amended), the rule
prohibiting the obtaining of profes-
sional business of writing instructions,
advertising or writing the introduction
of Rule 2 of the Practice Rules 1987
allowing a solicitor to publicize his
practice or permit another person to do
so subject 1o the solicitor’s publicity
code promulgated from time to time.

Basic Principles

Since the new Publicity Code is not
merely an advertising code but a pub-

licity code, it applies to all forms of

publicity including advertising, profes-

-.ional stationery, name plates, media

appearances and so on.

Wherever necessary, a particular form

of publicity is mentioned and specific

prohibitions or regulations pertaining
to that form of publicity are clearly set

out. On the whole, the new code
stands for a considerable liberalisation
of the rules governing solicitors’ pub-
licity subject to the overriding necessi-.
ty to ensure that publicity is in con-
formity with the five guiding princi-
ples set out in Rule 1 of the new Prac-
tice Rules, namely 1) the solicitor’s in-
dependence or integrity, 2) the client’s
freedom to instruct a solicitor of the
client’s choice, 3) the solicitor’s duty o
act in the best interests of the client, 4)
the good repute of the solicitor or of
the solicitors’ profession and 5) the
solicitor’s proper standard of work.
While it was made clear that nothing
must be done in the way of comprom-
ising or impairing these basic princi-
ples, it was equally imperative that the
publicity must be “in good-taste™.

The Publicity Code 1987

The new Publicity Code has vastly
expanded the use of media from a few
specified ones to all media, with the
exception of unsolicited visits and un-
solicited telephone calls. As a result,
subject to the general provisions of the
Code, 2 solicitor is now permitted 10
advertise on radio and television and in
public places, a significant departure
from carlier practice. Also permitted
are publicity in publications including
directorics, advertisements on miscel-
laneous items such as calendars, pens
and books or matches and distribution
of literature from mobile office and
stands set up at an exhibition or show.
However, there are restrictions on a
solicitor distributing to the media any
copy of his speech or address to a
court, tribunal or inquiry. The scope
of advertisement through direct mail-
ing was also significanty expanded

from only clients and professional con--
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anu Basu reports on some of the important changes by the Solicitors’ Practice Rules 1987
and Solicitors’ Publicity Code 1987 which were recently introduced.in the U.K. relating to

nections under the 1985 guidance
any person, subject to the general p
visions of the Code. Apart from in
vidual advertising the Code also p
vides for institutional publicity by I
law socicties which might refer to ir
vidual solicitors or firms, “flag ad:
tising” or advertisement by a grou|
independent firms of solicitors
some specified forms of third p
advertising.  The content of publi
has also undergone significant cha:
under the new Publicity Code. R
regarding statements as o qualit
service have been significantly rela
allowing a solicitor to refer to the g
ty of his service although compar
with and critiasms of the quali
service of any other identifiable s
tor remains banned. A solicitor it
permitted 1o state his knowled
qualifications and make claims tt
is experienced in a particular fit
work if that is indced the case.
While the Cede has no restri
on statements as 1o quantity of w
fees income of a solicitor, the pr
tion on references o his succe:
and any judicial appointment:
tinues. The Code makes detaile
visions concerning  stalemen
charges generally allowing the
tion of gross fees and prohibiti
mention of net fees. The use of
aid logo by a solicitor willing to
take legal aid cases 1s allowed p
that the logo remains unaltert
Conclusions
The changes in the attitude
publicity by solicitors in the
have influenced opinion and
in this area in the countries of
closer 1o the situation
U.S.A. where publicity by law
been viewed very liberally, par
since the U. S. Supreme Cour
Bates v. State Bar of Arizon
Ed. 2d 8 10:1977 * that it was1
tutional to prevent lawyers fro
tising the availability and cos
services.

Runu Hasu 1y an gitemes -t lawe pro
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Ramesh Tilekar

- _Ramesh Tilekar, an Advocate from Pune and President of the L
strike since 11th May 1987 in support of

mainly in the Labour and Industrial Courts. Since then he has been pracuct
concerned mainly with the problems of the working class. He is also an accomplished actor,

ok Seva Samiti, has been on hunger
a demand that all court proceedings in Maharashtra should be n
- Marathi. From 1973-1980 he was a full time trade unionist and a party worker of the CPI.He practiced

cing criminal law. He is
having acted

in the well known play Ghashiram Kotwal. The demand to use Marathi as the language of the court has
been launched in Pune by the Lok Seva Samiti of which he is the President. Though the demand relates
to Maharashtra, similar demands have been and will be made in different States. We spoke to him on the

nature of the demand. Excerpis of the interview are published below.

ilekn!r'on fast

Q. What is your main demand?

A. All evidence in all courts in
Maharashtra should be recorded in
Marathi. All judgements should be de-
livered in Marathi,

Q. Don’t you have the option even to-
day 1o conduct the proceedings in
Marathi? '

A. Yes. We can file a complaint or
make an application in Marathi, but
the judge will record his order in En-
glish, For example, even on a simple
application for adjournment, the judge
will not record “Manzoor”. He will
only record “Rejected” or “*Granted”
as the case may be. Even in the Ses-
sions Court, all evidence is recorded in
English. -

Q. How does this affect you?

A. There is a vast difference be-
tween what the witness says in Marathi
and what is actually recorded in En-
glish, In Pune, many of the lawyers
themselves do not know English well,
More than 60% of the judges them-
selves don't know English well enough

bE.

“to -ecord evidence in English. Often

the judge asks the lawyer what he
sho.ld dictate. A lot of incorrect evi-
denr= gets recorded this way. Even the
polize complain that , guilty persons
are p:quitted as evidence is not proper-
ly rezorded in court. '

Q. Whar monvated you to tuke up this
demad? .
A. 95% of the population does not
lcnow English. They do not know what
the lawyer is arguing. For example, a
lawyer will tell his client: “I want to
take a ‘status quo' order, give me
Rs.2000” or he may say: ‘I want to get
an ‘injuncton’,”The client does not
understand the meaning of such words
as ‘status quo’ or ‘injunction’. Since
court proceedings are in English, they
are none the wiser and get fooled.

Q. Are you saying that lawyers are tak-
ing advaniage of clienis who don't know
English and are misguiding them?

A. It is true that lawyers are taking
advantage of the fact that the clients
don’t understand English. They are
being misled and misguided. A lawyer
will sav 1o his client: “The case has
been decided against you, but we will
try our best o get you three months
time to vacate”. In actual fact, if they
could read the court order they would
find that the.judge had already granted
time.

Q. Are you suggesting that this problem

of lawyers misguiding clients will stop if
proccc({l'r!gs are tn Marathi?
A. The problem will not end but the
problem will be minimised. It is true
that the language of the law is very
complicated and even in Marathi, pco-
ple may not understand the technicali-
ues,

Q. If all proceedings at the Disinct
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Court level are in Marathi, what will
happen at the High Court*level?

A. In the beginning this change
should be implemented at the District
Court level, Later it can be extended 1o
the High Court also.

Q. Bur all judges appointed to the
High Court may not know Marathi?

A. Proceedings can be translated
into English for those who do not
understand Marathi. Only about 5% of
the litigation at the District Court level
goes to the High Court.

Q. There will be problems ut the Sup-
reme Court level also?

A. T am told that only 0.5% of the
litigation commenced at the District
Courts goes to the Supreme Court,
There is no reason why the proceed-
ings cannot be translated.

Q. Can you tell me something about the
Lok Seva Samiu?

A. Tt is an organization which has
been set up 1o help the underprivileged
sections of society, In 1979 when 3
workers were shot dead in Bajaj Auto
in Pune by the police, we took out a
mammoth protest procession and gave
a call for a Pune Bandh, When General
Vaidya was killed, we filed a criminal
complaint against the Chief of Police
for criminal negligence for its failure to
prevent a breach of law and order. The
hearing of the complaint has been

stayed by the High Court. We also pro- -

vide legal aid and advice 10 those who
need it.

Q. What support do you have in the
legal profession and judiciary for this de-
mand?

A. The Criminal Bar and the Civil

it n TR,
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Bar have both supported this demand.
On 12th May 1987 some senior lawyers
had called a convention in Pune. It was
attended by Law Minister Sushil

Kumar Shinde and also by Justice P. -

B. Sawant. Justice Sawant said that so
far as the Judiciary was concerned they
had long ago recommended 1o the
State Government that Marathi should
be introduced as the court language.
The delay was inexplicable. Sushil
Kumar Shinde said that large amounts
of money were sanctioned for Marathi
typewriters and for appointment of ste-
nographers. He also said that the work
of translating the Civil Procedure Code
into Marathi had started and was likely
10 be completed within three months.

Q. Why then is the demand not being
recorded?

A. It is due 1o pressure {rom those
who represent the rich and vested in-
lerests in court.

Q. Is your demand likely 10 be inter-
preted as a communal chauvinist de-
mand? What about non-Maharashirians,
how do they react?

A. Tt should not be interpreted as a
communal demand. In fact we are sull
on strike in the Nava Peth area. There
are Sikhs, Muslims and people from
Kerala in this area. They have all sup-

ported the demand. They all speak in
Marathi.

Q. Most laws are in -Eng!’ish, their in-
terpretation is also in English. How will
you deal with this problem?

A. Where there is a problem with
translation, we can use the English
work. The problem will be transitional
but it can be resolved..

Q. Are there law reports published in
Marathi?

A. None at the moment. We will
have 10 refer to the law reports in En-
glish until a tume when they can be
translated. It is like the chicken-and-
egg problem. You have 1o begin some-
where.

Q. What about Central legislation
which is English? How will courts deal
with the problem of interpreting ceniral
legislauon?

A. Judges will have to use the En-
glish texts until such ume as transla-
tions are available.

Q. The Marathi used in official com-

_ munication 1s very complex and technical.

How do you expect people 10 undersiand
u? B
A. T agree that there is-a need to

“simplify the language. The Maharash-

Lok Seva Samiti members agitating

tra Language Advisory Board has z
Law Committee which has taken ug
the task of simplifyving the language o
the law.

Q. What 1s vour expenence wath th

Legal Aid Scheme of the State Govern
meni? )
A. It does not succeed. There 1s 1o
much red tapism. A person has to vis
ten different offices on several occ
sions before he can get legal aid. Ti
scheme does not really provide leg
aid 1o those who ficed it most a
urgently.
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Strike and Countér Strike

2 P Vhat lawyers have a wested in-

‘A ierest in disputes is something

we all know abour. But the lengths to
which they will go to protect their ‘terri-
tory’ comes as a surprise. On the 5th of
May, the historic Union Carbide case
was fixed for hearing in the District Court
in Bhopal. Much was expected of that
hearing since on the earlier occasion the

*judge had suggested that interim relief

should be granted to the victims and UCC
was expected to make an offer on the Sth
of May, )

The Indian legal advisors of UCC ana
Government representatives had mad
several tnips 1o the USA, presumably 1
negoriate the interim relief. Came the das
of the hearing and the court was foun
closed. * The reason: lawyers in Bhopal
were on strike! They were demanding *he
setting up of "a. High Court Bench in
Bhopal. It did not occur to them that at
least the Carbide case could be heard in
view of the needs of the victims. Bur mar-
ters don’t end there, Lawyers in Jabalpur
were on sirike opposing the demand to set
up a,Division Bench of the High Court in
Bhopal. They felt threatened tha: a sub-
stangigl portion of their work would go to
the Bhopal lawyers. It is obvious that
lawyers have mastered the ar; of going on
smkem support of their right to work.

Anbt;lbier Legal Strike

* And lawyers in Karmnataka are equally
indignant about the Family Courts that
have been set up which excluded them
from appearing in Family Courts. As
usual, the argument is made in the name
of the client, What will the poor woman
do without the aid and assistance of a
lawyer? they u<k. And so, they are busy
preparing 1o challenge the Family Courts
Act on the ground that it violates the

rights of the lawyers o carry on their pro--

Sfession under Article 19(1 Xg). Good luck
to them and wo bad for the clients who
will never succeed in getting rid of the
chasing lawyer.

Tax Lawyers Unfre .

nd while on the subject, the
Kamataka lawyers are not
the only ones jealously safeguarding their
territory. A proposal 1o reform tax laws
has been held up due 10 opposition from
chartered accountants and lawyers. It is

reported that the Government is thinking
of abolishing the office of Appellate
Assistant  Commissioner, making the
Commissioner of Income Tax Appellate
Tribunal (ITAT) as the first appellate

authority. It is also proposed to establisha

National Court  of Direct Taxes
(NCDT). Both proposals are being vehe-
mently opposed by lawyers because they
will take away a substantial portion of
their work. They also claim that such a
Special Court will wolate the nght o
equality guaranteed under Article 14,
They have swomn io challenge any such
move. All the Customs and Excise ‘con-
sent orders - lawyers in the High Court
will find themselves briefless. [t remains
to be seen whether the Government will
succumb to the powerful lobby of profes-
sionals,

Success At Last

he Gentleman Squutiers of the
. Bombay High Court have
« finally quir. Success at lasi-no small
achievment to be able 1o evict lawyers,
even if it be after 30 long years. They
have finally moved with every nail. The
place looks a mess, in ruins. But one
bright spark said that the Gentlemen
Squatters would come out the winners
. anyway. “How would that happen?” |
"asked. He explained: “Now that these
important and indispensable gentlemen
have shified, they had incurred huge and
heavy expenditure in finding other places
Sfar away from the Court, Naturally, the
cost of obtaining accommodation would
be passed on to the client. Wail and
watch” he said. “The fees will be jacked
up. The poor clients will suffer. You
should never have siarted a campaign
against them, Maybe they will stll have
_ the last laugh. Who knows?” Let’s wait
and watch.

A Different Kind of Strike

he strike of the capitalisis

against the Supreme Court

has begun. Almost before the ink was dry
on the Sriram Foods and Fertilizer judge-
ment imposing absolute liability for dam-
“age caused o any person by the escape of
hazardous material, the Company filed a
petition under Article 32 for a rehearing
stating that the judgement violated its fun-
damental nght. Many said at that time,
that the petition was engineered by Union
Carbide Corporation (UCC) as the

lawyers who were representing the 1wo
companies were conunon.

The UCC plot has now thickened. Un-
ion Carbide India Lid, had skut down its
Bombay plant for maintenance. It kept
promising its workers that i1 would
reopen. Now, it has given notice of clo-
sure. The reason: the Supreme Court
Judgement in Sriram is unaccepiable, In
their own words - “The Fudgement of the
Supreme Court in Sriram Food and Fer-
tilizers Lid, makes i1 clear that an em-
ployer handling hazardous chemicals in
the piant would be absolutely liable for
any damage caused 1o the citizens in the
vicinity by reason of escape of such hazar-
dous materials and that the limit of such
liability is the employer’s ability to pay.
Considering the fact that liability of an
industry handling hazardous chemicals
under the principle laid down under the
same case would extend even 1o the con-
sequences of hazardous material escaping
as a result ¢f even a natural disaster or a
deliberate act on the part of any person, it
is impossible for the company to undertake
the role of an insuror underwriting liabil-
ity ‘absolutely and without limir’”
Hence, close down.

So the Supreme Court is not the court
of the last resort after all. It is possible 1o
strike  against unacceptable decisions.
While an application for permission to
close has been made to the State Govern-
ment, i remains lo be seen, whether the
Government will submit to the economic
coercion and allow the Supreme Coun
Judgement to be sabotaged or stand by the
Court and reject the application. For the
moment UCC 1is the winner, inside and
ourstde court,

Det_i_l’s Advocate
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