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EDITORIAL

Legal Aid - A
Democratic Right

t has become something of a style to rush legislation
through Parliament without giving to the people
whom it most vitally concerns, an opportunity to debate
i, This is what happened with the Legal Services Au-
I ority Bill, 1987 rushed through Parliament in the mon-
,-fJaon session. In beiween Fairfax'and Bofors, the Legal
| "1Services Bill slipped through without any debate. Neith-
L .efr professional bodies of lawyers, nor social action
‘groups, nor Parliament itself witnessed any debate on the
‘herits and demerits of the Bill.

We welcome the statutory right to legal aid. Bur a
fundamental prerequisite to the success of a legal aid
scheme is the awareness of legal rights among the under-
privileged and the existence of lawyers co:mitted to
changing the inequitous legal system itself. 1ae attempt

+ of the legal aid scheme should be to identify and encour-
age such lawyers committed to the rights of the working
masses. o '

+, "There are many who would willingly devote their en-
fire time and attention to strengthening and defending

«-the rights of the oppressed. The new Act should attempt
to encourage such people and build up an alternate bar of
lawyers committed to furthering the rights of the work-
ing class. Such lawyers must be adequately remunerated
for doing legal aid work so that they are not compelled,
for their survival to chase private work or take up any
work, however abhorrent it may be to them. Unfortu-
nately the legal aid scheme as it functions today, pays 10
the lawyer a pittance. Legal aid is treated as “Charity”,
and not as a democratic right. Those who are committed
to warking for a cause are expected to perform “selfless
service” and not ask to be paid. As one judge put it,
remuneration paid for legal aid work is like “Dakshina a
priest gets for worshiping the Allmighty. A true priest or
worshipper will carry out the pooja with the same devo-
tion unmindful of the amount paid to him”.

So long as this attitude persists, the legal aid scheme
will flop- no scheme can survive on spare-time operators,

who worship at the altar of the rich 364 days of the year

and set aside the 365th day for “Dakshina”

Litigants must have the right to lawyers of their
choice. It would be oppressive and unconstitutional to
thrust a government nominated disinterested lawyer on a
litigant in the name of legal aid. In this respect also, the

Act is wantng. / | _
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TTERS'

«Hope for Jilted Women”

entitled “‘Hope for Jilted
women” in the July-August issue of
The Lawyers. Many young lawyers
ommitted to working for women’s
fghts have worked to support Prema
p her fight for justce against
cxploitation. She approached the Legal
Aid Committee for help but got none.
(o fact one of the members treated her

' W e read with interest, the article

4l ; 2 very callous and indifferent

panner. It is then that Deepak
Thakkar came forward to take up her
ase and worked free of charge. We

R hope his work will serve as an example

@ other young Jlawyers to come

> forward and work for social justice and -

fegal aid.
Parul Mody, Advocate
A5, Ist Floor, Swastik Sociery

Nevrangpura,
Akmedabad 380 009.
Ed: The arucle by Nilima Dutta was

8 ompiled -on the basis of information

supphcd by Parul Mody. She is an
wctivist lawyer interested in setting up
1 Lawyers Forum through which

foommitted lawyers can be helped to

work collectively in the cause of social
pstice. All those interested may please
contact her.

i A Clarification

to inform you that an item appearing
R in the April issue of The Lawyers under
mc heading “‘Congragulations Chief
Justce” is not correct. The party in
(uestion was the annual dinner of the
udges of the City Civil Court and

B8 iidges had contributed to it. The

ovitation of the dinner in question was
@iended and accepted by Hon’ble Mr.
Justice Kania, before His Lordship’s
Ppointment to the Supreme Court of
budia was announced. It was a sheer
®incidence . that “the announcement

80 the name of His Honour Judge
since " he. is. a member of the
Qub. The receipt for the expenses
jJI10\].1:1{&:1 to Rs.2985/- and not: Rs.
0,000/-. Please clarify thcsc facts to

’“‘lf readers.

K’ M. Deshmukh =
R?lm'ar

am directed by ‘the Principal ]udgc )

Fsmade a few’ dayspnortotbcpart}' :
1“5 true thatthcbdlfordlcpartywas-

Ed: Our enquiries indicate thart a large
board was displayed at the entrance to

the party saying “Sonars Party.”

Shabby Acts of Thane Police

he National Campaign Committee

of Trade Unions had called for a
nationwide agitadon including a rasta
roko to be held on 3.8.1987, to protest
against Rajiv Gandhi’s Government’s
attempts to kill the militancy of trade
unions by introducing a new Industrial
Relations Bill. This agitation also con-
tested the Government’s agempts to
replace the existing method of comput-
ing the D. A. index by a new system
which will slash the amount of D. A.
the worker will get in hand, despite the
fact that, even today neutralisation is
not 100%.

Thane based central unions such as
CITU, AITUC, HMS, BMS, joined
hands with other unions working at the
state level like Sarva Shramik Sangh,
led by the Lal Nishan Party, Kamgar
Aghadi led by Dr. Samant, Contract
Laghu Udyog Kamgar Union and
many independent employees unions

The rasta roko was enforced at two
spots on the National Highway. Nearly
two thousand workers at Golden Dyes
Naka and one thousand workers at
Wagle Industrial Estate Naka gathered
to stop traffic and court arrest. At Gol-
den Dyes Naka' everything proceeded
peacefully as workers were herded into
police vans and whisked away to the
police station. However at Wagle

. Estate Naka the police were in an ugly

mood and lathi. charged the workers
who were demonstrating peacefully.

In the ruthless lathi charge, Mr.

Hariram Gupta of Hﬁfg:csmn Veget- -
- able Oils Corporation £

ived mule-
ple fractures on his leéff leg. Mr. Dilip-
kumar Dubey of the same factory and
Mr. Sanjay Singhvi a fulltime activist

of the Contract Laghu Udyog Union.-

were injured and are, now admitted to.

the State Government Hospital at.
-Thane. One does not know whether

Hariram Gupta: will ever be able to

‘walk normally again. Once again a -
-brutal lathi charge has exposed that”

workers in India are only second class
uuzr.:ns -

.An Activist of ‘the Sarva Shramik

Sangh
The Lawyers _Seprem_ber 1987

Jagrut Goenkaranchi Fauz

oa and Goans are facing an inva-
Gsion of landgrabbers masquerading
as 5-Star hoteliers. This has resulted in
displacement and pauperisation of the
toiling Goans living along the coastlin-
e; the restriction of access to the
beaches; the vulgarisaticn and de-
gradaton of Goan hospitality and the
creation of an ambience that facilitates
breeding of drug addiction and sexual
perversity. Besides, tourism has sap-
ped our limited resources like water,
electricity and essential food commod-
ites.

In the face of these hardships and
humiliations, Goans are suddenly
faced with a monstrous conspiracy of
the Government to systematically sell
Goa’s beaches to 19 Five Star Projects
in collusion with national and multina-
tional capital. This conspiracy is
sought to be legitimised by the so-
called “Master Plan for Tourism” flo-
ated by vested interests in Delhi re-
gardless of its debilitating effects on
Goa and its people.

In the light of this onslaught the
“JAGRUT GOENKARANCHI
FAUZ (JGF)” (Vigilant Goans Army)
a united citizens front consisting of
youth, workers, students,- profession-
als and irndividuals has resolved to fight
for the following demands:

1. A total ban 6n any new five star"
hotels.

2. A freeze on the expansion of thc ex-
isting ﬁvc star hotels. '

.3.The withdrawal of the declaration of -

tourism as an industry by the Govern-
ment of Goa.

4, To prgvent advertising Goa in a '
manner that is detrimental to Goan
culture and women.

5. To stop the Government from spon-
soring infrastructure required for five
star tounsm :

- Sergio Carva.lho.

Convenor, §.G.F.

Readers can send articles and reactions”
to us at:

THE LAWYERS

818, 8th floor,

Stock Exchange Towers,

Dalal Street, Fort,.

Bombay 400 023.
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- [UGUVEK STUKY

Police Misconduct

he recent death of Mr. Rasheed, an advocate from Kerala, under mysterious circumstances has agan 8
brought into focus the widely prevalent malpractice of police misconduct. Anand Grover argus§
that it is about time that a law be enacted for the right to compensation for victims of police misconduct §
and that an independent complaints procedure be set up to enquire into such cases.

r. Rasheed was visiting Banga-

lore - to plead for a client, who
had applied for a medical college to be
opened at Kolar. The application was
rejected and decided in favour of a
trust, headed by the Home Minister of
Karngsnka, Mr. Rasheed was arrested
by th lice for allegedly trespassing.
He 'later wrote to the Bahgalore Bar
Association complaining that he had
been mercilessly beaten while in police
custody. Two days later, he was found
dead in Salem, Tamil Nadu.

Only recently, the Supreme Court
decided a petition on behalf of tribals
from Rajasthan. The tribals had been
arrested in a morcha demanding food
and water. During the detention, ‘the
tribals ‘had been brutally beaten. The
Supreme Court, while directing.their
release, deprecated the malpractices on
the part of the policé,

, The: above mentioned instances
. reach the press because vocal groups
can articulate their grievances. Yet the
reality of police misconduct is such
that it is widely accepted as normal
practice, espccially against the poor
who form the bulk of ‘criminals’. Ask
any lawyer practicing in the criminal
courts and he will tell you that for the
vast majority of those arrested, the law
practically does not exist. Arrests are
recorded at the time the police choose
thus circumventing production within
24 hours before a Magistrate; remand
to police custody is granted for the
asking, without (proper) application of
mind; persons are kept in custody for
unduly long periods of time; 2 blind
eye is turned to torture inflicted in
police custody. These malpractices
though totally against the law are at
best, tolerated and, at worst, accepted
as part of the system.

India is a signatory to the Interna-
tonal Covenant on Civil and Political
Rights (ICCPR). Article 9 of the
ICCPR deals with the rights of persons
arrested. On the whole, India law en-
capsulates those principles. (See Box)

4

Police Powers

“The powers of the police 1o arrest
and investigate are laid down in the
Code of Criminal Procedure (CrPC).
Under the CrPC offences are divided
into cognizable and non-cognizable
offences an 1 bailable and non-bailable
»offences, al set out in Schedule I to the
Code. Whi: in cognizable and other
specified o““ences under Section 41

CrPC the police have the power to in-
vestigate and arrest without a warrant,
non-cognizable offences require the
police to first obtain a warrant of the
Magistrate to investigate and arrest. In
bailable offences the accused is bound
to be released on bail. In non-bailable
offences the Magistrate has discretion-
ary powers to release the accused on
bail. )

Informartion received in respect of 2
cognizable offence is treated as the
First Information Report (FIR). The
information is required to be given
orally. It is reduced 10 writing by the
officer concerned, read over to the in-
formant and signed by him. A copy of
the FIR is required 1o be given 1o the
informant and the substance: of it re-
corded in the crime register. In case of
information relating to non-cognizable
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is recorded in the non-cognizable (NG giease of Mehm
register. The procedure of investigr gMehmood Kl
tion in" both cognizable and noa 'taf!:erav
cognizable is the same, except that i 4@l to Bomba
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specifically authorise investigation aod #8at of the Bo
arrest, B port (erminal
k police officers
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¥ broad day: lig

In case of information relating toz
cognizable offence, the Station House
Officer (SHO) is required to send

vopy of the FIR 1o the Magistrate § Eﬁ;gethggfﬂ
forthwith and direct investigation. F 3, = - bygle
the SHO considers that the case is net | Fabsolutely no
serious or that there is insufficienr < been cons
ground for proceeding, he may not in- P rj
vestigate the case. However, he mpmuce 1

bound to let the informant know of b
decision and record his reasons for it 3
Malpractices by the police are of diffe- £
rent types, viz. (i) not following the 38

procedure at the time of arrest, (W3 'Article 22(1
violating the person of the accused by @India provide:
torture while in custody, and (iii) com 3 grested shall

pelling the accused to give incriminze-

I f without being
Ing statements. ;|

f possible, of tk:
‘88 shall not be de
Arrest B ind/or 10 be ¢
Arrestis effected by touch unless the @ kis choice. Sir.
person submits to custody. If there i M provides that a
resistance the police is entitled o use 8 !
all means  necessury. The  person %
arrested cannot be subjected o uee
necessary restraint. Only that mucky
restraint can be exercised which &§
necessary 10 prevenl an  escape
However, the police cannot cawed
death except in cases in which the per
son is accused-of offences punishable?
with death or life imprisonment.

Causing death at the time of arrest s &

: Rk i Everyone he¢
a regular practice by the police in cer-$8¥ .

. . ity of pe
tain areas. In Andhra Pradesh, ‘cc@@abjected 10 a
counter deaths’, a term used to de$¥ton. No one
scribe physical liquidation of politicl§

ph; q p hperty except
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ter the Emergency.the Governmens 8 established by
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Bhargava Commission o enquire in )

¥ formed, at the
encounter deaths. However, the oS i
counter duaths have not abated. | %
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0 prears that in 1984, 20 p-:rsons were
;:llcd in encounter deaths in Andhra
Padesh alone, while 64 were killed in

A # two years of 1985 and 1986.

But physical liquidation is not l-

8 Ziied to political oppanents. In Rom-
# .,¢, ‘encounter deaths' of underworld

jersons have become notorious. The
“yee of Mehmood Khan is illustrative,
\lcmnnod Khan was returning by a
mhx after a visit to the Gulf, from De-
i to Bombay. Immediately after he
;k:rcd Customs and before he came
st of the Bombay International Air-
terminal, he was surrounded by
police officers, escorted out of the ter-
ainal; dragged and then shot dead in
J day light. The police filed an

1R to the effect that rhcy fired in self-
lence. Repeated requests to the au-
dritics by Mehmood Khan's wife had
wsolutely no effect. Ulumately, she
ys been constrained to file a private

% mmp!amt in the Andheri Court against

He police officers. The case is

rending.

lnforming Grounds of Arrest

- Article 22(1) of the Constitution of
lndia provides that no person who is
urested shall be detained in custody
without being informed as soon as
mssible, of the grounds of arrest and
thall not be denied the right to consult
ind ur to be defended by a lawyer of
his choice. Similarly, Section 50 CrPC
provides that a person arrested must be

informed -of the grounds of his arrest

‘and if the offence is bailable, inform
him of his right to avail of bail and
suretics.

Very rarcly do the police inform a
person of the grounds of his arrest.
The normal practice is to take a person
in custody and- formally arrest him
only when the police consider it conve-
nient, The right to consult a lawyer im-
plies acéess to a lawyer. This is invari-
ably denied to the accused by he
police, The accused is kept incom-
municado if the police can help it
Ouly in cases of influental people, are
these important rights observed. In
case of the poor, no heed;is paid 1o
them at all.

The Supreme Court has held (State of
Punjab ols Ajaib-Singh, (AIR 1953
SC 10)] that grounds of arrest need not
be informed in cases of arrest by the
police on a warrant of the Magistrate,
since he is informed by the warrant of
the grounds anyway. However, the
grounds need not be set out in detail
nor does it require the police to explain
the grounds to the accused in the lan-
guage he understands. The right o
consult a lawyer of the choice of the
accused commenges from the time of
arrest,

Search

If an accused is formally taken into
custody, the police are entitled to 1zke
a search of his person. Women and
female children are required 1o be sear-

ched by female officers, with strict re-
gard to decency. They are also entitled
to take into custody all the articles on
him, except the clothing he or she may
have. The police are bound to issue a
receipt for the articles taken into cus-
tody. This apart from the recording of
the arrest itself indicates the time of
the person being taken into custody.
However, in most cases the recording
is done much later again at 2 time when
the police consider it convenient.

Production before Magist.rat‘e

Article 22 (2) of the Constitution of
India provides that every person who is

| INTERNATIONAL COVENANT ON CIVIL AND |
POLITICAL RIGHTS, 1966

] (India is a party to this covenant)

Article 9

§ |. Everyone has the right to liberty and
Ylecurity of person. No ‘one shall be
Ubjected to arbitrary arrest or deten-
n. No one shall Be deprived of his

berty except ‘on such grounds and in .

ordance with such procedure as are
blished by law:

4 Anyone who js gr;c:srcd shall be in-

ed, at the time of arrest, of the

fasons for his' arrest and shall be

) promptly informed of any chargc;

against him,
3. Anyone arrested or detained on a

" criminal charge shall be brought

promptly before 2 judge or other offic-
er authorized by law 10 exercise judi-
cial power and shall be entitled to trial
within a reasonsble time or to release.

* It shall not be'the general rule that per-
' sons awaiting trial shall be detained in

custody, but release may be subject to
guarantees to appear for trial, at any
other stage of the judicial procccdmgs

=,

and, should occasion arise, for execu-
tion of the judgement.

4. Anyone who is deprived of his liber-
ty by arrest or detention shall be enti-

ted to take proceedings before a court,
in order that court may decide withourt

delay on the lawfulness of his detention
and order his release if the detention is
not lawful.

5. Anyone who has been the vicim of
unlawful arrest or detention shall have
an enforceable right to compensation.

The Lawyers September 1987
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arrested and detained in custody shall
be produced before the nearest Magis-
trate within a period of 24 hours, ex-
cluding the time necessary for the jour-
ney from the place of arrest 1o the
court of the Magistrate, and that no
person shall be detained in custody
beyond a period of 24 hours, without
the authority of a Magistrate. Section
57 CrPC also contains similar provi-
sions.

The police regularly: circumvent
these provisions by simply not record-
ing the arrest or by not sending the

FIR to the nearest Magistrate or by not_ -

taking the accused formally in custody.
A-large majority of persons are taken
into custody on mere suspicion and
non-credible information or out of
pure vendetta. The police tend 1o want

.

the accused to be interrogated and only
after they get something out of the ac-

cused do they record his arrest. The
temptation of not recording the arrest
is very strong, Once the arrest is re-
corded the police are bound to produce
the accused within 24 hours which
might mean, given the state of inves-
tigative machinery, the accused being
released on bail, As a result, there area
number of cases of accused being kept
in detention for days together without
being produced before a Magistrate. In
a vast majority of such cases, the ac-
cused are poor and are unable to de-
fend their rights. Even if they file com-
plaints sbout such malpractices and
misconduct; they are hardly believed,
because it happens to be’ their word
against that of a middle class police

officer. The }uagcs have no dou&
out whom 1o believe,

Remand to Custody

Under Section 167 CrPC if th
vestigation cannot be completed wit
a period’ of 24 hours and thene iR
grounds for believing that the ax
tion or informaton against the pa
arrested and detained in custody
well founded, the SHO is requmed
forward the investigation diary cumi
as well as (o produce the accusad ly
fore the Magistrate 10 authorise furd
detention. The Magistraic is then e
owered, tu authorise detenuoa of
accused 10 custody, police o pudhicsl
from time to time for-a period ot g
ceeding 15 days at a time. [t b ozl
tory to have the accused before

BARSE’S CASE

'SUPREME COURT DIRECTIVES IN SHEELA

n 1983, Sheela Barse,a well known
free-lance journalist,addressed a let-
ter to the Supreme Court complaining
of custodial violence committed
against women undertrials while they
. were confined in police lock-ups in the
. city of Bombay, based on her inter-
" views with some female undertrial
. prisoners in the Central Prison at Bom-
_ bay, The Court appointed Ms. Armai-"
. ty Desai, then Director of the Nirmala
* Niketan College of Social Work, to
conduct an independent investigation
into these charges of torture and ill-
treatment in police lock-ups by inter-
. ﬂ\m:w.a.ru:lg undertrials in the Bombay
Central Prison. On the basis of ‘Ms,
Desai’s report of har findirgs, the’Sup-
reme Court Bench consisting of Jus-
tices Bhagwuau, R.S.Pathak and
Amarendra Nath Sen, issued the fol-
lowing directions to the State of
Maharashtra, which, if *‘caried out
both in letier and in spirit, will afford
considerable protection to prisohers in
' t police lock-ups and save them from
: | possible torture or ill-treaument.’
(i) Four or five pohcc lock-ups should
; 'be selected in reasonably good locali-
.tes where only female suspects should
:be kept and they should be guarded by
:female constables. Female suspects

r

should not be kept in police lock-ups
in which male suspects are detained.
(ii) The interrogation of [emale de-
tenues should be carried out only in
the presence of fernale police ofﬁcer&‘
constuables.

(iii) Whenever a person is arrested by
the police without a warrant he must
be informed immediately of the
grounds of his arrest and informed that
he is entided to apply for bail.

(iv) The Maharashtra State Board for
Legal Aid and Adyvice should bring out
2 pamphlet in Marathi, Hindi and En-
glish setung out the nghts of an
arrested person and copies of this pam-
phlet in all the three languages should
be affixed in .each cell in every police
lock-up and should be read out to the
arrested person in the language which
he understands.

(v) The police should immediately inu-

mate arrest of a person by them to the -

nearest Legal Aid Committee which
must take immediate steps to provide

" legal assistance to the arrested person

at the State Government’s cost pro-
vided the detenu is willing 1o acceprt
such legal assisiance.

(vi) For the city of Bambay, a City Ses-
sions Judge, and for cach Disurict, the
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District Sessions Judge, shoukd
periodic surprise visits to the- ko
in order to provide the wrested
sons with an opportunity to ar
grievances and to ascertain wh ¢
basic facilities are being provikh
the judge finds that there x
lapses on the part of the authorit
ese shall be brought o l.hcnoﬁt:i
Commissioner of Police or the
intendent of Police as the casé o
and if necessary, to the Home D
ment and the Cm:f]usumo{
Court,

(vii) The Police must obtain'
of a friend or relative of the arm
person immediately after arrest,uf
the detenu would like informe
the Police should get in tooch

such relatve or fricod and mf
them about the arrest,
(viii) The Maguuatc before vhm
arrested person is produced thog
quire from the arrested persoa’
he has any complaint of tocTure ¢
treatment in police custody and i
him that he has a right under
54 of the Cod® of Criminal P
10 be medically examined. Shtk
vls State of Maharashira (AIR 1963
378;
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Lock-up Conditions

olice lock-ups are, proverbially,
B | places where even angels fear to

iread. The lock-up is a bare room with
Bl o piece of funiture at all, usually di-
8 ded into two parts, the living area
# ,nd the toilet area, separated from each
® her by a one foot divider. It is almost
dways a very poorly ventilated room
#ith usually only one small window
puilt close 1o the ceiling. There is nev-
¢ra fan in the cell. The lock-up is also
poorly lit, usually by just one bulb for
the whole room, which is never switch-
«d off. In lock-ups in the urban areas,
the urinal area is usually enclosed, but
without a door. There is normally no
commode- just a pot in a corner which
is cleaned out occaisonally. The water
supply is unpredictable and intermit-
ient at best. The stench is unbearable
and flies abound. The undertrial is not
provided with a change of clothes nor
with soap, oil or toothpaste. No mats
we provided for sleeping nor are cover-
kts supplied. The lock-ups are inevit-
sbly overcrowded, especially at night.
From the uniformity in their filthy and
overcrowded conditions, and in the
brutal, dehumanizing treatment meted
out by the police to their occupants, it
scems lock-ups are specially built to
oppress detenues and make their stay a
&% \ype of deterrent to crime. The irony
of it all is that jails, which were built to
accomodate convicts- people charged,
tried and convicted by the law, boast
better facilities than lock-ups which
iccommodate undertrials only - people
who are still considered innocent by
the law as they have not been proven
8 puilty.

. This question was a moot point de-

cided in an unreported judgement of
Justice M.L. Pendse of the Bombay

High Court in Kanan Srinivasan v/s

State of Maharashira, Writ Petition

No.2496 of 1983. Here, the Petitioner

was a free-lance journalist who, be-

cause he had actively intervened and

tried to stop some police constables

from beating up an old man at V.T.

Station late one night, had been

obliged to spend one night in the lock-

up at V.T. Station. Here he met some

undertrals who complained of having

received third degree treatment at the

hands of the Police. Srinivasan was so

appalled at the filth and squalor of the
lock-up and the alleged torture of the
undertrials, that, on his -release, he
wrote a letter to the High Court about
this, which was later turned into a pet-
ton. In this petition Srinivasan sought
a declaration that the conditions of
filth and squalor in which the undert-
rials were incarcerated in the lock-up
constituted an infringement of the
right to life and liberty.

With regard to the conditions in the
lock-up, the State brought on record
Paras 196 and 197 of the Bombay
Police Manual, a very rare book which’
héds been out of print for years. Para
196 stipulates that the number of pris-
oners in a police lock-up must not ex-
ceed the number for which there is
sleeping  accommodation,  which
should be calculated at 7 feet by 4 feet
surface area of the floor of the cell, and
this number should be inscribed on the
door of the cell. Para 196 also states

that the above number may be ex-
ceeded in the day as a temporary mea-
sure only in the case of real necessity,
and then, too, an area of at least 12
square feet of that space should be
allowed for every detenu.

Para 197 of the Bombay Police
Manual states that “convicted prison-
ers in general and undertrial prisoners
in particular, are held in custody as a
sort of trust and they should not,
therefore, be denied the urgent neces-
sites of life” and goes on to supulatg
that basic toilet facilities, and medical
are to any extent and whenever neces-
sary should be provided to them.

The Court went on to observe that,
in principle, there is no distinction be-
tween an undertrial prisoner and a con-
vict, and if any, it is the undertrial, not
yel being either charged or convicted
by law, who is entitled to better facili-
ties. Consequently a direction was
issued to the State and the Commis-
sioner of Police to make available to
detenues in lock-ups facilides in
accordance with the Jail Manual.

Three years have passed since this
order was given but there has been lit-
tle, if any, improvement in the condi-
tion of the police lock-ups in Mahar-
ashtura. Constant vigilance by con-
cerned citizens, and not just Police
Officers, over lock-up condidons is
needed if even basic necessities are to
be ensured to the detenues.

4 Magistrate before he passes the order.
|8 Moreover, the accused cannot be kept
in custody for more than 90 days pend-
Ing investigation in cases involving an
offence punishable with death, life im-
8 Prisonment, or imprisonment not less
than 10 years; and in other cases, not
more than 60 days. The Magistrate is
mandarorily required to go through the
 diary entries before passing his order,
#l ‘manding the accused to custody or
otherwise. In case the Magistrate au™

thorises detention of the accused in
custody, he has to record his reasons.
This is a crucial stage for the ac-
cused, since if he does not appear
through a lawyer, there is every likeli-
hood that the order of remand to police
custody may be passed, and interroga-
tion may continue with all its vigour.
Normally, only a remand application is
filed by the police but the supportng
diary entries are rarely produced. The
Magistrate, therefore, passes remand
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orders -without taking into considera-
ton proper records. Moreover, any
person even vaguely familiar with mag-
isterial practice will tell you that re-
mand is granted in all cases where the
accused is unrepresented, which is the
case of the vast majority, the poor.
Magistrates are thus practically rubber
stamping authorities for remand ap-
plications.

The police rely heavily on third de-
gree methods for investigation. As a re-
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sult, the accused is put under
tremendous pressure within the first
24 hours including assault and torture.
Recoghnizi g this danger, the Code
LlIldt:E section 54 provides that when
thc a cused is produced’ before the

‘L'atc or at any time during the
pcnocl_ of his detention, the Magistrate,
may either on the request of the ac-
cused, or when he considers it neces-
sary, direct a medical examination of
the body of the accused. In Sheela
Barse,:the Supreme Court held that the
Magistrate should himself ask the ac-

cused whether he has any complaints
to make about torture in police cus-
tody, This is rarely done. On the con-
trary, protests or complaints, as a rule,

» are ignored.

Interrogation And
Self- Incrimination

Article 20(3) of the Constitution pro-
vides that no person accused of any off-
ence shall be compelled to be a witness
against himself. Moreover, Sections 25
to 27 of the Evidence Act guard against
-this danger. Section 25 provides that

no confession made to a police officex
shall be proved against a person
cused of any offence. Section 26 pr-
vides that no confession made by any
person while he is in the custody of the
police, shall be used as eviden
against him, However, Section 27 pre-
vides that when any fact is discoveref!
in consequence of information receivef
from an accused in custody of de
police, so much of such informat
whether it amounts to a confession &
not, as relates distinctly to the b
thereby discovered, may be proved.

L cked up for Cleaning Lock- Ups

N

; “We ]}ave all come here togaLher, TFo clean the Dahanu Lock—up Whose horrible stench nauseates us When we comz

to glve our men food...

EEM

,hus went the song spoutaneously
compoaed by tribal women when

5; they marched to the police lock-up in
 Dahanu in the Thane' District of

Maharashtra on February 8, 1987, to

' c!can the filthy cells in which their men
. were being held for political offences.

Shiraz Bulsara of the Kashtakari San-

- gathna recounts this episode.

The Dahanu lock up comprises
three cells of 8 by 15 feet along the
southern wall of the Dahanu Fort, con-
structed ebout a 100 years ago. These
dark and dingy rooms ‘sometimes lodge
as many as 20 accused. The cell is di-
vidcd into a living area and a toilet
arca, The latter is demarcated by a
three foor high wall enclosing a 2 1/2
by 3 feet area. A large biscuit tin is
placed behind this wall in onc corner
where the detainees are supposed to
‘wash and relieve themselves. This tin
is sometimes emptied once in two or
three days as a result of which the
urine and faecal matter often flows into
the living area which is then stopped
by a one foot high mud bund tempor-
arily raised by the detainees. At pre-
sent,’a 3 by 8 feet area in every cell is
covered with mud and putrifying waste
matter.

The detainees’have no bathing facili-
ties either. Some of them are forced 1o
remain without a bath for 15 days at a

stretch. Repeated requests to maintain

basic levels of human hygiene in the
lock up meet with one stock answer
from the executive magistrate - “For a
bath or for toilet purposes, the undert-

rial has to be taken out of the cell. Who -

is responsible if he escapes? We can’t
take any chances”.

The Kashtakari Sanghatna has con-
sistently raised the issue of humanising
lock-up conditons through various
representations to the executive magis-
trate and the Judicial Magistrate First
Class. Every time a hue and cry is
raised, correspondence rushes between
Dahanu and Thane, but besides the
paper work the authorities have no-
thing to show for their efforts.

Therefore the women of the Kash-
takari Sanghatana finally decided to
personally volunteer to clean the cells
when several Sanghatana activists were
arrested and lodged there in February
1987. About 35 of us marched to the
Dahanu Fort with brooms, spades and
buckets and requested that the cells be
opened so that we could clean and dis-
infect the place. Instead of appreciat-
ing our gesture, the executive magis-
trate ordered us to leave the premises
immediately and summoned the police
to drive us out. Taken aback by the
executive magistrate’s high handed be-
haviour, the women decided to offer
peaceful resistance. This led to their
arrest under secticns 186 I.P.C. (pre-

venting a public servant from doing ki
duty) and sections 120 (wilful w
pass), 110, and 112 (misbehaving wi
intent to provoke a breach of t
peace) of the Bombay Police Act. **

The sight of 35 women with b;
and buckets in the Court premises
ated tremendous consternation.
presented before the Judicial M
trate First Class, we pleaded guilty
having offered satyagraha when trea
with brure force by the police, when i
we were involved in was c*{pressmgp
CIVIL concern.

The Magistrate ruled “I have gw
through their representation (to i
prove jail condirtions) and several
resentations were moved previo
100, but whatever averments are:
ried out are absolutely of a tempor
nature. Therefore these accused
no alternative but to take up the
once again with the Executive
trate ...... though these accused
committed offences in their tec
meaning, in actual fact, they have
committed any offence, instead
have given rise to a just and na
cause... According to me there
be any other fit case than the one
fore me, for me to rake an absolu
lenient view... instead of imposing
fine or sentencing them to jail I
to release the accused after du
admonition...” '
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Article 20(3) can only be invoked if
certain conditions are satisfied viz,, (a)
the person must be accused of an off-
ence,

b} he must be compelled to ‘be u wit-
ness’

< must be against himself.

The person is supposed to be aceysed
of an offence from the time a fuormal
“accusation’ is made zgainst him. This
implies, in case the FIR is lodped,
paming a person in the FIR, and in a
private complaint, being named us an
accused in the complaint. However,
the person must stand as an accused at
the time when compulsion is used
against him. Compulsion implies
duress. Compulsion may be of 3
physical or of a mental nature.

In Oghad (State of Bombay v/s Kuthu
Kalu Oghad, AIR 1961 SC 1808) the
Supreme Court held that merely .be-
cause a person was in police custody
when he made the stetement does not
amount to compulsion. A voluniary
statement, though self-incriminating,
did not violate Artcle 20(3). The
Court, therefore, held that a self-
mncriminating statement without com-
puision, leading to a discovery of fuct,
would not violate Article 20(3),
However, in Nandini Satpathy (Nandi-
m Satpathy v/s P.L. Dani, AIR 1978
SC 1025) Krishna Iyer, in his charye-
teristic prose held that “compelled
§ lostimony” includes not only evidence
Bl procured by physical threats or vio-
lence but also “psychic torture, atmys-
M pheric pressure, environmental coce-
cion, tiring interrogative prolixity,
j overbearing and intimidatory methods
i and the like -not legal penalty for viola-
i ton. So, the legal perils following
i upon refusal to answer cannot be pe-
4 tarded as compulsion within Artlgle
f 203)”. The Court held that, “if there
5 any mode of pressure, subte or
g (rude, mental or physical, direct or in-
direct, bur sufficiently substantial, up-
plied for by a policeman for obtaining
tnformation from an accused strongly
B suggestive of guilt, it becomes compc[_
kd testimony under Article 20(3)".
The Court aiso held that both under
f§ Articles 20(3) and 22(1), an accused
f# had a2 right to have a lawyer present
during interrogation. In most cases
tis is not permitted at all.

The conditions in the police lock-up
bave rarely been a subject martter of

Court order. However, in Kanan Srini-
pasan the Bombay High Court has held
that undertrials should at least be tre-
ated on par with convicted prisoners
(see Box).

Torture Illegal

The Supreme Court has repeatedly
held that torture is illegal and violative
of Aricle 21.(See Nandini Sathpathy,
AIR 1978 SC 1025; Sunil Batra, AIR
1978 SC 1678; Kharri, AIR 1981 SC
1068). Apart from that, it is a criminal
offence. Despite this and despite the
protection of the provisions of Article
20(3),and Sections 25 and 26 of the
Evidence Act, why is it that infliction
of torture is so rampant in police cus-

tody. On the question of forensic skill
and technology, it is quite clear that
the time-tested method of extractung
confessions is still the easy way out. A
confession, if a false one at the point of
death, is easier to get than interviewing
100 people and painstakingly building
up evidence. Moreover, according 10
the prevalent view only a thrashing will
get you information from hardened cri-
minals. It is a necessary evil, according
to some. More importantly, the law
gives you a way out, a practcal sanc-
tion to torture. Under Sections 25 and
26 of the Evidence Act, no confession
made by an accused to a police officer
in police custody can be proved against
him. However, Section 27 allows such
portion of the confessions, and only
such_distinct porton which thereby
leads to a discovery of fact, to be
proved. In other words, if a person i§
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) tortured

into gving a self-
incriminating statement, a confession,
in police custody, and if it leads to dis-
covery of fact, then that portion which
distinctly relates to the discovery of
fact can be proved against the accused.
Though Section 27 of the Evidence Act
is a protection, it is a limited protec-
tion, leaving a legal way out for forced
confessions. :
Torture -
On 26 June, 1987, the U.N. Con-
vention Against Torure And Other
Cruel, Inhuman or Degrading Treat-
ment or Punishment came into force.
Twenty States have ratified or acceded
to the convention. Anocther forty or so
States are signatories to the Conven-
tion. For the Convention to be enforce-
able, the State has to ratify or accede to
the Convention. Merely being a signa-
tory is not sufficient. Conspicuously,

" India is neither a signatory to nor has it

acceded to or ratified the convention.
Part I of the Convention contains de-
finitions, liability for torture, defences
and State jurisdiction and responsibil-
ity for prevention and punishment of
torture. Part II establishes a Commit-
tee Against Torture, and an Interna-
tional Court of Justice for resolution of
disputes under the Convention. Unlike
Part I, Part II does not automatically
apply to all States ratifying or acceding
to the-Convention. It requires a further
declaration that the State will subject it
to the Committee’s jurisdiction. Arti-
cle 1 of the Convention defines torture
as “any act by which severe pain or
suffering whether physical or mental is
intentionally inflicted on a person” for
a coercive or discriminatory purpose
by “a public official or other person
acting in an official capacity” or at the
instigation of such a person, or with
official “consent or acquiescence’.
Articles 13 and 14 require that a State
provide victims the right to file com-
plaints with domestic authorities and
an “enforceable right to fair and
adequate compensation, including the
means for rehabilitadon.”

Remedies

Remedies against police misconduct
and malpractice are substandally the
same as against any other wrongdoer..
Against wrongful and/or illegal arrest,
the person arrested has the remedy of
approaching the Court for release on

9




bml or by a habeas corpus petition in
High Court under Article 226 of the
Constitution. However, belated release
after illegal wrongful arrest and con-
finement is not sufficient.

. Similarly, release of undertrial after
* being tortured in police custody does
"“'not afford an adequate remedy.
Wrongful actions on part of the police
give rise. 10 both civil and criminal
causes of action. A person who has
bcen wrongfully confined or arrested
- or assatlted can lodge a complaint with
“the: pohcc If that fails, he can file a
criminal complaint himself under va-
. .rious provisions under Chapter XVI of
the Indian Penal Code. Similarly, in
cases of death, a complaint may be
lodged or filed by other persons under
the same chapter. Thus a person is en-
tiled to maintain criminal prosecution
agamst_offcnccs of State on a crime of
. assaule (§,351), hurt (S.323), wrongful
confinemient  (S.342) and death
(8:302).-vHowever, the problem in

these cases is that apart from the Com-.

plainant’s.oral evidence, proof is nor-

ma.liy scant. Torture is administered in’
wal manner that does not make the in-;
- Moreover, forensic;
- medical experts are unavailable or very

. juriesi-apparent. .

_ superficial ;in their examination to
e (‘.Slflbhsh ‘that injuries either were in-
z éaat all or were inflicted during
nod of detention. -‘Kddmonally
t'cases, medical e ammanon is
by government doc}ors who are
iprepared to depose! against the

ivily burdened to prove his case
11

Thus the victim who is already,

against the State finds nobody to help
hirn. Rarely has a private complaint
against a police officer succeeded.

Normally, in a suit on tort, damages
can be awarded against a wrongdoer
who has committed a tort of wrongful
confinement, wrongful imprisonment,
assault or battery. However, in cases
against the State and its police officers
the Supreme Court for a long time held
that in acts arising out of sovereign
functions of the State, which policing
‘ultimately is, the State was immune
from liability. However, the Supreme
Court has been, in the recent past,
treading 2 new path in respect of viola-
tion of personal liberty.

In the Bhagalpur Blinding Case
(Khatri vls Bihar, AIR 1981 SC 1068),
the Supreme Court raised the queston
of State liability to pay compensation
for acts of its servants outside the scope
of their authority and answered it in
the affirmative saying that otherwise
the guarantee of Article 21 would be a
“mere rope of sand”. In Rudul Shah

(Rudul Shah ols Bihar, AIR 1983.SC

1086), the’ Supreme Court awarded:

Rs, 35 000/- as an interim measure in a
writ® petition under Article 32 for
violating the petitioner’s liberty by
keeping him in in custody for 14 years
after he was acquitted. The petitioner
was given liberty to file a separate suit
for compensation. In Sebastian Hon-
rgaray vfs Union of India, (AIR 1984 SC
i1026), two persons had disappeared
and the Court had ordered their pro-
‘duction on a habeas corpus petition.
On the failure of the State to produce

them, the Supreme Court ordéred R
lakhs to be paid by the State as
plary costs’. _

However, in none of the above§
cases, has a clear liability for State tn
pay compensation to the victims @
police misconduct been laid downigaseeil
The right to compensation for acts of
misconduct of the State officers, which@Esy: - 1 . EC
is required to be laid down both under similar nauj
the International Convention of Polk
tical and Civil Rights and UN Conves
tion Against Torture shows no signsg
becoming a reality in India. This is de
spltc the fact that the Law Commissio
in its First Report (Liability of Statcn
Tort) had recommended the relaxa 00
of the rule of Government immunit

Apart from this, there is no o
plaints procedurc (independent
otherwise) statutorily enacted, whitk
would entertain the grievance of
tims of police misconduct. In En
the Director of Public Prosecutio
cmpowered to maintain prosecution
against individual police officers of th
State on complaints received frora
victims or the pubhc Mormver, i
is an internal cnqm.ry procedure of h
police to enquire about police misc
duct. Nothing of that sort exists
India.

What is urgently required is a sta
tory enactment of the right 1o o
pensation against wrongful acts of th
officers of the State and an indepen}
dent grievance procedure statutor
enacted subject to the writ jurisdiction 2
of the High Court to enquire intnggl
police misconducts.

S5 _Ca'n.:n'__ ued from page 17 |
o4
. The Suprcmr.- Court has!already held
in Pradeep Jain’s case [AFI R. (1984)
1420] atso far as super- spccmhues are
“comncerned there should be no instiru-
tlonai references at all, Th_lS obviously
meansithat 100% of these seats ought to
be kept open for everyone; irrespective
" of thelinstitution he belongs to. The
problc'm facing the Bombay High Court
in thisi case was that though the petition-
ers, Dr S. V. Sathe and Dr. M. A.
91dd1quc had moved the court early and
i obtained a stay order, the stay was only
. for their speciality i, e. cardiology. The
i rest:of the January 1987 batch seats
" were gll filled up on the basis of institu-

10

tonal preferences to B.M.C. appli-
.cants: .With this dlfﬁculty the ngh
‘Court had 10 adjust equites which is
why for the July 1987 batch, all the seats
i.e. 100% have been kept open for the
statewide entrace exam. Ordinarily
even for the January 1987 exam, 100%
of the seats ought to have been on the
extrance exam basis, but the High
Court has envisaged the possibility of a
further extension of time to hold the
All- India entrance exam. ( due 1o be
held in July 1987). This proved to be
correct, since in August 1987, the Sup-
reme Court has in fact directed that the
All-India entrance exam be held by
June 1988. It is because of this that for
January 1988, 50% of the seats may be
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kept on an institutional l::asis:.'
. This is strictly a temporary arr
ment to try and balance and adjust
peting claims tll January 1988.-"
All-India entrance exam is schedu
for June 1988. The super-speci
seats will be thrown wide ope
100% and on an All-India basi
The phrase “equal opportuni
certainly being activated by the
Court. It remains 1o be seen how
authorities gear up to the task. To’
peat, it is certainly high time the re-
quisite advertisement is issued since theg

judgement was delivered on 3 July
1987,

Rustom Bhagalia is an advocate practicin
Bambay.
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},'ITHE EQUAL REMUNERATION (AAENDMENT) BILL, 1987

§ | Bill No. XXI of 1987 A BILL 10 amend the Equal Remuneration Act, 1976 g

§  Be itenacted by Parliament in the Thirty-cighth Year of the Republic of India as follows:- -
1. Short title

This Act may be called the Equal Remuneration (Amendment)Act, 1987.

n for acts R | 2. Amendment of Section 5

In the Equal Remuneration Act, 1976 (25 of 1976)(hereinafter referred to as the principal Act), in section 3, after the words “work of a

similar nature”, the words “or in any conditions of service subsequent to recruitment such as promotiosis, training or transfer,” shall be
nserted.

. 3. Amendment of section 10
in section 10 of the principal Aet ~

.2) in sub-section (1), for the words “with fine which may extend to one thousand rupees”, the words “with simple imp_urisonmem fora
term which may.extend to one month or with fine which may extend to ten thousand rupees or with both™ shall be substituted;

b) in sub-section (2), for the words “with fine which may extend to five thousand rupees,” the words"with fine which shall not be less
than ten thousand rupees but which may extend to twenty thousand rupees or with imprisonment for a term which shall be not less than
three months but which may extend to one year or with both for the first offence, and with imprisonment which may extend to two years for
the second and subsequent offences” shall be substituted.

4. Substitution of new section for section 12

ance of ¥

| In Englal

For section 12 of the principal Act, the following section shall be substituted, namely:-
12. Cognizance and trial of offences:

1) No court inferior to that of a Metropolitan Magistrate or a Judicial Magistrate of the first class shall try any offence punishable under this
Act.

21 No court shall take cognizance of an offence punishable under this Act except upon- (@) its own knowledge or upon a complaint made by
the appropriate Government or an officer authorised by it in this behalf, or
b 2 complaint made by the person aggrieved by the offence or by any recognised welfare institution or organisation.

3 Yxplanation - For the purposes of this sub-section “recognised welfare institution or organisation” means a social welfare institution or
d | urganisation recognised in this behalf by the Central or State Government.

5. Substitution of new section for section 15

led is a s .'
ight to - cofses

IFor section 15 of the principal act, the following section shall be substituted, namely:-
- ™15. Act not to apply in certain special cases

1l acts © Qi S

ian indepth - Nothing in this Act shall apply,-

ke statutofl ‘a1 Lo cases affecting the terms and conditions of a woman’s employment in complying with the requirements of any law giving special
il }‘U.I’is-di i freatment to women, or

b) to any special treatment accorded 1o women in connection with
1! the birth or expected birth of a child, or

anﬁgc 1
i \._f' ‘
" BN 1) the terms and condidons relating to retirement, marriage or death or 10 any provision made in connecton with the retirement, marriage or
TR Jeath.”

e ; Statement of Objects and Reasons

[ arranj . . .

!'ary_ The Equal Remuneraton Act, 1976 (25 of 1976), provides for the payment of equal remuneration to men and women workers and for the
dadjustc

) 8. Th ‘prevention of discrimination, on the ground of st:x, against women in the matter of employment and for matters connected therewith or

¥ lgshc.d i mudmtal thereto.

is sc

! 2. The Act, while requiring equal payment to be made to men and women doing thc same or similar work and stipulating that no

. discrimination should be made berween men and women in recruitment does not specifically state that discrimination should not be made

. between men and women while in employment. This is a lacuna which can enable an employer to discriminate against'women in marters like
. promotions, training, transfers, etc. It is, therefore, proposed 1o modify section 5 of the Act to prohibit discrimination against women not

; only in recruitment but also in relation to conditions of service subsequent to employment such as promotions, training, transfers, etc.

3.Inspite of the Equal Remuneration Act having been passed more than 10 years ago there are several employers who contnue to pay lower

¢ wages to women. One of the reasons for this is that the penalty laid down is not sufficiently stringent. The penalties fixed under section 10
sk. To B | are therefore being enhanced.

4. Inspite of the known prev alence of disparity in wages between men and women, there have not been many reports of violatons of the Act.
It is therefore, proposed to permit voluntary organisations, in addmon to the inspecting staff to file complaints regarding violations of the
Act.

b 5. Section 15 of the Equal Remuneration Act is also being amended to specifically provide that it cannot be used to justify discriminatory
! . | Practices against women workers.
ule praciich

: NEW DELHI
b 8, The Bill secks to achicve the above objectives. ~ The 11th May, 1987. PURNO A. SANGMA
8 E R ————
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+“LAW AND PRACTICE

CONSTITUTICONAL
Equal Pay for Equal Work

In the Union territory of Delhi there are two main civic -

bodies, the New Delhi Municipal Committee (NDMC) and
Delhi Mummpal L,orporanon (DMC). The NDMC, a compact
unit, divided its entire work into various wings, Apart from
non-technical staff, it also employed technical staff for the
electricity and water wings which formed a unifdrm cadre on a
common seniority with liability to transfer. The DMC,
established under the DMC Act, had three wings, electricity,
general and water, sewage and disposal, the electricity wing
being designated as Delhi Electricity Supply Undertaking
DESU), governed by an independent budget and with a
scparate General Manager.

On the basis of the Shiv Shankar (SS) Committee report,
DESU technical and non-technical employees were granted
higher wage scales than others who were paid salaries of pay in
accordance with the Third Pay Commissiea Report. The
NDMC also resolved to give its employees In the electricity
department the same scales of pay as DESU employees in
accordance with the SS Committee reportTwo employees
outside the electrical wing of the NDMC filed a writ petition for
quashing the resolution. The High Court-decided that the
resolution was discriminatory. The NDMC then modified the
resolution excluding the non-technical staff from the benefits of
higher scales of pay. These employees then filed a petition,
which was disposed off on the assurance that the NDMC would
consider everything afresh. The NDMC then resolved to
constitute a separate electricity wing. The posts in this wing
were 10 be filled by ministerial staff on rotation from all
departments on the basis of seniotity-cam-option and
deputation for a period of three years. During that period they
would be entitled to SS Committee scales of pay. Some of the
employees filed petitions in the High Court contending that the
resolution was violative of Artcle 14. The High Court, while
upholding the resolution, did away with the rotational system
and directed that vacancies in the electricity wing be filled on
the seniority-cum-option basis. Appca.ls were thm filed in the
Supreme Court.

The Supreme Court decided that ministerial staff in Lhe
NDMC was a unified cadre transferable from one department
to another. All of them had to be treated alike. DESU in DMC
was a separate and independent unit while NDMC was an
integrated whole. To treat only the electricity wing on separate
basis was not permissible. [R. D. Gupta o/s. Lt. Governor, Delhi
Administration, 4 JT 1987 (3) SC 259.] :

Equality In Pensions

In 1950 R.L. Marwaha was appointed on z temporary basis
in the Government of India. In 1953 he was appointed to the
Indian Council of Agricultural Research (ICAR) as a fresh
entrant. The post in the Government and the ICAR were
pensionablé posts. On his retirement in 1980 he a.rg'ucd before
the authorides that his pension in respect of the service with the
Government should be counted for determining pensionary
benefits. In 1984 the Government issued general orders to the
effect that service rendered in the Governmesnt or autonomous
bodies could be continued for pensionary benefits. However,
the orders applied to pznsioners who had retired on or after the
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date these orders were notified. Marwaha filed a petition in the
Supreme Court arguing that the Government could not deny
benefits of revised orders to persons who had retired eaclier.
Otherwise it would violate Article 14 of Constitution.

The . Supreme Court decided that ICAR, though an
autonomous body, was sponsored.financed and controlled by
the Government. The object of the orders was 10 allow benefit
of service rendered in the autonomous bodies for pensionary
benefits. There was no justification in denying this benefit to
persons who retired earlier than the-date when the orders were
notified, and the classificaton on that -account was
unconstitutional. The Government and ICAR. were directed to
give 10 Marwaha pension after computing the service rendesed
for the Government. (R. L. Marwaha vis. Union of India 4 JT
1987(3) SC 292.]

CRIMINAL '

]
Court Martial .
An Army Major lodged a complaint before a Magistrate that a
Colonel had assaulted him , thus committing an offence under
Sections 323, 352 arid 355 of the Indian Penal Code (IPC) and

that his superior, a Brigadier, was trying to protect him. thus

committing an offence under Secton 217 IPC. On applications
by the Army authorities and the Government of India that the
Colonel be dealt with under the Army Act and the case be
handed over to the Army authorities, the Magistrate, while
partly allowing the applications, directed that court martial be
held within his jurisdiction, the progress of the case be reported
1o him every two months and that the final result be also
intimated to him for further orders. Further applications by the
Government to review and cancel the earlier order and to hand
over the records 1o the Army authorites, on the ground that it
was not mandatory to hold a court martal in every case
involving disciplinary acl:ion, were rejected by the Magistrate.
While rejecting the revision petition of the Government, the
High Court directed that only the result of the court martial

* need be intimated. In a special leave petition, the Governrent .

raised a further contention that the Army authorities could
ignore the direction of the Magistrate and hold an enquiry
themselves to determine whether a case existed for a court
martial or not.

The Supreme Court decided that once summons had been
issued under Section 204 Criminal Procedure Code (CrPC) the
Magistfate was, under Section 475 CrPC, entitled to direct that
a court‘inartial be held against the person charged. Moreover,
the rules under Section 475 CrPC mandatorily required the
Army authorities to inform the Magistrate about the progress of
the case. Therefore, the Army authorides were not entitled to
ignore the direction of the Magistrate. [Union of India v/s S K.
Sharma, 1987 3 SCC 490]. .

Dowry Death ]
Neelam, a young married girl, was alleged to have been
murdered. Her body was burnt after she died. The cremation
took place without her relatives being informed. On coming to
know of the death, her father lodged an FIR against the -
in-laws, but the police took no action. The father then filed a
private complaint bur the proceedings were stayed as the police
informed the Magistrate that investigation was going on. Later, .
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the policé filed a challan (charge sheet) in the private case
against the mother-in-law and the Magistrate commmitted the
- matter to the Sessions Court. The mother -in-law moved the
High Court and got the Session case stayed. The father’s
application to start the private case in the Sessions Court failed
as did his .application under section 482 CrPC to the High
Court. He thm filed a special leave petition 1o the Supreme

,Thc_Suprcmc Court decided that in such cases it must be
influenced by a sense of justice rather than technicalities of laws.
- It directed the Sessions Judge to call the records of the case
pending before the Magistrate (police case), proceed with case
committed to him (private case) and then try the police case and
‘pronounce judgement on both together, [Lakhi Ram v/s. Sita
Devi & Ors, (1987) 3 SCC 555].

EDUCATION |

_ Medlcal Adm.:ssmns -

By an ‘order of 22 June 1984 the Supreme Court had directed

. t.hat a'scheme be formulated for admissions ro medical colleges
-on' the-bais of an All- India entrance examination 1o be
operative from the year 1985-86. The scheme which was
formulated together with the objections was dealt with by the
Supreme Court by an order dated 21 July 1986. It approved a

syllabus for the course, directed that reservations be reduced to’

15% and directed that Central Board of Sccondary Education
would be the agency for the All-India examination. The revised
. scheme was to then operate from 1987. On 4 August 1986 when
the maner next came up for confirmation of the revised
s-:heme, a’number of States filed objections, The entrance
" examination was postponed and the matter was kept for final
" order in’ July 1987. Most States requested for tme to switch
over to the new system, :

The Supreme Court rejected this, pointing out r_hat all the
- States had four years notice to change over. The Court also
- rejected the reluctance of some of the States to change-over on
‘the. ground that a regional language was a: necessary
-qualification. The Court therefore directed that the scheme
shall pqlaperanvc from June 1988, entrance exams for which

~will-bellield between 16 and 3] May 1987, and the results
;'inouﬁ?ﬁl tween 15 and 20 June 1987. [Dinesh Kumar & Ors,
uls. Monlal Nehru Medical Gollege, Aﬂahabad & Ors. 4 JT
;19_8_7(?? C.228.
LAB()lUR
ctivities !

Umon |
=K I}amchandran was cmploycd in Pan American World
_ mrways Pan Am) in various capacities as a workman, He was

an acn\r member and an office bearer of the union of Pan Am
i cmploygcs On his being promoted to the mnagcnal cadre,the
management objected to the continuation of his union
E acnvmesl They offered him reversion to the status of a
X workman to continue upion 4ctivities. He refused. Ultimartely
bccause of his rrade union activities he was terminated. In the
i-frad;udlcg?on. on reference the Labour Court ueld that the
" dispute; vTas not maintainable as he was not a workman. He filed
'a spec:al leave petition to the Supreme Court.’

+ The Stlxpreme Court decided that he should be reinstated and
‘a frcsh option given to him to révert to the status of a workman.
[The . Workmen of Pan American World Airways vls. The
Mcmagerr}wm, 4 JT 1987 (3) SC 320.)

'5_27' i

- Co-Operative Agricultural Service Society Ltd. (the Socie
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-adjudication to the Labour Court,

‘the Supreme Court. The Commission argued that the St

Appropriate Government
Samarjit Ghosh was employed as a working journalist in the
Calcuua office of M/s Bennet Coleman and Co. (the Company).
He made an application for recovery. of unpaid portion of
salary to the Labour Department of the Government of W
Bengal under the Working Journalists (Conditions of:Service
and Miscellaneous Provisions) Act, 1955 (the Act). Congiliation;
proceedings were initated by the Government, Ghosh was then
transferred to the Pune office of the Company. The;
Conciliation Officer submitted a failure report and the™
Government of West Bengal referred the  marter = for3
An objection by the
Company that the West Bengal Governor was not competent tg
make the reference was rejected by the Labour Court, the g
Single Judge and the Division Bench of the High Court. The
Company filed a special leave petition 1o the Supreme Court.

The Supreme Court decided that Section 17 of the Acrt read
with the Rules made under it indicated that the St
Government before whom the application for recovery is made
is competent to make the refeience. [Samarjit Ghosh vls. Ms
Bennet Coleman & Co. & Anr, (1987) 3 SCC 507].

Termination Without Enquiry
Makhan Singh was employed as the Secretary of Narain

On account of su illness the Society passed a resolution
terminating his services. In the dispute referred to the Labour X
Court, the Society argued that Makhan Singh had gone
strike and embezzled funds of the Society. The Labour Cour
decided thart as he had committed embezzlement and remained:
absent without leave, the terminaton was justified. The writ %
petition filed was dismissed by the High Court. Makhan Singh
then filed a special leave petition to the Supreme Court.

The Supreme Court decided that the termination was
without holding an cnqmry, the evidence on embezzlement was!
scrappy, and that no question of permission for leave arose in
case of strike. It set aside the order of termination and ordcrr.d
reinstatement with full back wages.

Governor's Powers :

S.C.Tiwari was employed as a Section Officer in Lhe 18 P
Public Services Commission. Certain charges were levelle
against him, an enquiry was held and he was found guilty. In’
appeal, the State Government decided that Tiwari was not.48
given proper opportunity 10 cross-examine witnesses - of
produce evidence from his side. The Commission was dm:ctcd
to reinstate him and to hold a fresh enquiry. On the
Commission declining to comply with the the order, the State
Government filed a writ pedtion in the High Court, which
allowed the petition. The Commission then filed a petition

Government was not competent to hear the appeal, which could
be heard only by the Governor himself and not by Govern
under the advice of the State Government.

The Supreme Court decided that though the Commission
was an independent constitutional authority under Article 318 4
of the Constitution, by virtue of the fact that under the Central
Civil Service Rules the State Government was entitled to call f
the records and confirm modify or cancel orders passed by
Commission, the Governor under Article 163(1) of
Constitution .had 1o act on the advice of the Council of
Ministers. Therefore, the State Government was competent 10
dispose of the appeal. [U.P. Public Services Commission v/s,
S.C.Tewari 4 JT 1987 (3) SC 243),
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The Crime of Defamatlon

lthough defamar:zon attracts most publicity for the fabulous sums sued for m ciil suits, defamauon is
also a crime. P. M. Bakshi elaborates on the provisions of the Indian Penal Code pertaining to

defamation ,

he criminal law of defamation in India is codified, and is

enumerated in section 499 of the Indian Penal Code. Be-
adves this, defamation is a civil wrong. An aggrieved person has
both the remedies civil and crum_nal {Asoke Kumar vl/s. Radha
Kanto, AIR 1967 Cal. 178, 183, para 20). He is not compelled
to make a choice between the two. If he has filed a criminal
prosecution, he can still file a civil suit for damages for defama-

[ tion. even though the prosecution is still pending. In fact, if he

waits too long, the civil action may become time-barred. With-
drawal of a eriminal complaint on tender of apology is no bar to
vivil action for libel, unless there is a specific agreement barring
a civil acdon. [(Govinda Charyulu ols. Seshagiri Rao,
A.LLR.1941 Mad. 860, 861) (Mohinder Singh Saluja ©/s. Vanson
Shoes (1987) 1 Reports Delhi 455, Issue No. 11, M. K. Chawla,

J. Judgement of 31.10.86, Civil suit pending no bar to criminal

jurisdiction].
Definition of Defamation

Delamadon as an offence is dealt with in section 499 of the
Indian Penal Code. The main paragraph of the section defines
what is “defamation”. In essence, it is an act causing harm to
the reputation of a person, by making an imputation.

(‘oming to the definition of defamation, a person commits
defamdtion when, by words either spoken or intended to be
rcad, or by signs or by visible representations, he makes or
publishes any imputaticn concerning any person, intending to
harm or knowing or having reason 1o believe that such impurta-
tion will harm, the repuration of such person - unless the case
lalls within one of the exceptions. In civil law, the tort of de-
lumation consists in the publication, without lawful justifica-

uon, of a false statement, tending to-lower a person in the'

estimation of right thinking people generally, or tending o
make them shun or avoid him; bricﬂy, defamation is a state-
ment tending to bring a person into hatred, ridicule or con-
tempt. (The element of “ridicule”, though not mentioned in the
main paragraph of section 499 of the Indian Penal Code, is dealt
with in the fourth explanation to the section).

Deceased Persons

Imputing anything to a deceased person may amount to de-
famation if it would harm the reputation of that person if living
and is intended to be hurtful to the feelings of his family or
other near relatives. An imputation concerning a company or an
association or collection of persons as such may also amount to
defamadon.

The imputation regarding a deceased person must not only
harm the reputation of the deceased person concerned if living,
but must also be intended to be hurtful to the feelings of the
members-of-his family or other relatives. (N. §. Nanporia vls.
Brojendra Bhowmick, (1975) 79 C.W.N. 531, Section 499, First
Explanation].

Harming Reputation

The meaning of “harming a person’s reputation” is explained in
the fourth explanation to section 499. The imputation must
directly or indirectly, in the estimation of others - (a) lower the
moral or intellectual characier of that person, or (b) lower the

character of that person in respect of his caste or his calling, or
(c) lower the credit of that person, or (d) cause it to be believed
that the body of that person is in a loathsome state, or in a state
generally considered as disgraceful. The meaning of this ex-
planation was spelt out in a Calcutta case by Mr. Justice Lahiri
as under: [Debajyoti Burman ols. The State, I.L.R. (1957) 2 Cal.
181, 191.] N

“In my opinion this explanation does away with much of the
fine distinctions under the English law and seems to imply that
what constitutes defamation has to be determined not upon an
interpretation that may be found for a word by a laborious
research in a court of law, but upon the meaning thar might be
conveyed by the word to a reasonable and fair minded man. I
am prepared to concede that a meaning that might be conveyed
to a morbid or suspicious mind cannot be taken into account for
this purpose. The word ‘others’ in the explanation refers in my "
opinion 10 a reasonable and fair-minded man and not to a man
with a morbid or suspicious mind.”

The explanation speaks inter alia of “casie”. So long as caste
prevails, an attempt to minimise or ignore existing sanctions is
conurary to the public good. [Umed Singh v/s. Emperor, A.L.R.
1924 All. 299, 301 (per Walsh, J.). (Case of slander)].

Concept of Good Faith

Coming 1o the exceptions to section 499, the first observation to
be made is that most of them require “good faith”. The defini-
tion of “good faith” (Section 52, I.P.C.) in the Indian Penal
Code provides that nothing is said to be done or believed in
good faith which is done or believed without due care and
attention. The definition in the Code seems to superimp:  he
concept of due care and attention on that of honesty of pury. :e.
In other words, honesty of purpose is certainly required. In
addition, due care and attention must also be present in order to
constitute good faith. The element of “good faith” is of particu-
lar importance to persons in the media. To illustrate this, two
decisions may be cited. In a case which went upto the Privy
Council, (Channing Amold ols. King Emperor, A.ILR. 1914 P. C.
116) the accused, the editor of 2 newspaper, published an arti--
cle alleging that the district magistrate, in discharging a military
officer for the offence of rape, had committed a breach of trust
and was unworthy of the positon he held. In fact, the Lieute-
nant Governor of the Province had exonerated the district
magistrate; and the editor did not produce any fresh informa-
tion on the basis of which he made made the allegation. Hence
the plea that the publication was made in good faith did not
succeed. In the second case, which is comparatively more re-
cent. (Sahib Singh vls. State of U.P.,. A.LR. 1965 S.C. 1451,
1467, para 11) there was a reckless com.mcnt in a newspaper
article that “the prosecuring staff at Aligarh” was corrupt. No
instances of bribery had been cited, and good faith was, there-
fore, held to be absear.

Another general point concerning the exceptions to section
499 must be noted, namely, that the exceptions are exhaustive
and no exception derived from English law or from any other
source may be engrafted thereupon. (Satish v/s. Ram, A.LLR.
1921 Cal. 1) Of course, besides the specific exceptions given in
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lhe section, account must be taken of the general exceptions to
. criminal liability given in the Code. (Sectons 76 to 106 of the
“LP.C.). For example, if a person is, by threat of instant death,
forccd to make a defamatory statement, he is immune from
i ].mbl.hty under one of the general exceptions. (Secuon
}, [.P,C.)'An important exception, previously dealt with in 2
I -‘Act which had a fluctuating history and which is now
“ incorporated in the Constitution, protects statements made by
“way of| pubhcanon of proceedings of Parliament and state legisl-
- atures, provided there is no malice. [Article 361 A, Constitution
Df India inserted by the Constitution (44th am:ndment) Act
"with effect from 20 Junc, 1979).

"Parllamentary Proceedings

“ Further, the Constitution of India, in articles 105 and 194,
. protects: statements made by members during the course of
proceedings in Parliament or legislatures. [Cf. Tej Kiran v/s.
‘Sanjiva Reddy, (A.LR. 1970 S. C. 1573, 1574)]. Malice does
" not take away this protection for members of Parliament, etc.
Bur it would rake away the protection for publication outside
'Parham:nt, etc. of the concerned proceedings, since the protec-
tion for-such publication is, under the Constitution, dependent
~on’ absence of malice. (Article 361A, Constitution of India).

: Exccpuons

‘The 'ten. exceptions 10 section 499 of the Indian Penal Code,
~ protect certain classes of statements from criminal liability for
defamauon They are bm:ﬂy stated and analysed below:

Fust ‘exception: True statement made or published for the
r pubhc ‘good. (Good faith is not required under the first excep-
:.'non, -but truth is; contrast the ninth exception, whcre truth is
fnot required, but good faith is).

ﬁ' "Second excepnon. Opinion exprcsscd in good fa;th respecting -

“the condur.t ‘of a pubhc servant in the discharge of his public
“ functions., or respecting his character,” so far as' his character
appears in that conduct, and no further.

Third cxcepnon Opuuon expressed in good fauh rsspcctmg
the couduct of any ‘person rtouching any public quesuon, and

‘respecting his character, so far as his character appca:s in that
conduct, and no further.

- Fourth exception: Publication of a substantially true report of

the procendings of a court of justice or of the result of any such
proce ?LLS (Such pubhcanon may, however, constitute some
other offehicé under a'statutoryj provision regu.{anng the report-
ing of jlidscial proceedings). i

Fifth €xg ption: Opinion expréssed in good fauth respecting the
mcritsio{: ny casc decided by a'}:oun of justice or rESpI:CU.ng the
-conduct of any person as a parly, witness or agcnt in any such
case of nicspecnng the character of such person, so far as h.lS
cbaractj appears in that condlict, and no further.

Sixth excgption: Opinion eprcssed in good faith respecting
the me‘rﬁs of any performance which its author has submitted
to the iuiremmt of the public or respccung the character of the
author, so}far as his character appears in such performance and
no furth¢
Seventh‘ exception: Censure passed in good faith on the con-
ductof a ;jerson by a person having authority over him (confer-
red by lawior arising out of a lawful contract) where the conduct
is in malufrs to which such lawful authority relates.

E:ghih exception: Accusation ‘preferred in good faith against

ANy person to one who has lawful authority over that person
with respcct to the subject matter of the accusation.

I

- meant for newspapers. (Section 8 of the Law of Libel Amend-
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Nmt.h exception: Imputauon on the character of another made.
in good faith for the protection of the interests of the person
making it, or of any other person, or for the public good.
(Truth is not required, but good faith is; contrast the first
exception.) )
Texth exception: Caution conveyed in good faith to onc persuu
agamst another and intended for the good of the person o
whom it is conveyed, or of some person in whom that person
interested, or for the public good. .
In India, in criminal cases, questions of privilege (ih a pro-
secution for defamarion) are determined exclusively by the p
visions of the Indian Penal Code. Accordingly, an oral sta
ment made by an accused person before the court carries only 1 7
qualified privilege under the ninth exception to section 499 of
the Indian Penal Code. (Champa Devi v/s. Pirbhu Lal, A.L RJ ;
1926 All. 287).
Belief in the truth of a statement factuaﬂy inaccurate is not a
basis of privilege. For example, excepfion 9 to section 499 can-~
not be read as meaning that if the person making the imputa
tion believes in good faith that he has beén acting for protecting
his interest, then he is not liable. The interest must exist, objec-
uvr.}y and not merely in the mind of the accused. The expressé
ion “good faith” used only once in the excepton is used in
connection with an act. (Bhola Nath vls. Emperor, A.LR. 1929
All. 1, 8).

Retention of Criminal Liability

The question whether criminal habxhry for defamation sbould

be retained has been widely debated in the United I\.mgdom
but ultimately the offence of criminal libel, in so far ‘as
punishes defamatory libel, continues 1o be punishable in the
United Kingdom. It may, of course, be mentioned that in th
United Kingdom where a newspaper is proposed to be prose:
cuted for libel, it is necessary (o obtain the permission of the
judge in chambers by virtue of a specific statutory prov:smn

B interel:
8(1) procet
-] 1) proce

ment Act, 1888). Lord Shawcross has been one of the stron, =
advocates of atolishing criminal Lability for libel altogether, or *
of allowing a right of appeal agm.nst the decision of a judge to
grant leave for a libel prosecution against a newspaper, (Lord
Shawcross, article in The Times, 26th May, 1977). But no such
amendment of the law has been carried out. In fact, stmng B
views have been expressed in the United Kingdom against s
proposals for abolition of the offence.

- In an editorial in the London Times, [leading article, The
Times, 15 May, 1977, referred to by J. R. Spencer, “The Press *
and the Reform of Criminal Libel”y in Glazebrook (Ed.),
Reshaping the Criminal Law (1978), pages 266-284], it was
suggested that criminal libel ought to be restricted to cam'
where it creates a risk of breach of the peace. But the suggcsuon
has not been accepted in the United Kingdom.

Fact and _Comment

The second, third and sixth exceptons concern fair comment.
Comment must be based on fact. This implies that the facts
alleged must be true. It follows that any allegation of fact im-
puting an act of misconduct remains unprotected by the de-
fence of fair comment, although the plea of truth can be taken if -
the allegation can be proved 1o be true. (Nadirshaw v/s. Piro-
jshaw, 15 Bom. L.R. 130,-169 (1913). This is illustrated by a.
Calcurta case, which held that imputing to a person the com-
mission of a criminal offence does not fall within the range of’

“fair comment™. [Barrow vfs. Lahiri, (1908) I.L.R. 35 Cal
495).

‘conditions
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’Ihc comment of oourse, must bc relevant to thr. subject -

" epithet “fair” embraces the meaning of honest, 2nd also the
sspect of relevance. The iew expressed must be honest and
must be such as can fairly be called criticism. [McQuire ofs.
Western Momming News, (1903) 2 K.B. 100, 109, 110 (Collins,

words exceed the proper limits. (Union Benefit Guarantee Co. "
ps. Thakorlal, A.1.R. 1936 Bom. 114, 120].

Public Interest

It is also necessary that the comment must relate 1o matters of
public interest. In the very natire of things, there can be no
definiton of “matter of public interest””. Such maters are
numerous, and usually grouped under certain. heads;. but,
generally speaking, they are matters which invite public aten-
ER% ton, and which are open to public discussion or criticism.
g2 :Alitha Rustomji ofs. Nusserwanji, A.I.R. 1941 Bom. 278, 282.
8 The following instances, collected by Iyer [Iyer, Torts (1975),
B pages 245-246, para 40] and based mostly on case law would be
helpful for understanding the wide scope of “matters of public:
interest’™:
(it proceedings of public bodies;
ii* proceedings of courts (subject to the law of contempt of
court);
iy administration of government departments;
:iv. administration of public charities;
v+ administration of public companies;
§ (vi: proceedings of public meetings or loeal authorities;
.ii published works;
vil) advertisement of a new company, scheme or cha.rity;
{ix} controversy carried on in the public press;
‘x:character and quahﬁcauons, even the private life, of persons
weking a public office or position.
Of course, there is no definition in the books as to what is a
matter of “public interest”, To.quote Lord Denning’s observa-

" matter commented upon. [See Iyer, Torts (1975), para41]. The

M.R.)]. Mere honesty of purpose would be of no avail if the ‘; All E. R. 193, 198 (C A)].

tions as to the scope of ‘public interest: ~
“Whenever a matter is such as to affect people at large, so

that they may be legitimately interested in, or concerned at,

. what is going on; or what may happen to them or others, thenit _

;is a matter of public interest on which everyone is entitled to

makc fair comment”.[London Arists Ld. vls. Litler, (1969) 2

Newspapers'

"In theory, newspapers are subject 1o the same rules as other
critics, and have no special right or privilege as such. But, in
practice, they do enjoy considerable latitude so far as the de-
fence of fair comment is concerned - a fact noted in a perceptive
passage by Iyer. (Iyer, page 27, para 42): This-had becn noticed
earlier by Lord Haldane in an obiter dictum. [Fohn Leng ofs.
Langlands, (1916) 114L. T. 665, 667, referred to by Iw:r] In
theory, the journalist’s right to comment on matters of public
interest is the same as that of an ordinary ciuzen, so that writers
in newspapers have no special privilege of making unfair im-
putadons or comments. [R. K. Karanjia v/s. K.M.D. Thack-
ersey, A.I.LR.1970 Bom. 424]. Bur, in practice, so far as allega~
tions made against public men are concerned; the courts tend to
be liberal and they seem to tolerate very strong attacks. “You
cannot meet a whirlwind with a zephyr” - an observation of
Justice Darling [Crossland vofs. Farrow Times, Feb. 7, 1905, See
Iyer, page 248, fn. 12] whose approach seems to have been
followed in India also. [Narayanan vfs. Mahendra Singh, A.I.R.
1957 Nag. 19]. A Madras case [Madras Times Lid. ols. Rogers,
30 M.L.J. 294] on the subject is usually cited on the point. The
newspaper involved was the Madras Times. It had described
the secretary of an association of railway workmen as “a mis-
chievous agitator with overweening egotism misleading the men
and fomenting a strike for selfish objects.” The criticism was
held 1o be within the limits of fair comment.

P. M. Bakshi is a former member of the Law Commussion of India.

Workmen’s Compensation Act, 1923

B of this important act in a two part article

B

Employer’s Duty at Common Law

AI common law the master is under a duty to use reasonable
care to ensure that his employees enjoy safe working
cwonditions. The employers cannot divest themselves of that
B duty though they perform it through an agent. [Lochgelly Iron
& Coal Co. Lid. vfs. M. Mullan, 1934, A.C.I]. The obligation is
three-fold- the provision of a competent staff of men, adequate
material, and a proper system and effective supervision.
B (Vilsons and Glyde Coal Co. Lid. ols. English, (1937)3 AL E. R.
i 628, H.L.]. The employer must provide safe plant and
2ppliances to fulfil this duty. [Davie vfs. New Merton Board
Mills Lid., (1959) 1 All E.R.346]. The system of working must
b safe and sound. [General Cleaning Contractors Ltd. wois.
| Christman, (1952) 2 All E.R. 1110 H.L.]. The employer must
50 have a place of work and saie access to it. [Braithwaite ofs.
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The Workmen’s Compensation Act, 1923 lays down the law regarding compensation to workmen Sfor
accidents arising out of and in the course of employment. D.S. Cﬁopra elaborates on the pro*vmons

.South Durham Steel Co., (1958)3 All E.R.161]. He must also

provide a competent staff of men. [Hudson ofs. Ridge

Manufacturing Co. Lid., (1957) 2 All E.R. 229].

At common law, an employer i1s bound to take reasonable
care in the choice of his servant. He shall secure and maintain a
plant, appliances and machinery in the proper shape for the
work 10 which they are to be used and he must combine the
personnel, plant, equipment and machinery in a safe system of
working. It is absolutely essential that the master provides a
competent staff. It is his primary duty and failure to discharge
such of his servants as are incapable will amount to actionable
negligence in the event of others being injured.

As a general proposition it may be said that the duty owed by
an employer to his workmen is one of reasonable care. [Latimer
ols. A.E.C. L., (1953) 2 All E.R. 449 H.L.].
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Exceptions

e *The first exception to these rules is the doctrine volenti non fit
. 'injuria, i,e. the employee voluntarily assumed the risk, The
employer must show that the workman undertook that the risk
should be on him. It is not enough that whether under protest
or otherwise he obeyed an order or complied with a request

~ which he might have declined as one which he iwas not bound
either to obey or comply with. It must be shown that he agreed
that what risk there was should lie on him. [Bowater v/s.
Rowley Regis Corporation, (1944) 1 All E. R, 465, Imperial
Chemical Industries v/s, Shatwell, (1964) 2 All E.R, 999 H. L.].
The employer must show that the accident arose our of a risk
necessarily incidental to the employment of which risk the
scrvant was aware of and which he voluntarily accepted as a
part of this employment.

Second, contributory negligence on the part of an employee
will reduce the damages awarded to him. [Stavley Iron & Steel
Co. L. vis Jones, (1956) 1 All E.R. 403 H.L., Stapley vls.
Gypsum Mines Lid. (1953) 2 All E. R. 478 H.L.]. This can
thpcn in cases where both the employér and the employee are
at fault, But if in such a case the negligence of the employer and
the employee can be segregated, the courts would apportion the

. damages according to the measure of the fault of the employer
and the employee. Third, the employer can get away from this
common law liability by insuring the employees voluntarily or
compulsorily under a statute.

Statutory Liability

Section 3 of the Workmen’s Compensation Act, 1923, deals
with - the, employer’s liability for corrpensation for injuries
suffered by a workman due to an accident arising out of and in
.the course of his employment. It provid¢s that if personal injury
Is caused to a workman by an accident irising out of and in the
course of his employment, his employzr shall be liable to pay
compensation in accordance with the ‘:rovisions of Chapter II
of that Act.

Personal injury means physical injiry or hurt; however it
does not mean that actual physical hurt must appear in order to
" make an injury compensable. It does not exclusively mean biow
to the human {lesh only. [Indian News Chronicle Lid. vfs. Luis
Lazares, 3 F.J.R. 190]. The word personal i m;ury has also been
defined as including any discase and any impairment of a
persons physical or mental condition.

Agrident when used in its popular and ordinary sense means
ghap or untoward event not expected or designed, [Fenton
| olsi| Thorley & Co. Lid., 2903 A.C. 443] Bai Shakri vls New
: Chowk Mills, AL R 1961'Guj. 34; Laxmibai v/s. Bombay
Pdfj Trust, A.ILR. 1954 Bom. 180; Parvatibai vls Rajkumar

ifls A.LLR. 1959 M. P.281.] i.e. an event not expected or
des:gned from the workman s stand-point; it is not enough that
others would have: expcttcd it. [Clover Clayton & Co.
Hug}es, 1910, A.C.242). ¢

The term ‘accident’” would also include oceurences
intentionally caused by others, such as murder-of bank cashier
[Nubez vfs. Rayne & Bum, (1910) 2 K. B. 689] or murder of
school master by pupils. [Trim Foint Distrirt School Board of
Manggemmz vls. Kelly, 1914 A.C. 667].

Key Phrase Interpreted

’I‘he words “ansmg out of and in the course of employment”
are most material in determining the liability of the employer.
' Idennca.l words also appear under the relevant English statute
(now Section 1) National Insurance (Industrial Injuries) Act,
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-ment” are understood to mean that “during the course of
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1965. These words have been subjected to so much of judic
scrutiny that Lord MacMillan has obscrved that-

“Few words in the English Language have been subjected
more microscopic judicial analysis than these gnd in an effort
expound them many criteria had beem proposed and may
paraphrases suggested. But it was manifestly impossible m
exhaust their content by definition, for the circumstances and
incidents of employment were of almost infinite variety. This
least however could be said that the accident in order to give
rise to a claim for compensation must have some relation (o the
workmen’s employment and must be due to risk incidental g
that employment as distinguished from risk to' which i 3’ o allor
members of the public were alike exposed”. [McCullim ol 28
Northumbrian Shipping Co. Lid., (1932) 147 L. T. 361). -

Lord Wrenbury on the other hand was more candid in saying®
that “the decisions upon it are such, that I have long sino
abandoned the hope of deciding any case upon the words “oa
of and in the course of” upon grounds satisfactory to myself o
convincing to others”. [Armstrong Witworth & Co. vls. Redford
1920 A.C. 757, 780]. The Calcurtta High Court also spoke in th
same vein while expressing the difficulty in Construing hes
words. It observed that “there is hardly any general pnnc: 5
which can be evolved to explain and define the phrase arising 3¢
out of and iu the course of employment, but attempts have beer®§
made to explain it by classification viz., to the nature ofi
conditions, obligation and incidents of employment..... I do -:_
if any universal test can be found. Analogies not always so closg
as they seem to be at first sight are often resorted to, but in
last analysis each case is decided on its own facts.” [Golden Soaf
Factory Lid. v/s Nakal Chandra Mandal, A.1.R. 1964 Cal. 217,

Causal Connection Necessary

The words “in the course of the employment mean “in the
course of work which the workman is employed to do and
which is incidental to it.” The words “arising out of empla

- Lord Ge

ployment injury has resulted from some risk incidental to an accid

duties of the senice, which, unless engaged in the durty ow
to the master, it is reasonable 1o bélieve the workman would ng
otherwise have sufferred”. There must be a causal relationship
between the accident and the employmen: If the accident had
occurred on account of a risk which is an incident of the em;
ployment the claim for compensation must succeed unless of SRR,
course the workman has exposed himself to an added peril
his own imprudent act. [Mackinnon Mackenzie & Co. vls Ib by -
him Mohammed Issack, A.1.R. 1970 S.C. 1906 (1970) I.L.L J S8

165 1970 Lab. I.C. 1413; (1970) I S.C.R. 869. Lancashire and8

Yorkshire Rly Co. v/s Highley, 1917 A.C. 352; 86 L.J.K.B. 71533088

There must be some, causal connection between the death of
the workman and his employmcnt If the workman dies as
natural result of the disease from which he was suffermg i
while suffering from a particular disease he dies of that diseast}
as a result of wear and tear of his employment, no liabilirgQtr
would be fixed upon the employer. But if the employment is 238
contributory cause or has accelerated the death, or if the dead
was due not only to the disease but the disease coupled with thei
employment then it could be said that the death arose out of th

emploj
ore the

if the ris
accident
the
ationship

SN ies

employment and the employer would be liable. Even if 2 [rZ?:Iiré:
workman dies from a pre-existing disease, if the disease &

aggravated or accelerated under circumstances which can be Yo Liabi
said to be accidental, his death results from injury by accide 0 certain

[Mackinnon Mackenzie & Co. vls. Rita Femmandes, (1970)1
C.W.R. 83].




When Employment Commences

Normally it can be said that an accident is in the. course of
anployment if it amses during the period between
commencement and termination of employment. Employment
commences when the employee reaches his employment and
erminates when he 4eaves it. An accident is also deemed to
pave arisen in the course of employment if the employee travels
» & passenger -of.any vehicle-with -the- express-or~irrplied
rmission of his employer. [B.E.S.T. Undertaking ols. Agnes,
23S F.J.R. 665 (1963)I1 L.L.]J. 615; Saurashtra Sal: Mfg. Co. vls.
Bai Velu Raja, A.I.R_ 1958 S.C. 881]. A reasonable interval is

whether a person has already commenced his work. A'workman
custaining injuries after having been discharged o receive his
wages was acting within the course of his employment. [Riley
ps. Holland, (1911}1 K. B. 1029]. So also an employce who
B arrives earlier than the tme he is expected to commence his
work shall be deemed to be in the course of employment if he is
doing something for the benefit of the employer which is not
necessarily connected with his work. [Sharp o/s. _'fofm.son&' Co.
11905) 2 K. B.139).

Compensation Disallowed

The Appellant was an omnibus conductor standing in
uniform on the platform of his bus. He was injured when
ssaulted by a gang of youth who made it a habit to assault
people. The appellant claimed disablement benefit under the
National Insurance (Industrial Injuries) Act, 1946. However it
wae. held that he could not recover because though the injury
was sustained “in the course” of his employment it did not arise
“out of”’ the employment. The attack on him was made as a
persen in the street and the appellant was not singled out by
rason of any particular circumstances connected with his
employment, such as his wearing uniform or as he might have
money on him. {Ex parte Richardson, (1958) All E.R. 689].

Lord Goddard has explained the position clearly. In the case
of an accident in the course of employment, if there is no other
evidence, then it is to be deemed that the accident arose out of
the employment. If, however, the facts which are in evidence
telore the commissioner can amount to evidence to the
@ contrary, then the presumption disappears, and it is then for
B the applicant to prove that the accident did arise not only in the
course of, bur also out of his employment.

B Decisive Test
The test therefore is:

‘a} If the injured person is exposed to risk as a result of his
amployment, and” an acmdent occurs, he will be entitled to
claim benefits, but

8 if the risk.is one that the public generally, is exposed to; and

B8 tnless the claimant can show that there was a causal
iclationship between the accident and the employment. [A.IR.
R 1956 Pat. 299].

The words “arising out of and in the course of employment”
3 "ced to be deleted from the section and words establishing a

Causal connection of the employment with the acadent should
be introduced.

No Liability

In certain cases the statute itself protects the employer from
“ability. Proviso to Section 3(1) states that the employer shall
* be liable:

aso allowed before the work commences for determining

i accident occurs, he will not be entitled. to claim benefits,.
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. (@) in respect of any injury.which does not result in the total or

partial disablement of the workman for a period exceeding
three days.

The period of three days prescribed’in the proviso is called the
walting period.

(b) in respect of any injury not resulting in death, caused by an -
accident which is directly ateributable to-

1. the workman having been at the time thereof under the
influence of drink or drugs, or

2. the wilful disobedience of the workman to an order expressly
given or 10 a rule expressly framed for the purposes of securing
the safety of the workmen; or

-3. the wilful removal or disregard by the workman of any safety

guard or other device which he knew to have been provided for
the purposes of securing the safety of workmen. Ahmed J. in
Bhurganga Coal Co. v/s. Sahabejan, (A.I.R. 1956 Pat. 299) said
that “in my opinion proviso (b) of section 3(1) applies to, only
those cases of injuries which do not result in death. Where
therefore the injury has resulted in death the question as to the
disobedience of any rule or order is not material at all so long-as

it can be reasonably held that the accident arose out of and in
the course of employment”.

The fact that the workman is drunk at the time of the
accident does not necessarily prevent the accident from arising
out of the employment. If however the accident was due solely
to workman’s drunken condition and not to any risk of the
employment compensation is not payable.

In Shamber Nath vis. Jagdish Prashad, (A.1.R. 1961 All 89) it
is laid down that “if a workman establishes a case for
compensation under section 3, the onus of proving facts which
will disentitle him to compensation under the prqviso is on the
employer. :

In Bhurganga Coai Co. v/s Sahabjen, it was held that the
following conditions would have to be fulfilled to bring a case
under Section 3(1)(b)(ii)-

1. an order or rule was in fact in force at the time when the
accident happened;

2. the substantial purpose of that rule was that of securing the
safety of the workmen; _

3. the wording of the rule or order clearly indicated that
purpose;

4. the terms of the order were brought to the notice of the
injured workman; 5

5. the order was disobeyed by the workman;

6. the disobedience of the rule was wilful and deliberate and not
due to negligence or mistaken belief;

7. the accident was directly attributable to the aforesmd
disobedience.

In Bhumath Dal Mills ols. Mistry, (1 F.].R. 154) Harries C. J.

_said: “Itis to be observed that to come within the provisions of

this Act the workman must be in wilful "disobedience of an
order. Mere disobedience is not sufficient. Disobedience may
be a result of forgetfulness or the result of impulse of the
moment. Such would not be sufficient as, the statute only

~exempts the employer from liability when the disobedience is

wilful i.e. deliberate and intended.”

Doctrine of Added Peril

Section 3(1)(b)(iii) embodies in effect what is commonly
known as the doctrine of “added peril”. In the Bhurganga

67

. Wé‘:
e




"LAW AND PRACTICE

i .

* Coal Cg. case Justice Ahmed after discussing the English cases
" observed; “The principle of added peril contemplates that if a
workman while doing his master’s work undertakes to do
“something which he is not ordinarily called upon to do and
‘which involves extra danger, he cannot hold his master liable
for the risk arising therefrom, This doctrine comes into play
only when the workman is at the time of meeting the accident
performing his duty.”

Added peril was defined by Lord Haldane in Lancashire &

- Yorkshire Railway Co. vfs. Hightey, (1917 A. C, 352) as a peril

voluntarily superinduced on what arose out of his employment

" to which the workman was neither required nor had authority
to expose himself.

Occupational Diseases

. Section 3(b) refers to three classes of diseases namely those
specified in parts A, B and C of Schedule III of the Act. These
have been called occupational diseases and they have been given
special protection by the provisions of the Act. Diseases not

_ falling under the diseases enumerated in Schedule III would not

.- entitle the workman to claim this special protection. He would

‘ have to :in those cases full back on sub-section (1).

. The contracting of any disease enumerated in Part A of
Schedule III is sufficient to fix the liability upon the employer

as an injury by accident arising out of and in the course of the
emp}oym_ent.

"1 As regards diseases mentioned in part B of Schedule III, the
. liability ‘of the employer is fixed where the workman had
... conunuously served the particular employer for a period of at

" least six months in that particular employment. The period of
-+ “service under other employers in a similar employment cannot
~ be tacked together as the clause refers to cases under a single.
.- employer,’

Pa.rt Cof the Schedule contemplates service in the same kind

.

of employment either under a single employer or under
than one employer. The period of service is to be fixed by
Central Government and is not the six months fixed under Pag8
B of the Schedule. '

The next clause lays down that such diseases are to be trea
as an injury by accident within the meaning of this se
while the last clause enacts a rebuttable presumption that
accidents arose out of and in the course of the employment.:

The first proviso enacts that in a case where the period @
service is less than the period specified by the
Government and if the workman proves that the occupato
disease which he has contracted has arisen out of and in th
course of his employment, the contracting of such disease shal
be deemed to be an injury by accident within the meaning o
the Act. This proviso relates to only diseases covered by P15
of Schedule III only. o _ ST

The second proviso relates to cases where a workmng&
contracts an occupational disease as described in Part B or:
after the cessation of employment. In such a case he mustp
(1), that he had served for the required length of service, (2)
disease was contracted while in employment and not out of

-ilir:

Sub-section 5 of section 3 imposes restraint on the recove:
by the workman of compensation twice over for an identic
injury, The workman cannot have the best of both worlds an
put the employer in double jeopardy. It protects the employa
not only against double payment but also double proceedir

Under clause (5)(b) of section 3 an agreement arrived at ot
of court for payment of compensation can be enforced, and
operates as a rule of estoppel.

(The concluding part of this article will appear in the Oc
issue of The Lawyers),

D. S. Chopra is an advocate practicising in the Bombay High
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These Grey Pages are a regular feature of &
the magazine. They have separate runningr
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reader to use them as a ready reference.
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Would you like any particular topics of law:
to be discussed in the Grey Pages? =~ ~

If you have any suggestions, send them to
us. We will make sure that your needs are-
served, and the topics you suggest are
covered. ' ;
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[EOMMENT

Problems in Motor Accident Litigation

i

T Vhousands of motor accident victims who throng the Motor Accidents Claims Tribunals present a
Thearz rending sight as their quest for compensation 1is frustrated by interminable delays, complicated
procedures and inefficiency by the Tribunal Officers. A. R. Kudrolli traces the history of the tribunals,
the problems faced by litigants and makes suggestions for reform.

apid industrialisation, urbanisa-
Rtion and mechanised transport
have brought in their wake a greater
incidence of accidents involving death
and bodily injury to persoms. The

Bhopal tragedy has focused world

attention on the disaster potental of
the chemical industry. Chernobyl has
sounded the warning bells that disas-
ters do not remain confined within the
narrow parameters of national borders.

But the vast majority of accidental

deaths and injuries occur on the road
in urban areas. Motor vehicles which
traverse the roads swiftly and silently
are things that are dangerous in
themselves. The innocent people who
pet killed and maimed do not have
time to get out of the way. Their safety
instead depends on the split second
Jecision which the driver may make
when the emergency arises. When the
victim dies no other witness may be
left. Even if there is a witness he may
have caught a brief glimpse of some
hitle part of what happened, and by
the time the trial gets under way he
may reconstruct in his own mind, not
what he did see, but what he thinks he
SdW, : .

The common law principle of
vicarious lability which made the
owner of the vehicle liable for the
tortious act of ‘the driver engaged In
driving the vehicle was a search for
wider pockets to satisfy the liability.
The provision for
insurance of motor vehicles against

third party risk similarly provided a~

wider pocket which the third party

could probe and which simultaneously -

indemnified the owner of the vehicle.

Origin of Tribunals

The realisation that the vicum of
road accidents were mainly from
disadvantaged sections of society and
with their limited means were
experiencing difficultes in preferring
claims in civil courts for recavery of
damages, necessitated the

compulsory-

1
Procedure for Application

establishment of Motor Accidents
Claims Tribunals inidally in the
metropolitan and urban areas and later
on to cover even the rural areas where
motor vehicles caused devastation on
the highways.

These Tribunals were intended to
provide cheap and expeditous reliefs.
Cheap because the punitive court fees
levied in civil suits were not chargeable
on these applications and expeditious
because being Tribunals they were not
intended 1o be fettered by rigorous and
intricate procedural laws. These hopes
were soon belied, as ad-valorem court
fees, though on reduced scales were
imposed in some states and stringent
rules of procedure and evidence had
made backdoor entries on account of
the strict application of these rules by
the judiciary and by virtue of some of
the rules framed under the Motor
Vehicles Act.

Delays Backlogs Inefficiency

Thar the system has failed is evident
from the large number of claims of

_these helpless victims which add to the

backlog of pending cases and the
considerable delay in adjudicating
these claims. The innovation of
disposing off these claims before Lok
Adalats which are held from time to
time:is an open admission of the failure
of the system itself. By no stretch of
imagination can the Lok Adalats which
are conciliatory in nature replace the
Tribunals. '

The delay in disposal of claims on
account of the ad-hocism in the
appointment of judicial officers, their
insufficiency, inefficiency etc. are
common 10 the entire judicial system
and need not therefore be dealt with
within the harrow confines of this
article. But the special reasons which if
analysed and removed would eliminate
or at least mitgate the debilitating
delay in disposal of the Motor Accident
Claims can be studied in depth.
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"Tribunal

The claim for compensation, if one
goes strictly by the provisions of the
Motor Vehicles Act, is made simply by
making an applicaton in the form
prescribed under the Rules. The’
application has to be made 1o the
Claims Tribunal having jurisdiction
over the area in which the accident
occured. On receipt of such an
application, the Tribunal after giving
the parties an opportunity of being
heard is required to hold an inquiry
into the claim and thereafter if it so
decides to make an award determining
the amount of just compensation. It is
further provided that subject to the
rules that may be made, the Tribunal
may follow such summary procedure
as it thinks fit. The intenton of the
legislature was to give ample powers 10
the Tribunal to follow a summary
procedure to achieve the primary
objective of providing cheap and quick
relief to the victims. It is not intended
to suggest that the Tribunals should
exercise arbitrary power. But so long
as the Tribunals follow the rules of.
natural justice, there.should be no
cause for complaint on the ground that
the rules of evidence and procedure
were not strictly followed. It is also
evident that the proceedings before the
are not stictly of an
adversary type and the Tribunal itself
to some extent enters the dust of the
battle to render quick justice and to
ensure that just compensation is
awarded.

Fetters on"Tribunal Powers

The Rules framed under the Act by
some state governments, however,
have imposed unnecessary fetters on
the unlimited powers of the Tribunal.
To illustrate, Rule 310 of thé Bombay
Motor Vehicles Rules 1959, in force in
the State of Maharashtra and Gujarat
has applied most of the provisions of
the Code of Civil Procedure to the
proceedings  before. the  Claims

1!




Tribunal and has further provided that
the provisions of the Code in its
entirety shall apply to these
proceedings. It is obvious that the rule
framing authority opted for an easy
option instead of framing an
independent set of rules which would
"have removed the obstacles and
hurdles which plague ordinary civil
litigation. But by virtue of these rules,
what ought to have been a summary
inquiry before a special tribunal, has
-become a long drawn out twial
entangled in the cobwebs of outdated
rules of evidence and procedure. The
¢claims are inordinately delayed and at
times defeated by applicadon of rules
of pleadings and by insistence upon
formal proof of each and every face and
scrap of paper. If the rules had been
framed authorising the Tribunals at
their discretion t admit without
formal proof documents such as First
Information Report, panchnama,
sketch of the scene of the accident, the
post mortem  report, inquiry
certificate, medical reports, cash
memos and vouchers for expenses
incurred etc., most of the delay and
harassment to the parties could have
been avoided.

The next important cause of delay is
the substantive law itself. In granting
compensation, the Tribunals are
required to apply the usual law of torts
which is a product of English common
law. By Act 47 of 1982, a new
provision for liability without fault was
introduced for the first time requiring
the owner of the vehicle to pay a sum
of Rs,15,000/- in a case of death and
Rs.7,500/- in a case of permanent
disablement. The change is welcome.
However, for recovery of adequate
compensation the victim has stll to
litigate and in order to succeed the
application must contain a clear plea
and averment of negligence on the part
of the driver setting out the full
particulars thercof and thereafter he
shquld lead evidence and establish
negligince. He does not succeed by
mer: 1y proving that he hmr;self was not
ent. The view

!

Cou.ct that the compepsation was
recoyerable under the proyisions of the
Motor Vehicles Act on the mere
occurence of an accident:did not find
favour with the Supreme Court.

H
1

16

taken’ by a '
D1V1§1Dn Bench of the Bombay High :

No Fault Compensation a Must

To require an iniurcd person to
prove fault results in the gravest
injustice to many innocent persons. In
the present state of motor traffic, the
person  who uses the dangerous
instrument on the roads should be
liable 1o make compensation to anyone
who is killed or injured in consequence
of its use. It is but logical to assume
that the use of such potential weapons
of death on public streets can be
authorised only on condition that the
people who were injured by their use
should receive compensation.

Even in England, the country whose
laws we have copied, a large section of
public opinjon does not see any reason
in principle for retaining liability only
for negligence. The view is gaining
ground that fair compensation has to
be granted for the injury suffered. The
alternate view is that liability for
negligence should be retained and
those who could prove negligence
should be allowed to prove it, which
would enable them to recover a much
higher sum as damages than
compensation available from the
no-fault fund. The latter point of view
has relevance if the amount of no-fault
compensation is fixed at a lowly figure
as has been done in our country. But if
the compensation for no fault liability
is fixed more realistically taking into
consideration the age, earnings,
dependency etc.., in fatal accidents
and the nature of injury, medical
expenses incurred, degree of liability,
loss of earnings and such other factors
in cases uf bodily injury there will be
no need 1o retain liability for
negligence. Such a system of granting

compensation without proof of fault
would drastically cut down the cost of §
litigation and more unporlamly 3
expedite assessment and grant of
compensation.

The delay in grant of compensation §
is a great source of worry and distress 3
to the victims of road accidents. It i
linked with the medical condition
sometimes known as ‘‘compensation

neurosis”, The unpredictability of the on thi
result of cases based upon fault liabiliry

also puts the claimants under pressure : n
to settle their claims for amounts lesser

than they would otherwise receive.

In this connection mention may be";
made of the far reaching change ;

brought about by the scheme operating §i#, c0nnecC

in New Zealand. The origin of the juggem
scheme is the Report of | the g th

Woodhouse Commission and most of S8 the sy:
the propsals were implemented by the Ji# special
Accident Compensation Act 1972, Ir §il. educati

provides for an all embracing no fault After

system of compensation and the rights §
of action in tort are abolished. The 3§

=
Al

5

[

(2]

—y

compensation paid is related to loss of
earning capacity and in case of faul S8 results |
accidents a widow gets one-half of the @ ter this

compensation which would have been "3 0r [0 pu

paid to the deceased husband if he had '; ing a de
been permanenty and totally disabled g bl‘&n‘f-‘h'
and a totally dependant minor chxld 3 specialil
gets one-sixth of such amount. . 2% M.D.or
. . % thatone

Framing a scheme as is prevailing in 2 super-s;

New Zealand may be the -final &8
solution, but for the present at least, @
no-fault liability introduced under :
section 92A if made more realistic will
go a long way in expediting dn
disposal of these claims.

A. R. Kudrolli is an _advocate aa‘.'cm{u
Bombay. =

. B..M.(
Thesc

% .. Pending)in Ianuary 1986

o .. Instituted in 1986

" i s Disposed in 1986 :

‘' Pending in December 1986
- Net increase in 1986

: : En-ata '
Table 11 in the amcle ‘Original Civil ngauon P 27 of r.hg
July-August issue is incorrect. The correct table is given below

e Instxtuuon, Disposal and Pending Cases in the Clty
- Civil Court in 1986 4

49937
e
351,834 v
3,897,
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Equal Opportunity for
Medical Students?

A recent judgement of the Bombay High Court augurs well for achieving equal opportunity to
applicants seeking entry into the highest echelons of the field of medicine. Rustom Bhagalia reports

on this judgement.

n 3 July 1987, Justice Dhar-

madhikari and Justice Sugla deli-
vered the judgement in the case of
Dr.S.V.Sathe and Dr.M.A.Siddique
v's. The B-.M.C. and Others and the
connected group of petitions. The
judgement which passed unnotced by
the general public, has radically altered
the system of admissions to super-
specialities in the field of medical
educauon.

After acquiring an M.B.B.S. degree
there are two specialised courses for
those who want to study further. The
first is the post graduate course which
results in an M.D. or M.S. degree. Af-
ter this comes the post doctoral course
or 1o put it simply, a course for acquir-
ing a doctorate in a highly specialised
branch of medicine, called a super-
speciality. It is only after acquiring an
M.D.or M.S. in the concerned subject
that one can become eligible to try for a
super-speciality.

B..M.C. Students Privileged

These super-speciality courses are by
and large not run in most colleges in
Maharashtra. Even in the whole of In-
dia there are only a few selected colleges
that run these courses. In Maharashtra
nself it is only the three colleges affili-
ated to the Bombay Municipal Corpora-
tion (B.M.C.) that run most of these
super-speciality courses. It is thus no

cxaggerauon 10 say that by and large —

Bombay is the focal point for super-
speciality courses in all of Maharashtra.
Add to this the intricate labyrinth of
rules and regulatons for different Uni-
versities, different eligibility criteria for
the pre and post graduate medical
courses each intent on safeguarding and
promoting the interests of their alumni.
As also the fact that in Bombay itself,
the B.M.C. frames its own rules for
admission 1o various courses atit’s three
medical colleges, which rules are not
always on par with the rules framed by

the State Government.

The net result so far hus always been
this-whether by accident of birth or
quirk of fate or even by hook or crook,
an admission to the M.B.B.S. course at
a B.M.C. run college was the key for
everything. Subject to his merit a
B.M.C. student had admission for post
graduate and super-speciality courses
for the asking. And his-merit need not
necessarily scale the peaks since the
competitive field was severely res-
tricted.

In fact as far as super-specialities
went, a preference rule guaranteed that
a B.M.C. alumnus with even mediocre

marks had the chance of being a neuro
surgeon or a cardiologist. It marttered”

less that there were gold medallists and
top notchers knocking for an eniry into
these portals. Their cardinal sin was
that they were gold medalists from
Pune, Nagpur or some other University
in Maharashira. Even a gold medallist
from the Bombay University who-was
not an alumnus of a BMC college was
doomed as far as first preference nghts
to claim admission to a super-speciality
course was.concerned. The ridiculously
absurd equation that passed off for
“merit” was this... a rank failure with
even border line passing marks who was
an alumnus of a B.M.C. college was

given a chance to be a neuro surgeon or -

a cardiologist even though a gold medal-
list from the same University but not
belonging to one of the B.M.C. colleges
was available. If this gives you second
thoughts about consulting a cardiolog-
ist or neuro surgeon from Bombay, the
less said the better about how ‘“just-
”such a system worked in practse.

Students from other Universities in
Maharashtra, were the worst hit. As far

_ as they were concerned, it was a dead

end. No student {rom any other,Uni-
versity in Maharashtra had any chance
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whatsoever to-be considered on a first
preference basis for any super-
speciality course at any B.M.C. college.
If there were no such courses being run
at the colleges from where they passed
out,it was just their bad luck. The con-
stitutional guarantee of equal oppdr-
tunity lay impotent and sterile for these
students.

Death Knell of Discrimination?
To the extent that the Bombay High
Court breaks away from this ludicrous

- system it is certainly most laudable and

a boon to applicants from the rest of
Maharashtra. The High Court has
directed that the first entrance exam for
admission to super speciality courses in
Maharashtra be held for the July 1987
batch. Since these directions of the
High Cdurt are of extreme importance

" and relevant to every eligible applicant

in the whole of Maharashtra, it would
be helpful to have a look at some of the
salient features of the impending entr-
ance examination.

1. For the July 1987 batch there will be
no institutional preference at all for
B.M.C. applicants. The erstwhile auto-
matic selection of B.M,C. students on
first preference basis will not be done
for this batch.

2.The authorities will shortly advertise
the- new scheme for the entrance ex-
amination through newspapers and/or
college notice boards, when all eligible
may apply. In fact ai the time thisarticle
is being written ‘i.e. in August 1987)
there do not appear to be any signs of
the exam being held soon.

The above directions are basically for
the July 1987 batch only. In January
1988 the super speciality seats could be
filled partly (50% on institutional pre-
ference basis and partly (50%) by hold-
ing an entrance exam.

Continued on page 1¢r
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TOLATION OF DEMOCRATIC

IGHTS IN

INDIA

reventive
democrac

;red by A.F.Dcsm‘, Popular Prakashan, Bombay, 1986. Review by : Anuradha Ghandy Price: R

) ecently the anti-terrorist Act was
\given a fresh lease of life as an
dinance with even more stringent
wisions, enhancing the minimum
aishment under the Act from three
s to five years. This action of the
atral Government went by almost
questioned, jeopardising even
‘ther the state of civil liberties in the
mtry., The ease with which such
iconian legislation is accepted in
iia reflects the lack of a civil liberties
asciousness even among the urban
ucated, and 1t is to this
asciousness that civil liberties and
mocratic ;rights organisations have
en appealing. A. R. Desai’s book,
olation of Democratic Rights in
Hz, & 2 ‘comgribumior o This
vement against the repression ol the
lian State.
This bulky 650 page book is the first
a two volume work which brings
ether  articles, reports and
estigations ~on the violaton of
nocratc rights in India since 1970,
R. Desai, a well known sociologist
scholar, has undertaken this work,
with official sponsorship, but due
his interest in and love for the
ggle of the people to assert their
its.
he book divided into four parts
s with (1) the UN Declaration of
nan Rights and related Covenants,
the Indian Constitution and
emoractic legislation, (3) Reports
3&Amn&cty International on India,
Sovernment Violence of the Pcc)ple
uding police atrocities,‘encounter’
nga, andd the situation in areas

red as ‘disturbed’ like the
th-East, * Punjab and Andhra
lesh,

last garty of the book covers a
:ty {of issyes with reports of the
ession and atrocities faced nD[Pnly‘

eople an organisations struggling
cquahty and justice, but ;also
nary cmiz;:ns. The book mcludes
des on {the repression onj the
ant movement in Andhra Prafdesh

. rights.

(almost 25 lakh people are living in a
state of emergency in the disturbed
areas of the state), the prolonged
derention of over 20,000 Naxalites
during the 1970s, the murder of
political activists in the guise of
encounters, the mass arrests and
torture during the Emergency and the
death of ordinary petty criminals in
police  custody (Arun  Shourie
investigated the death of 45 ordinary
accused in police custody, the APCLC
investigated 35 deaths in police
custody from January 1984 to Jun
1985), and the political condition in
Bihar and Tamil Nadu. This part alone
is enough to awaken even the most
insensitive into the reality of Indian
democracy, the mwo levels a1 which it
operates: that of pupers and that of

fact.
The Indian government is a
signatory- 12> the Internaconal

Covenant on Civil and Politcal Rights.
Yet report after report of the Amnest
Internatiogal points out thar it has
violated almost every provision of this
Covenant. The Indian Government’s
objection to Article 9 of the Covenant
is significant. As Padmanabhan and
Mukhoty’s articles on the Indian
Constitution reveal, articles
‘guaranteeing’ fundamental rights are
rendered meaningless in the face of a
provision for preventive detention in
the very chapter on fundamental
Unfortunately this provision
was upheld by the Supreme Court in
1950 itself (A. K. Gopalan vis. State of
Madras) and it has played a pivotal role
in the State’s repression against its
political opponents.

The book is not easy reading. It serves
a more useful purpose as a reference
work. The book gathers together
amclcs and reports which would have
been lost to history, but could have
done with more systematic editing. In
many cases information is repeated in
different sections. In many cases, the
source of the article and the date of its
publicadon have not been given.
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Besides, there are many b ’
questions to which one expects A August
scholar like A. R. Desai to ad - passed  th
himself, The continuity in tDésruptive  Aci
structure of law from the cobon 1, 1987, On A
period to the present, the distin oved by the
between civil liberties and democrg v awaiting P
rights and the significance of = ﬁdfﬂﬂl as
distinction for a country like Indiz, ¢ daccrned, the
causes for a lack of democr® the country furth

consciousness in India are impoctmt
questions. But this will have to waiz
the second volume which g
addresses itself to the historical a5p
of the movement for democratic rxghect
Inspite of these weaknesses, the

gthe British-ruled
his Bill Eéﬁgs
Essendal Setvie

nd the Natonal
Special
pplicable to area

is valuable for all those concerned » D pt.l’v:];.dctgrl \
[heideats, ™ :
the natre of politics in India. Thegllge ™ o< ™ " "

price of the book makes ir beyond |
reach of most peopie mterested &
these issues, but the book is qf &
necessary  additon to  librarsy’
especially of courts and colleges.

In 1977, the Indian Government was- 3
the chief sponsor of the UN Geperal 4
Assembly Resoludon calling oa':
member states 1o reinforce their
support for the ‘Declaration against
Torture’ and in 1979 the Indian
Government made such a unilateral
declaration. The Government can get
away with these pious declarations as
long as the press writes about the need
to “intensively grill”’ the Sikh terrorists
and the public approves of these
methods. The point that A. R. Desai’
book is making is precisely this, As
long as we approve and justify the
violation of human rights for a section .
of the people whom we feel deserve no
better, we are preparing the ground for
the same treatment being meted out to
others. Justifying the brutal repression
in Punjab on the grounds of curbing
terrorism, or the open Army rule in the &3
North-East on the grounds of crushing _'_' k 00 opton but to
insurgency is inviting trouble. And 3 accused is guilty
Desai’s book is a grim reminder of just ik ‘proved. Fundame

i “mpmg and

¥ preventive detent

The question
was the need fc
- Terrorist  Bill

*justification ¢
' of State for H
7 previous Acts, ha
¢ rate of acquitals,
"new Bill can be de

The crucial aspe
inch provides

s wi
confessmns of
m—accused If the
- before the desigr
confessmn, then tl

how much this trouble can be. (i criminal law are
b1 reversed with dras
Anuradha Ghandy is a civil liberties activist in '3 8 consequences

Nagpur, Maharashira.
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_ On August 24, the Lok Sabha

and |

" Terrorist
i justification

%L_WARRANTS ATTENTION -

—

Terrorism Of The Legal Kind

Bill.

passed the Terrorist
Disruptive Activities (Prevention)
Bill, 1987. On August 26, the Bill was
approved by the Rajya Sabha and it is
now awaiting Presidenual assent. At
lcast as far as civil libertes are
concerned, the Act effectively drags
the country further back in time than
the Briush-ruled Rowlatt Act days.
This Bill comes on the heels of the
Essendal Services Maintenance Act
and the Nauonal Security Act in 1980,
the Special Courts Act (1985)
applicable to areas declared as terrorist
affected, and then the Terrorist and
Disruptive Activities (Prevention) Act
in 1985, all of which give the state
sweeping and arbitrary powers of
preventive detention.

~ The question therefore arises: What
was the need for a freshly enacted
Bill this year ? The
given by Shri
P.Chidambaram, the Union Minister

1 of State for Home, was that the

§ which

previous Acts, had resulted in a large
rate of acquitrals. By that criterion, the
new Bill can be declared a winner from
the outser, since the procedure
established to frame and try an accused
1S so sweeping and arbitrary that
his/her chances of acquittal are next to
+mpossible. ' -

1--You Shall Not Be Pardoned

.

The crucial aspect of the present Bill
provides it with more
‘convicting powers’ than the previous
Acts had s with regard to the
‘confessions’ of an accused or a
co-accuséd. If the police can produce

: " before the designated court such a

confession, then the court is left with
no opuon but to presume that the
accused is guilty wl the contrary is
proved. Fundamental principles of
criminal law are thus completely
reversed with drastic and far reaching

4 nnsequt_::rnces

B g v

Section 27 of the Indian Evidence
Act, ensures that statements recorded
by the police have no evidential value
in a judicial trial. The notoriety of the
Indian Police in the use of third degree
and other forms of torture have been
sufficiently documented. The new Bill
sees 1o it that the trial of an accused
hinges wholly on the confessions
recorded by the police.

Section 21 of the Bill further sees to
it that in the light of such ‘confessions’
the designated courts have to assume
that the accused is guilty of the
‘terrorist’ or ‘disruptive’ act and he/she
has then to prove innocence. This
again reverses the constitutional
principle that an accused has to be
deemed innocent till he/she is proved
guilty.

Powers of arrest, investigation and
prosecution have been conferred on
not only police officers but any Union
government officer as well. The Bill is
“loudly” silent on the need to record
the arrest of an accused and procedures
to be followed while™ extracting
confessions. To the credit of Shri

Chidambaram, he expressed the -fond

hope that convictions will not be meted
out solely on the basis of confession.
But where are the safeguards against
this? The new Terrorist Act will surely
usher in an era of “confessional
jurisprudence’, a term astutely coined
by a - “Hindustan
correspondent. .
Further in the section on definitions,
the term “disrupter” has been lumped
together with the much dreaded “ter-
rorist”. Thus the law can effectively
frame and detain the participants of a
strike, a morcha or a rasta roko when
the government so desires.

Safeguards

While the Bill provides all the
safeguards o the arresuing,
investigating and prosecuting agencics
of the State to ensure the successful
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reventive detention tronically has come to be accepted as an integral part of India’s version of
democracy. The Terrorist and Disruptive Activities (Prevention) Bill,1987 is yet another addition to
the growing list of legislation permitting arbttrary preventive detention . Susan Abraham dissects the

detention and conviction of the
accused, no such safeguards are
provided to the latter to obtain either a
fair trial or his/her liberty. The Bill
clearly contravenes the constitutional
test that a law taking away ‘life and
liberty’ must be “fair. jusr and
reasonable.”  The  concept  of
“in-camera’ trial has been accepted in
the earlier Acts and incorporated in the.
new Bill. A closed and secret trial will
inevitably stand to the disadvantage of
the accused.

No provisions exist in the Bill of
criterion for selection of judges to
preside over the designated courts,
though again the Law Minister
“hoped”™ that they would be Sessions
or Additional judges with great
experience in trials. Similarly, anyone
who has served for seven years in a
Union or state -government  post
requiring special knowledge of law is
eligible for appoinunent as a Public
Prosecutor in the designated courts

The operation of designated courts
have been further refined in the Bill
providing for the Union Government
to supersede State designated courts.
The 'shifting of cases from one
designated court to another is also
permissible with the concurrence of
the Chief Justice of India. They
obviously imply more centralised
powers to the State.

The only safeguard for the accused
is that the decision of the designated
court is appelable, both on facts and
law, to uv.e Supreme Court. Here, at
least sittings are-public and Supreme
Court rules require the judgements to
be made in public. However, this too is
a skimpy safeguard. since the Supreme

Court remains inmaccessible to the
average citizens of this country.
Susan Abraham is an  aonvisi lauver n
Chandrapur, Maharashtru
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Ni[]‘uscling out Tenants

millions of tenants.

he!decision was made in the case

of Mr. Poh Swee Siang, a farmer
in Thean Teik Estate, a rich vegetable
farmland in Penang against the owners
of the farmland, the trustees of the
Leong San Tong Khee Kongsi and the
developers of Thean Teik, Perumahan
Farlim in Malaysia. Mr. Poh had been
a tenant of a 6 acre piece of land in
, Thean Teik Estate since 1950 .He had
built up his farm and had become a
successful farmer, with several
vegetable plots, many chicken
co-operatives, a hatchery, a pigsty and
other facilities like a water sprinkler
system and a mechanised feed-mill
mixer.

Thean Teik Estate stands on 142
hectares of first-grade land owned by
the trustees of the Leong San Tong
Khoo Kongsi, a registered society of
clansmen formed in 1834. For several
decades, the land has been rented out
to farmers, consisting of more than 400
families with a total population of
12,000. This Estate is of vital social
and economic importance to Penang,
supplying much of it’s food and fruit
requirements and also mear, eggs and
milk. The wouble began in January
1982 when the landowners asked a
developer, Perumahan Farlim to
develop Thean Teik into a housing
estate, comprising of more than 4000
houses. The developer had offered a
flat unit of 630 square feer area to each
affected household and compensation
for loss of crops and farmland.
However, this offer was rejected
. because' these tiny, crowded flats
would be of little use to the farmers
who would be deprived of their very
source of livelihood.

Prosperous Estate Destroyed

In the case which Mr. Poh first
brought up to the Penang High Court,
he had sued the landowners and
developers for entering his farm with
bulldozers to destroy his vegetable
crops and water-sprinkler system,
without first obtaining a court order

20
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landowners or developers take the law in th
thout seeking recourse to the courts? Yes, dect
Nirmala Bhat comments on this decision that could dis

and in using force to evict him from his
farm. During this incident in October
1982, one of Mr. Poh’s farm workers,
Madam Tan Siew Kee, 33, was shot
dead and some other farmers were
seriously injured,

Being a tenant of more than thirty
years’ standing, Mr. Poh disputed the
right of the landlord -to terminate his
tenancy by a mere one month notice
and claimed that they ought to go to
court-to determine whether they were
legally entitled to take possession and
to get a court order to recover
possession  (under the Malaysia
Specific Relief Act, 1950, which is
quite similar to our own). Mr. Poh also
contended that the landowner or
developer who had terminated his
tenancy could not evict him from the
land by force by himself as this would
amount to taking the law into his own
hands, Several previous legal cases
decided in India and the Privy Council
in London were cited to show that this
should be the law to prevent 4 breach
of peace and to rule out thances of
clashes between landlords and tenants.
He also maintained that the affected
tenant could sue the landlord to be put
back on the land under the provisions
of the Malaysian Specific Relief Act.

The Judgement

The Supreme Court decided that the
landowner and developer did not need
10 go to court first before evicting
tenants. They can choose whether to
seek the court’s permission or evict the
tenants themselves. The Supreme
Court also decided that the landowner
could use “reasonable force” in order
to evict tenants as long as “no more
force than is reasonably necessary” is
used. By doing so, the landowner
would not be committing a criminal act
and cannot be successfully sued in a
civil court.

The judges ruled that the landlord
-had only to give his tenant a reasonable
notice to quit (one month in Mr. Poh’s
case). This applies to all tenants,
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zir own hands and use force to evict their tenanis
ded the Malaysian Supreme Court on 27 Apnl S8
astrously affect the lives and livelthoods of 3

irrespective of how long the tenant or
his family have stayed in their farm or
house, unless the house or building
came within the protection of the
Control of Rent Act, 1966. Otherwise

. the owner is entitled to take the £

remedy into his own hands.

#  protect
g citizen?
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It is heartening to note that the 3§

Indian Supreme Court has interpreted . g
the provisions in the Indian Specific

Relief Act to mean that a landowner

must seek a court order before evicting 3
a tenant, And this decision has also -3

been supported by the Privy Council.

But the Malaysian Supreme Court
judges stated that they could not 3%
fathom the logic of these Indian = 3%
the 2%

decisions and awarded 10
landowner, the right to use ‘self-help'
measures to evict the tenant himself.

The Malaysian Supreme Court, 38
therefore, ordered Mr. Poh to leave his - &
farm and house within three moaths - £
from the date of judgement, without 3§
any compensation. The Court also &
slashed the $ 327,000/- in’ damages B
granted to Mr. Poh by the Penang §{

High Court on 10 March 1986 to only §

23,000/-. This substandally reduced Kt

amount in damages was 320,000/~ for

the sprinkler system and $ 3,000/- for “§
the loss of the vegetables destroyed. To
add 1o this list of multiplying miseries, 3
the court also directed Mr. Poh to pay g

o the landowners the damages ‘8
suffered and costs incurred by them in §
this case.

Implications

rather

asked to leave? If the law is so flexible

evict his tenants with little notice and

3t promise
- 194* or
¥ building
B of notic
¥ even if
renting
& lenant I
can evic
a8 cven w
8| which
8 berween
§ the case
¥ Thus, tl
® role in
B peace.
& upon th
tenant-{z
& Moreove
3% landlord
3 of bein
¥ damages
i} discoura
cvc%s:
The
ensuing
Malaysia
¥ and  soc

g currently
& one mill:
The Supreme Court verdict raises 3
disturbing questions. How 3%
much protectiun do tenants have under
the law? Are people with no homes of #
their own to live in constant insecurity, 7#
never knowing when they would be &
3§ laborious
that the landowner can use ‘“‘reasonable : §
force” (his own private police force) o #¥ permissic
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protecuon and relief mcan 10 any
sitizen?

g  Principally, the ruling seems to be in

contradiction with the principles of
B cquity and justice. To the millions of
| people involved, it can cause loss of
access to land, Joss of jobs and income,
increased  housing problems, a
deterioration in their quality of life,
poverty, imbalances and
inequalities in society. This, in
microcosm, is what will be happening
on a vastly expanded scale with a
snowballing effect.

The law, as it now stands, seems to
offer very litdle protection 1o the
ienants and gives rise to rather
disturbing implications. A tenant has
to vacate when the landlord gives him a
“reasonable” notice (provided the
premises have not been built before
1948 or he has some equity in the
building/land). One month as a period
of notice is considered “reasonable
even if a tenant farmer has been
renting land for over 30 years. If the
tenant refuses to leave, the landlord
can evict him using “reasonable” force
even without going to court first,
which may lead to violent clashes
between landowners and tenants as in
the case of the Thean Teik estate.
Thus, the law diminishes the court’s
role in preventing disturbances of
peace. Also, there is no obligation
upon the landlord to compensate the
tenant-farmer for his loss of livelihood.
dd Moreover, "if the tenant sues the
3 landlord for re-entry, he runs the risk
of being burdened with costs and
damages. This would, in future,
3 discourage a tenant from going 1o court
@ cven justifiably.

The Thean Teik issue and its
} cnsuing repercussions in the whole of

| Malaysia can produce gigantic human.

and social problems.
currently in Malaysia,
one million small rubber holders and
their families and thousands of other
agricultural tepants or sub-tenants.
Apart from these, there are around five
million house tenants and thousands of
small businessmen and traders renting
shophouses. Many of the farmers have
laboriously developed and invested in
the land and improved upon it with the
permission  or encouragement of the
4 landowner:- Hence, they have an
§ cquitable interest in it and are entitled
4 v compensation for the loss of future

There are,

an esumated .

incomie due-to mabx.hl:y 10 <continue-—tenants=—

Thxs should include

farming the land.

Ir the event of evicions by
landlords, there could be tremendous
loss of livelihood as well as dislocation
of houses in the case of farmers.
Alternative jobs are scarce due to
recession and also due to the rapid
increase in population which “limits
agncultural  jobs.  Unemployment
would ‘lead 1t a break-up in
community life and other so-:xologlca]
problems.

In the context of social and
economic development,- . prime
agricultural land will be converted into
housing or commercial land which is a
hindrance to any economy whose
promary function is to attain
self-sufficiency in food production.
Yet, ironically, this is exactly what
would happen. According o a
Malaysian newspaper report, reduced
food production

to shortages in food items, steeply
rising inflation and hefty increases in
the country’s import bill year after
year, adversely affecting Malaysia’s
trade position and balance of payments
with other countries.

Vocal Opponent

The Consumers’ Association of
Penang (CAP) which has been the
foremost and most vocal opponent of
the judgement, has invited the wrath
of the Supreme Court in the form of
contempt action against the CAP chief,
Enick Idris. The CAP and the Thean
Teik Estate Residents’ Association had
issued two press statements in April
1987 to focus public attention on the
need to reform tepancy laws :in the
light of the recent Supreme Court
judgement. The statement lucidly
enumerated the
problems in the Thean Teik case and
also stated the adverse effects on the
economy and society as a whole. If
landowners and developers resort to
“self-help” measures against their
tenzants under the new ruling, it
pointed out that the law gave little
protection to thie tenants while vesting
uplimited power in the hands of
landowners. _

The CAP appealed to the
government to review the existing laws
and to introduce new legislation
protecting the rights and interests of
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.should—. make

in the face of’
increasing population has already led -

human and social

. Pprovisions for security of tenure to

tenants, setting out in clear-curt terms,
the procedure for terminaton of
tenancies and settlement of disputes
and the provision of compensation”in
case of tenant farmers. Undl such a
new Act is enacted, the government
efforts to prevent
landowners from using force to evict
tenants, themselves.

The CAP also exhorted the state
authorities to take all steps to settle all
disputes  between the landlords,
developers and residents in a peaceful
and amicable manner, possibly
through setting up a Tenancy Tribunal
headed by a High Court judge and
based on the principles of equity and
social justice.

Nowhere in the statements was there
any criticism levelled against the
Supreme Court itself nor were any
insinuations made about the bias or
impropriety on the part of the court.
The CAP had only tried to deduce the
possible deleterious consequences that
could arise if the landowners or
developers would use force to evict
tenants as allowed by the ruling.

Yet, within a month of the
statements being published in the
press, the Supreme Court allowed
contempt action to be taken against
CAP President Enick Idris and the
Thean Teik  Estate Residents’
Association Chairman Ooi Chan Seong
and gave leave for an application to be
made 10 commit them to prison for
criticising its judgement in the Thean
Teik Estate case.

Will the Govt. Act?

What can be done to break this iron
triangle of landowners, developers and
residents, before violence escalates and
results into chaos? Obviously, there
are enough legal provisions and
precedents to bring about a long-term
soluton, feels the CAP. Such a
solution lies ultimately with the
government being willing to intervene
upon a subject that could be politically
sensitive especially since the powerful
developers and landowners lobby is
involved. But keeping in mind the
gravity of the problems of the vast
multitude involved, inaction or even
delayed action would only seem like
rubbing salt on a festering wound.

-Nirmala Bhat
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PRISONER WITHOUT A NAME

his month we do an interview with a convict released after having served his term of 4 years. He will remain unnamed,
L ‘ro]*l’ vhat he has to say could be any prisoners story. Although the Supreme Court in several judgements has affirmed that
donot lose their rights behind prison bars and has created several opportunities for them to ventilate their grievances, .
§ remain mainly o} paper. Inside'the jail, it is the writ of the Superintendent, the Failor or the Matron of the ward 3
that 511 the jail and not the Supreme Court. Prison:rights remain an illusion for most prisoners as this interview shows. We S8
hope! this interview, a voice from within the prisoner will help in the process of making prison rights a reality for those

. pris
:ke:g?T

thmuam:is of undertrials and convicts forgotten behind the bars.

i

Q. Can you give us your impressions of
conditiops in Prison? :
A. The most difficult thing about im-
prisonment is the fact that you have no
occupation. Prisoners are confined in
barracks with 80 to 100 others. These
barracks are overcrowded. The bar-
racks open at 6.00 a,m. in the morn-
ing. After the counting of prisoners is
over, rice or wheat kanjee is served for
breakfast. Lunch is at 10.30 a.m. At
about |4.00 p.m. it is dinner time.
There is a gap of about 18 hours be-
tween the dinner and the morning
lunéh. This long period without food is
unbearable. Therefore to avoid being
hungry, we keep the food with us in
. the barracks and eat it cold, later at

" night. There is no reason why this
routine cannot be changed so that
there is a reasonable gap between meal
times. If the timings of dinner cannot
be changed, prisoners should at least
be provided with heaters to warm up
the food.
Q. What about cleanliness and hygiene in
the prison wards?
A. There is a great shortage of water
supply in most of the prisons in
Maharashtra. Most of the barracks are
filled with bed-bugs, lice and mos-
quitoes, Pesticides are not sprayed in
the wards for years.. Due to over
population of inmates in the barracks,
there is wide-spread disease. Clothing
and bedding supplied is not washed
properly, Washing soda-ash is not
enough and those who wish to wash
their linen have to put it in one single
drum of soda-ash water, in which bed-
‘ding and clothing is washed. The pris-
oners suffering from contagious and
infectious diseases are not handled in
time or kept segregated.
Q. Whar are the common diseases in
prison?
A, Scabies, jaundice, T, B, are very
prevalent amongst prisoners.
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Q. Do you get proper medical attention?
A. No. Medicai facilities are poor. The
doctors on duty never care to check the
sick prisoners. Some standard medi-
cines are given without examining the
patient. Drugs are adulterated e. g.
benzene benzonate is originally as
thick as honey but what the prisoners
get is practically water. Other better
quality. medicines-are smuggled out by
the hospital staff "and also used by the
prison staff.

Q. Are the prisoners paid for the work
extracted from them? .

A. Yes. The prisoners are paid for the
work at the rate of 0,70 paise to 1.40
paise per day and that too if the task
given to them is completed. In the
handloom section, a prisoner prepar-
ing cloth of 26“ has to prepare 22
metres per day and only then he will be
given wages of Rs.1/- per day. The
maximum wages that are earned by
prisoners in the factory section comes
upto Rs.36/- per month.

Q. I's the amount you ger by way of wages
sufficient ‘to meet your bare necessities?
A. No. The amount is nort at all suffi-
cient to meet our day to day needs.
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. soda-ash is provided to a prisoner once

F- convicts
. nine mo
. old and
library.

for conv
- for thirt
bought {

The prices of the articles sold at the 3
canteen are going up day by day but %
the rates of the wages have not been
revised. Only 15 gms. coconut oil and

a week, free of cost. A prisoner has to
buy his own toilet soap, washing soap,

tooth brush, tooth-paste from the St & 8reat
coupons he gets. Tea is also not pro- ;1o any
vided and if we want it, we have to 3%’ 11 cu

purchase it at the rate of 30 paise per
cup from our earned wages. We also
have to purchase our own writing
material. Qur earnings are not enough
to buy soap and tooth paste to keep
ourselves clean. The monthly require-
ment of bathing soap and soap for'l

washing clothes would be Rs.11/-.; %8} sion 10 b
Tooth paste would cost about Rs.5/-, “ one librz
Thus, just this basic expenditure ex- . never all
ceeds whart we earn. How can the pris- Q. Were
oners keep.themselves clean and free A, I had
from disease? 3% Bombay
Q. Do prisoners face ill treatmen: from $g! allowed
the prison staff? . novels, T
A. Sometimes the prisoners do have o Criminal
face ill treatment from the prison staff,
who demand bribes for granting facli
ties to which they dre entitled. .
Q. Can a prisoner approach the Superis
tendent if he has a problem? :
A. The process of meeting the Super-
intendent is a lengthy one. The prisoa-
er first has to meet the circle jailor oc 38t
the welfare officer and tell them his €
problem. If they deem fit, only thes 2§
can the prisoner meet the Superinten- g oners use
dent.’ e the grieva
Q. What kind of corruption exists in the g 30YOne.
prison? : vance box
A. There is a lot.of corruption in the fi- Senior Jai
prisons. Right from undertrials to thej the grieva
convicts and life termers, everyone has 8 fore the

to pay the officials for getting their gilla: 8PPCArs.
work done in time, such as a* the timeS¥ Q- Do the
of release of an undertrial on bail orca i e facilitie
acquittal, at the time of release of & ¥% A. The p
convicted prisoner, for family inter-J#: about thei.
officer nor

views, supply of homeé food for undern- ¢ ¢
. 3 inform the




rials, preparing fourteen years report
of life convicts, at the time of parole or
furlough and also in many other ways.
Even lawyers sometimes have to pay
the officials for getung legal inter-
.iews, attesting of vakalatnamas etc.
Q. Is there a library in a prison ? For
c-hom is it wiilised and are newspapers
supplied?

A. Each prison has its own library.
The library books are only meant for
convicts sentenced for more then six 10
nine months. Most of these books are
old and no additions are made to the
library. Newspapers are only provided
for convicts ,that too ,one newspaper
for thirty prisoners.No newspapers are
bought for undertrials. Hence there is
a great shortage of newspapers which
in any case are censored and news
"itemns cut out.

Q. Are you allowed to keep books with
vou ?

A. Prisoners are only allowed to keep
one library book in their possession.
Although the Maharashtra Prison
Manual provides that a convicted pris-
oner is allowed to keep in his posses-
wion 10 books, two religious books and
one library book, the prison officials
never allow the prisoner to keep them.
(J. Were you permirtted to keep books?
A. I had books with me when I was in
Bombay and was harassed and not
allowed to keep the books. I had
novels, the Constitution of India, a
(riminal Manual consisting of
Cr.P.C., the L.LP.C. and the Indian
Evidence Act which I always needed
for helping the inmates to know their
legal rights. These books were confis-
cated by the Superintendent during
the search and were never given back
10 me.

Q. Is there a grievance box for the pris-
oners ?

A. Yes, but only in rare cases, do pris-
oners use these grievance boxes, but
the grievances are never attended to by
anyone. Since the keys of these grie-
vance boxes are in the custody of the
Senior Jailor, he opens them, removes
the grievances and destroys themn be-
.fore the Advisory Board Committee
appears.

Q. Do the prisoners know their rights and
the facilities available to them ?

A. The prisoners have no knowledge
about their rights. Neither the Welfare
officer nor the Circle Jailors.bother to
inform the prisoners of their rights and

facilities, During the time when Shri
Ram Belavade was the Inspector

General of Prisons he had published

books about the rights and facilities
available to prisoners but these books
were pever given to the prisoners.
They were kept in the library to rot
and be eaten by ants. Only faise re-
cords were shown that these books
were issued to the prisoners.

Q. Is there any effort for a reformatary
programme for conwvicts ?

A. The rules provide for reform prog-
rammes, but the prison officials make
po effort.to reform and rehabilitate a
prisoner. One of my friends had ap-
plied to the Goverament for my prem-
ature release, reformation and rehabi-
litation in 1985, but the application
was turned down by the Government.
A prisoner always wishes to reform,
but it is the machinery of the govern-
ment and the police department which
comes in the way. I have noticed in
Pune, when prisoners are released after
serving their imprisonment, they are
taken to the Commissioner’s office by
the Detection of Crime Branch staff
who wait for the release of the prison-
ers outside the main gate and arrest
them again under section 110 of the
Bombay Police Act. Their cases are not
even tried for more than 3 10 6 months
by the Courts in Pune.

Q. On being released after serving the
term of imprisonment are you issued with
the certificates of the work you had done
during your imprisonment ?

A. No certificate of work done is
issued to a prisoner,. This creates a
problem iri getting a job ?

Q. Ewven if you had a certificate would it
help you in getting a job ?

A. No. This is because nobody wants
to give 4 job 1o someone who has been
convicted. That stigma stays with you
for the rest of your life. The State Gov-
ernment can do something to remedy
the situation. They could offer jobs in
appropnate trades, but they will never
do this. There is neither any effort for
reformation nor rehabilitation.

Q. What are your recommendations to
improve prison-conditions ?

A. Improving prison conditions only
will not be sufficient. The machinery
has to be changed. Proper remedies
have to be evolved by the Goverament
for reformation and rehabilitation of
prisoners. Private institutions should
also come up with this programme.
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The insdmtion should not be treated
as a prison but as a reformatory institu-
ton. The post of Welfare Officers
should not be from the Jailor’s cadre
but should come up from other private
institutipns. They should not be on the
establishment staff of the prisons. Dis-
trict Probation officers should also be~
given more powers for reformation and
rehabilitation of the prisoners. At pre-
sent, the same person holds the posi-
tion of the Inspector General of Prisons
and Director of Correctional Services.
The Director of Correctional Services
and its department should be separate
from the prisons as their functions are
completely different. A statutory de-
partment should also be put-up by the
government which should programme
reformatory and rehabilitation activi-
ties. Prisoners serving more than 5
years imprisonment and other desery-
ing prisoners should be given jobs after
their release. The Inspector General
and the regional Deputy Inspector
General should pay surprise visits at
least once a month and look into the
grievances of the prisoners in person.
The Board of Visitors and Magistrates
on their visits should personally
approach the prisoners and see if they
have any grievances, which should be
attended to by an independent com-
mittee. Cultural and recreational acti-
vites should be increased. The Super-
intendent should appoint experienced
cooks (holding degree/diploma) in

order to improve the quality of the

food which is presently provided to the
prisoners. Smuggling of narcotics and
arms which is contnuing on a large
scale must be stopped. Prisons should
be equipped with X-ray machines to
detect these articles which are smug-
gled in by the prisoners with the conni-.
vance of the staff. Prison industry
should be modernised in keeping with
the outer-world indusury which will
give a great scope to prisoners 10 learn
new trades. In one case, the Sessions
Court, Thane while sentencing a pris-
oner to life imprisonment ordered that
the government should arrange for his
reformation and rehabilitation after re-
lease. This direction should be given in
all cases.
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"ADAALAT ANTICS

Language Disputes
\me Chandurkar of the Madras

High Court, on a flying visit to
ombay on the completion of 125 years of
the High Court, complained bitterly that

he fiad, problems wunderstanding the
languagk in Tamil Nadu. He was
depenteht, he said, on his cosleagues and

"wbg}fi nates” to comprehend what was
going on, Language difficulties have then
become the major reason for opposing the
policy ‘of transfers. Of all fthe reasons
offered 1o oppose the transﬁ:}‘ of judges,
this is, surely the least convincing. The
very'judges who complain bitterly about
their language difficulties ‘were quite
happy-to sing the praises of the British
judges who once adorned the benches on
which they today sit. If British judges
could dispense justice 1o the natives
without; complaining; of “language
diffwufgies”, how come the “natives” are
. complaining about their inability to
comprehend a foreign tongue? Obuiously,
!anggag'e has its own political use. And
ironically, this was an occasion when the
Jjudges, | met to sing the praises of the
glorious traditions of our High Court
which {ncluded its colonial origins and
‘British _ judges dispensing justice in a
.. foreign tongue.
:Games Lawyers Play

M, P. Narayanan had commitied
offences under the Customs Act
and Import and Export (Control) Act,
1947, He was convicted by the Chief
Metropolitan Magistrate and sentenced
for one day and a fine of Rs.75,000 was
imposed on him. The Stwte of
Maharashira appealed to the High Court
to enhance the sentence. This appeal was
admitted by Fustice R. A. Fahagirdar
and Fustice Mehta on 6.4.1987. As the
Respondent was in a hurry 1o ger the
appeal heard, he applied for an early
hearing and on 24 Fune 1987, Fustice
Mehta and Fustice Tated fixed 1t for final
hearing on 2 November 1987. One would
have thought that the Respondent would
have waited his tum to be heard on 2
November, 1987. But obviously, he and
his lawyers had other plans. Madhu
- Patel, Advocate for Narayanan, on 10
" August 1987 applied o Fustice Kotwal
and Fustice Kolse-Patil for fixing a daie
for hearing. Why was the application
made 1o them when the appeal had
already been fixed for hearing by unother

bench? Why was it made on 10 August to
this specific Bench when they were sitting
only for those two days for admission?

After some discussion between the rwo
judges, the case was adjourned for final
hearing to 18 August 1987. It was
expected to be placed for hearing before
the regular bench. For mysterious reasons,
Tlhe appeal came up for hearing before the
very same judges again on 20 August
1987. This time, Fustice Kolse-Patil
demanded 10 know from the court clerk
why and how the appeal came up in their
court instead of the regular court to which
it ought 1o have gone. At this, Fustice
Korwal got up from the courtroom and
walked out leaving his Brother-Tudge
Kolse-Patil high and dry. Left with no
choice, Justice Kolse-Patil also left the
Court. Later, the two judges met again in
Court and passed an order which said
“This court 1s preoccupied with old and
part-heard matters and as such it would
be difficult to hear new maiters, especially
when the assignment is likely to change
within a short time. There is also no press-
ing urgency in the mauer”. With this the
curious history of the M.P. Narayanan
appeal has come to a temporary halt.

Several interesting questions arise from
this episode - why did Madhu Patel apply
to Fustice Kotwal and Justice Kolse-Patil
Jor fixing a date for hearing when they
were not the regular bench? Why was the
application made at all when another
Bench had fixed it for hearing on 2
November 19872 Why did the appeal
appear on Board before Justice Kotwal
and Fustice Kolse-Paul when they were
not the regular Bench? Who was
interested in the matier being heard by
that Bench alone and no other?

A Gift of 20 Lakhs
Ac:ing Chief Fustice §. K. Desai

announced  that  the  State
Government has made a grant of Rs.20
lakhs on the dccasion of the completion of
125 years of the High Court. What a
palty sum! At least the High Court
should have insisted on Rs.125 lakhs, one
lakh for every completed year of existence.
However, now that the gift has been
made, how is it going o be spent? If the
‘celebrations’ of 14th August 1987 are
any indication, we will be bored 1o tears
with speeches by judges, pust, present and
future of their glorious traditions, with

felicitations and parties elc, etc.
Instead, why can’t the money be spent ox3
improving services for litigants axd’
lawyers. Why not spend i

photocopying machines to be installed ;3
curtial departments so that certified copies %
can be prompily obrained? Why not on’;
more benches for Htiganis to sit on? Why
not on better library facilities? Why not on .
legal aid? Lets get together and dema
accountability for the way the 20 lakk
rupees are to be spent.

A Reception in Vain

hen L. M. Singhvi made a gues

appearance in the Bombay Highk:
Court, everybody was bending over S
backwards to please him. Why? D. R.:
Dahanuka and K. K. Singhvi sent od
special cards 1o felicitate him. The
Advocates Association of Western India
had @ meeting at which he spoke of the
‘Independence of the Fudiciary’. On a
subject so sensitive he took care to criticise:
neither the judiciary nor the executive.
According to rumours making the rou
of the corrider. of power, Dr. L. M.
Singhvi 15 irying very hard to fill the;
vacani post of Law Minister which A. K.}
Sen quit and which is currently occupied’
by Shiv Shankar. May be that is why:
Dr. Singhvi wanted to play safe and not
criticise  either politicians or judges. i
According to another report, he is hoping 5
to become a judge of the Supreme Court. $%8
But looks like he won’t make it to either.
Rajiv Gandhi is quite pleased with Shio .
Shankar and Chief Fustice R. S, Pathak 2
is reported to be wery much against }
appointing anyone o the Supreme Court
directly from the Bar, -

Devil’s Advocate:
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