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EDITORIAL

Legal Aid - A
Democratic Right
r has become something of a style to rush legislation

through Parliament without giving to [he people
whom it most virally concerns, an opporrunity to debate

j.iti. this is what happened with the Legal Services Au-
nQrin' Bill, 1987 rushed through j?arliament in the mon-

" ! s»on session. In beiween Fairfax' and Bofors, the Legal
i l Services Bill slipped through without any debate. Neith-
' er profesSional bodies of lawyers, nor social action

groups, nor Parliamem itself witnessed any debale on rhe
"rherirs and demerits of rhe Bill.

. ' IVe welcome the starutory righr to legal aid. Bur a
' fundamenral prerequisite to the success of a legal aid

scheme is the awareness of legal rights amonf Lhc under-
privileged and [he existence of lawyers co:imiued to
changing rhe inequitous legal system irself. 7 ne auempr

! Of the legal aid scheme should be to idenUfy and encour-
age such lawyers committed io [he rights of the working

' passes. 'q"

l, There are many who would willingly devote their en-
µe time and atrenrion to strengthening and defending

:Z the rights of the oppressed. The new Act should attempt
to encourage such people and build up an alternate bar of
lawyers commiued to furthering rhe righrs of rhe work-
ing class. Such lawyers must be adequarely remunerated
for doing legal aid work so [hat they are nor compelled,
for their survival to chase privatc work or rake up any
work, however abhorrent it may be to rhem. Unfortu-
nately the legal aid scheme as it functions today, pays lO
rhe lawyer a piuance. Legal aid is ueared as "Charhy",
and nor as a democraUc right. Those who are cornmiued
to working for a cause are expected to perform "selfless
service" and not ask to be paid. As one judge put it,
remuneration paid for legal aid work is like "Dakshina a
priesr gets for worshiping the Allmighty. A rrue priest or
worshipper will carry Olll the pooja with [he same devo-
tion unmindful of rhe amount paid to him".

So long as this auitude persists, the legal aid scheme
will flop- no scheme can survive on spare-tiriie operarors,
who worship ar the altar of the rich 364 days of iiie year ,
and set aside rhe 365th day for "Dakshina"

Litigants must have the right to lawyers of their
choice It would be oppressive and unconsrhutional io
thrust a government nominated disinteresteci lawyer on a
litigant in rhe name of legal aid. In this respecr also, rhe
Act is wanting.

. jm
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·
! ,:€m "Hope for Jilted Women" Ed: Our enquiries indicate that a large-¥ j.- .·. board was disklayed at Uie entrance to

e read with interm, [he article the parry saying "Sonars Parry."r, : Wentiued "Hope for Jilred

Amm Women" in die July-August issue of
I : -jbe L'wyers. Many yo,ung lawyers Shabby Acts of Thane Police

ye .;: c01nmiued to working for women's

. ,igh[s have worked ro support Prema The National Campaign Commiuee
[ "" in her fight for justice againsr of Trade Unions had called for aqo i aploiulrion. She approached rhe Legal nationwide agirarion including a rasra

( -. _ ,\id Committee for help bur got none. roko to be held on 3.8.1987, to protesr

m. . In fact one of the members rreared her against Rajiv Gandhi's Government'si" :" " io a very callous and indifferenr artemprs ro kill the militancy of ttade

tmm wanner. Ii is then tha[ Deepak unions by introducing a new Industrial
,,mm nakkar caine forward to rake up her Relations Bill. This agitation also con-

 case and worked ftee of charge. We tested die Government's auempts to

" L bope his work will serve as an example 'eplace the existing method of cornput-

·  [0 other young ·lawyers to come ing the D. A. index by a new systemE formrd and work for social justice and which will slash the amount of D. A.

 ]egaj aid. the worker will ger in hand, despite the
hct that, even today neutralisation is'2'~ Puul Mody, AdDocale not 100°'6.

. A/S, 1si Floor, Suxihik SocieDl
jn  Nm'"gPwa. Thane based central unions such as

 Akmedabad 380 009. CITU, AITUC, HMS. BMS, joined

!l1ts?m Ed: The article by Nilima Durta was hands with other unions working at the

" compiled on the basis of informaUon state level like Sarva Shramik Sangh,

 supplied by PWll Mody. She is an led by the Lal Nishan Party, Kamgar

· MM lai\'is[ lawyer inrermed in seuing up Aghadi led by Dr. Samanr, Contract
· dla,aEmw Lawyers Forum through which Laghu Udyog Kamgar Union and

cowniued lawyers can be helped to many independent employees unions

work collectively in the cause of social The rasta roko was enforced ar rwo

b~jus[ice. All those interested may please spots on the National Highway. Nearly
P

· contact her. two thousand workeis at Golden Dyes

Naka and one thousand workers ar

Wagle Industrial Estate Naka gathered
m A Clarification to stop trafhc and court arrest. At Gol-

. den Dyes Naka everything' proceededi : Pun directed by -the Principal Judg" peacefully as workers were herded into

. .jo inform you thai an item app=i"g police vans and whisked away to the

" in Ute April issue of The Lauyers under police station. "However at Wagle
I m'h' heading "Congmgulations Chief , Estate Naka the police were in an ugly

;c""< JusUce" is not correct. The party in mood and Iathi. charged the workers

 quesrion was the annual dinner of the who were demonstrating peacefiilly.

·ZMges of the City Civil Court and

'1Mges had contributed to it. The In the ruthless lathi charge, Mr.

€ iwi[auon of the dinner in question w-s Hariram Gupta of Hddustan Veget-
:,·im~ a'utded and accepted by Hon'ble Mr. · -able Oils Corporation &eiveci muld-

·.€ktice Kania, before His Lordship's pIe fractures on his leSt:leg. Mr. Diiip-

i "'" 'Ppoinrment to the Supreme Court of Kumar Dubey of the same factory and;"f~mhdia was announced' Ii was a sheer Mr. Sanjay Singhvi a fulltime acrivist

19Emwinddence that the mnouncement of the Contract Laghu Udyog Union'-·

m Rs uiade a few days.prior to the party.. were injured and arq now admitted to
m kis true that the bill for the party was- the State" Government Hospital at.

mill the name of" His Honour Judge Thane. One does not .kiiow whether

"6 ms°uar since" he. is a member of the Hariram. Gupta .will ever be able to
jub. The receipt for the eXpenses walk normally again Once again a

2 mw0unted to Rs.2985l- and IjDt Rs. brutal larhi charge has exposed that'

-- 4 mo,(xx)/-. Please clariEy rhese facts to workers in India are only second class
?

Ccitizens.
" i** Ek:=ukh

l j¶?"—!= C,mn . g:::'tivist of 'the Sarva Shramik

I ,:= . The Lazqyers September 1987
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Jagrut Goenkaranchi Eauz

Goa and Goans are facing an inva-
sion of landgrabbers masquerading

as 5-Star horeliers. This has resulted m
displacement and pauperisation of the
roiling Goans Living along the coasrlin-
e; rhe resuricrion of access io the
beaches; the vulgarisarim arx! de-
gradation of Goan hospiuility and the
creation of an ambience that faciliuites
breeding of drug addicrion and sexual
perversiry. Besides, rourism has sap-
ped our limired resources like water,
electricity and essenrial food commod-
ities.

In the face of rhese hardships and
humiliations, Goans are suddenly
faced with a monsrrous conspiracy of
thc Govemmenr io syslematicany sell
Goa's beaches to 19 Five Star Projects
in collusion with naUonal and multina-
tional capital. This conspiracy is
sought to be legirimised by the so-
called "Master Plan for Tourism" flo-
ared by vesred interesrs in Delhi re-
gardless of its debilimting effec[s OIl
Goa and irs people.

In the light of this onslaughr the
"JAGRUT GOENKARANCHI
FAUZ (JGF)" (Vigilant Goans Army)
a united citizens front consisting of
yourh, workers, srudents, krofession-
als and GdividuaLs has resolved to fight
for rhe following demands:

l. A total ban On any new five star'
horels.

2. A fkeeze on the expansion of the ex-
.isring five star hotels.

0

, 3. The wirhdrawal ofthe cieciarhion of
rourism as an industry by the Govern-
ment of Goa.

4. To prgvent advertising Goa in a '
manner iitar is detrimental to Goan

culture and women.

5. To stop the Government Hom spon-
soring infrastructure required for five
star tourism.

" Sergio Carvalho.
Commior,j.'G.F.

Readers can 8end utidu and reactions '
to us at:
THE LAWYERS
818, 8th floor,

.Stock Exchange Towers,
DaLU Street, Fort,.
Bombay 400 023.

.·' 3
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Police Misconduct
The recent death ofMr. Rasheed, an adUocalefrom Kerala, under mysterious circumstances has aga)

brought into focus the u)idely preDalent malpractice of Police misconduci. Anand Grover argud
ihat it is about time ihat a law be enactedfor the right to compensation for zliclims of police miscondwj

4and that an independent complaints procedure be set up to enquire inio such cases. i

M¢. Rasheed was visiting Banga-
ore' to piead for a diem, who

had applied for a medical college to be
opened ar Kolar. The application was
rejeaed and decided in favour of a
trust, headed by [he Home Minister of
Kdn 'nka. Mr. Rasheed was arrestedby tht Piice for allegedly trespassing.

He "la!Fr' wrote to rhe Bagalore Bar
Ass&??uon complaining that he had
been mercilessly beaten while in police

' cuswdy. Two days later, he was found
dead in Sajem, Tamil Nadu.

Only· recendy, the Supreme Courr
decided a peUtion on behalf of rribals
from Rajasthan. The uibajs had been

' arrested in a morcha demanding food
and water. During the daention, ihe
triba!s had been bnnally beaten. The

Supreme Court, while directing. their
release, deprecawd the malpractices on

the part of the polict

, The above mentioned instances. reach the press because vocal groups
can articulate [heir grievances. Yet the
reality of police misconduct is such
that i[ is widely accepred as normal
practice, especially against the poor
who form the bulk of 'criminals'. Ask
any lawyer practicing in the criminal
courts and he will tell you that for the
vast majority of those arrested, the law
practically does not exist. Arrests are
recorded at the time the police choose
thus circumventing production within
24 hours before a Magistrate; remand
to police custody is granted for rhe
asking, without (proper) application of
mind; persons are kept in custody for

unduly long periods of time; a blind
eye is turned ro torture inflicted in
police cusrody. These malpractices
rhough rotally against the law are a[
best, rolerated and, at worst, accepted

as parr of the system.

India is a signatory to the Interna-
Uonal Covenam on Civil and Polhicaj
RigMs (ICCPR). Articlc 9 of ihe
ICCPR deals with the rigMs of persons

arrested. On the whole, India law en-

capsulates rhose principlcs. (See Box)

4

Police Powers
"The powers of the police to arrem

and invesrigate are laid down in the
Code of Criminal Procedure (CrPC).
Under the CrPC offences are divided
inro cognizable and non-cognizable
offences an l bailable and non-bailable

'offences, al set out in Schedule I to [he
Code. Whi :: in c(jgnizable and orher
specified o:'ences under Section 41

w"Ny
y,:r-'

t

"

"

CrPC the police have the power j() in-
vesiigatc and arrest without a warrant.
non-cognizable offcnccs require the
police to first obtain a warram of the
Magistrate 10 investigate and arrest. In
bailable offences the accused is bound
to be released on bail. In non-bailable
offences [he Magisume has discretion-
ary powers to release the accused on
bail.

Information received in respect of ?
cognizable offence is [reared as [he
Firsr Informarion Repon (FIR). The
informaUon .is required io be given
orally. Ii is reduced to writing by [he
ofii cer concerned, read over to the in-
formant and signed by him. A copy of
[he FIR is required lo be given to [hc
informant and [he substance of it re-
corded in the crime register. In case of
information relating to non-cognizable

The Lawyers Sepiember /987

cases, the substance of rhe informah:l
is recorded in the nQn-cognizable N9j

register. The procedure of inves[iµ1
tion in both cognizable and m l
cognizable is [he same, excepr that hj
the laucr case, the Magis[ra[c has KjCspecifically awhorise investigation idj

arrest.

In case of information relaUng to i;
cognizable offence, che Smtion Housti
Officer (SHO) is required [0 serd li
copy of the FIR io (he Magismj
forrhwith and direa invesUgaUon. W
[he SHO considers tha[ [he case is ikx '
serious or that there is insufficiaici
ground t"o'r proceeding, he may not h-:
vestigate the case. However, he al
bound lO la [he informanr know of*i
decision and record his reasons for tj
MalpracUces by the police are of difkj
rent lj'pcs, viz. (i) IlOl following [ht:'
procedure at the Ume of arrest, (Q-j
violating the person of [he accused K.l
torture while in custody, and (iii) coj
pelling the accused to give incriminM
ing siatemenu. 'I

!marsg?[ l

)illed in ena

jj?radesh alone
'&.Iyvo years

t Bur physic

|witcd ro polii

,hy, 'encount

iPsons have

}="K!
kt afrer a v

Pi to Bomba

,dared Custo

;#of[heBa

==

Uual, dragge
'koad day: lig

'dioriUes by M

absolutely no

ihs been cons
'wnplaim in d

i:din:!" '

Arrest j
Arrest is cflCctcd by touch unless 4

person submits [() custody. If [here S:'
i'csMant"c the police is entitled 10 ux:.
all [neall.x llc¢.'exxary . The perm :
arrested cannoi hc subjcctcd 10 uk'
necessary restraint. Only Lha[ mudj

resmint can be exercised which q

necessary to prevcnt an escapq
However, the police canno[ causq
de:uh except in cases in which [he u-j
son is accusedmf offences Pµnish'iHE1
whh death or life imprisonmem. :'

Causing death at the Ume of arres[Sj
a regular practice bv [he police in ctE:l
Iain areas. In An(ihra Pradesh,' 'J
counter deaths', a term used to uj

scribe physical liquidation :)f poIitial}
opponents, became so rampant [hat *:
ter the Emerf'enc\·ythe Governmemq
was conltrai:led to al)p()in[ ihe JustM
Bhargava Cominission Iu enquire imA
encounter deaths. However, the A
coumer deaths have not abated. 4

hqfol1ning (

E Micie 22(1

Y'di' p'ovide:

µresteci shall

nHhour beinE

'Nsible, of u

±iljnotbede
wd/or to be (

# choice. Sir

#vides [ha[ a

i

'iNTcF
,,,,.QLIT

rjl Everyone ht

"~'y of jx
Rbjec1ed to a

[&n. No one :

4erty except

rKcordance wit
l-aablished by

!' 2. Anyone whc
' &med, at Uk

Uasons for lt

a
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\d~ Uiat ijj 1984, ?0 pcisons were inforined.o€ the grounds of his arresi

~jlk(j in encounter deaths in Amdhra 'and if the ofTencc is bailable, inform
~'hdc$h alone, while 4 were killed iij 'him of his right to avail of bail and

W ¢E two years of 1985 and 1986. surcUcs. J fj " \ C

mE:'But physical liquidation is not Li- Vcry rarcly do the police iMor'i' ' S '"';C.4k qk "] ..
,u,j" :;'[¢cj to political opmnents. In Bom- person of the grounds of ,his arrest. +1 -
m ;µy, 'encounrer deaths' of undcrworld The norrnd practice is to take a person , ^ '

"" ZrsQns have become nororious. The in custody and" formally arrest him " 1\ k' "
h = of Mehmood Han is UhisuaUve. only when the poLice consider it conv'- A 4:" "i'",

M guhjI1cKA Khan was returning by a nient. The cighl to consult a lawyer im- ·"{ 0:
..W ?ah[ af[er a visit to the Gulf, from De- pLies acCess to a kwyer. This is invari- ., .. 4IJ4E'4 L- ...

Q

u0l {ci Bombay. Irnmediarely after he ably denied to the accused by he e , . qh qp"

0

\m :kared Customs and before he came police. The accused is kept incom- · . ~.j y
0m ;u[ "f the Bombay International Air- muMcado if the poGce can help it.

a pri tcrdinai, he was surrounded by- Ody in cases of influenUal people, are " ·dF

m p1ice officers, escorted OLll of the ter- these impomnr rigMs observed. In
m din:ll; dragged and [hell shor dead in case of the poor, no heed ,is paid to
Hr day light. The poli,ce filed ao rhem at all.

C

,R to the effeCt iiiar they fired in self" The Supreuie"Court has held (Staie of

jp '&ft'nce. Repeated r©iesrs to the au" Punjab d/s Ajaib -Singh, (AIR 1953 ' I "
 titc'ritics by Mehmood Khan's wife had SC 10)] thal grounds of arrest need not
m lb'4)|u[ely no effect. Uhimarely, she be informed in casm of arrcsl by the ched by female offi cers, with stria re-

"' JjS been constrained to file a private poLice on a warrant of the Magistrare, gard lO decency. They are also entided
m nmplaint in rhe Andheri Court 2tgainsr since he is informed by Uie warrant of to take into cusuxiy all the articles on

mhc police officcrs. The case is the grounds anyway. However, [he him, except the clothing he or she may
M pmjing. grounds need not be ser our 1ii detail have. The police are bound to issue a

nor does itrequire the police to explain receipt for the articles taken into cus-
M hiforming Grounds of Arrest the grounds to the accused ijj the Ian- [ody. This apart from the recording of

m Article 22(1) of the Constitution of guage he understands. The right to the arrest itself indicates the time of
W kdia provides that no person who is consult a hyyer of the choice of [he rhe person being taken imo custody.
m urestcd shall be duained ijj cusuAy accused co{rLme%es from the time of However, in most cases the recording
W 'mhout being informed as soon as arrest, is done much later again at a time when
m pj¶sib|c, of the grounds of arrest and Search the policc consider it convenient.

.m 'h:ill not be denied the riglu to consuk If an accused is formally utken into .
m ind ur to be dcfended by a lawyer of custody, the police are entitled to uke Production before Magistrate

' his dioice. Similarly, Section 50 CrPC a search of his person. Women and Article 22 (2) of the ConsUruUon of
h pcovides that a person arresled must be female children are required to be sear- India provides Uiuk every person who is

. r .

Hinternational covenant on civil and
mpoLITIcAL RIGHTS, 1966

mi

P

A
0% llndia is a parry to this oovtnant) promptly informed of any chargcs and, should oclmcinn arise, for CXCCLl-

against hi£m tion of [he judgement.M Article 9 3. Anyone arrested or d"nin ·"1 on a 4. Anyone who is deprivcd of his liber-

m l. Evqyone has the right to liberty and ' cximiml charge 6hall be brought ty by arresr or lj"""-""¶'·l shU be enti-

W'\Acjri[y of pc16oij. No 'one shall be promptly before a judge or other ofhc- ded to take pmcecdings before a court,
m Lbjected to arbitrary arrest or deten- er 8utho~by law to exercise judi- iii order [hat court may decide wirhour
 ": a, No one diajl * dtprived of his cid power md 'djall be entitled to trid delay on die lawfiilness of his demiUon
MLb"'1y except"on such grounds And in . within a jr- e;l'Nq:F[·.time or to release. and order his release if the detention is

Mr"°'dance with suCti pr~ure 83 &ic ." It dldrn«E¢:th¢ ,jyr "rd rule thatper- nor hwful.
mr'blishcd by law: ! " , sons awaiUng trial shall be |d·r·in mi in 5. Anyone who has been the vi&im of

m' . Anyone who is"!uTcsted shall be 111~ custody, tat release may be subjecr to unlawful arrest or cktenrion shall have
®kmed, at the time of arrest, of the guarantees to appcar for triiU, at any an enforceable right to compenszUon.

m/a'ons for his" arrest and shall be other.stage of"the judicial prcK"|rr|dinecr,
¶b . Mr

00
H

.
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, . · " ' i arrested and detained in custody shall the accused to be imetrogated and only officer. The juciges have do ~ .!

." ' : be produced before the nearest Magis- after they get some@g out of th: ac- out whom [o believe.
-t- ' : trace within a period of 24 hours, ex" cused do Uiey record his arrest. The

' duding the time necessary for the jour" temptation of nor recording the arrest Remand to Custody
ney from the place of arrest lO th' is very strong, Once the arrest is re- Under Section 167 CrPC if u

. court of [he Magistrate, and that no corded the police are bound to produce vesrigation cannot be compktd %person shall be detained in custody the accused within 24 hours which a period" of 24 hours aDd dj=4
beyond a period of 24 hours, withour migtu mean, given rhe state of inves- grounds for believing that tbc a&
the authoriry of a Magistrate. Section UgaUve machinery, rhe accused being tion or information against tbc d
57 CrPC also contains similar provi- rdeased'on bail, As a result, [here are a arrcsted and detained ijj cwum '
sions. number of cases of accused being kep[ well founded, [he SHO is req'ucd'

. . The police regularly'" circumvent in derenUon for days [ogE[her without forward the invesUgaUon dhr' %
these provisions by simply not record- being produced before a Magistrate. In as well as [q produce [he 3ca3dq
ing the arrest or by not sending die a vast majority of such cases, the dc- fore ihe Magis[ra[e io autho& fia
FIR to the nearest Magistrate or by nor. - cused are poor arid are unable [() de- (je[en[iUn. The .\iagistmc is th=e'
taking the accused formally in custody. fend {heir rights. Even if they iile com- owered, lU authorik· Jetenuoa d ¢
A"largc majorhy of persons are taken plainrs about such malpractices and accused in custody, pohcc UC ludg
into custody on mere suspicion and misconduci, they are hardly believed, from time to lime for a period #¢
non-credible information or out of because it happens to be thcir word cceding 15 days at a timc, h is &

. pure vendetta, The police tend to wanr againsc that of a middle class police tory to have rhe accuscd bdoa: E

tl

E

0 SUPREME COURT DIRECTIVES IN SHEELA
' BARSE'S CASE tu

I
. : ·- -

· .:" , r 1983, Sheela Barse,a well known should not b¢"kep[ in police lock-ups Distria Sessions Judge, sbodj, r"free-lance journalist,addressed a lei- in which male suspects are detained. periodic surprise visits to the b
" ." ' ter to the Supreme Courr complaining (ii) The inwrrogation of female de- in order to provide the arr=dA

4 " .' of cus[odid violcnce committed tenues ,should be carried out only in sons with an opportuniry to iit;,,
c|j'"c'f w,omen undertrials while rhey the presence of ferhale police officers! grievances and to asccruin wbj%

. . w¢x¢ confined in police lock-ups in the constables. basic facijiUes are being pcohf..· chy of Bombay, based on her inte'" (iii) Whenever a person is µTes[ed by [he judge finds that th= @®
" " ' vieWs with some female "undertrial the police whhour a warrant he must lapses on the parr of tijc au1hoai~µ

prisoners in the Cenual Prison at Bom" be informed immediately of the ese shall be broughr to the Dotic:'A
' bay, The Court appointed Ms. Armai"" grounds of his arrest and Uiformed that Commissioner of Police a et%

. ': ty Desai, then Dhector of the Nirmd"' he is entided to apply for bail. intendenr of Police as t!:c =~:' Niketan College of Social Work, to . and if necessary, to the HoaKA., ..
' conduct an independent investigation ('v) The Maharashtra State Board fo' ment and the Chief Justice o{ , .

. Uiio these charges of torture and ilk Legal Aid and Advice should bring out Court. ' A:' ' rreatmenr in police lock-ups by inter+ 2 pamphlet in Maruhi, Hindi and En- .,

., viewing underuials in the Bombay glish seuing out the rights of an ("li) The Police must obui!]'&m:='. ""Central Prison. On the basis of MS, arrested person and copies of this pa,n~ Uf a. friend or relative of tbe e
" Desai's report of brr findir.gs, the'Sup~ pblet,in all the three languages should p"'son immediatdy after uTebµ

. rune Coun Bench conSisting of JuSa b" affixed in .each cell in every poLice the daenu would like inf _tices Bhagwati, R.S.Pathak and lock-up dnd should be rmd out to th, the Police should get in locdulaqp P z =¶P 0 I qlh

. ' Amarendra' Na[h Sen, issued the fok arreStcd person in the language which sugh Ielau\e or friend trd h=
' lowing directions to rhe State of he understands, thcm about the arrest.

. . . (viii) The Magistrate bdoce ~' Maharashtra, which, if "caried our (v)"The police should immediarely inu" arrested pcrson is productd _ , l
[ j both in letter and in spirit, will afford mate arrest of a person by them to [he quire from the arrested [xnm=

' 'I i considerable protection to prisohers in nearest Legal Aid Committee which he has any complaint d tocimre :
i , ! "po@e lock-ups jnd Save thenj from musr take"immediare steps to provide ueaunenr in police custody uKt'»

li |i possible Torture Yg-treaunent:" " legal assistance to the arrested person him that he has a right under "

! , (i) Four or five pQlice lock-ups should at the State Governments cosr pro" 54 of [he Co& of Crimim! Pi 2M, i !be selected in reQsonably good locali~ vided the detenu is willing [c) accept to be medically examined. SAJ

: t lies where only female suspecrs should such legal assistance. u/s State of Maharashua (AIR 19%
i be kept and they should be guarded by (vi) For the city of Bombay, a Chy Ses- 378)

·»
Q

: )femaje constables, Female suspects sions Judge, and for cach District, the
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Policing Lock-up Conditions
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. , , Poiice lock-ups are. proverbially,

places where even angels far to
S md- The lock-up is a bare room with
a bo piece of fiinirure 211 all, usually di-
@ nded into rwo pans, the living area
@ ujd the toiler area, separated from each
N o(her by a one foot divider. It is almost
% j]Waj'S a very poorly ventilated room
a %'i[h usually only one small window
* built close to die ceiling. There is nev-
*"' cra fan in the cell. The lock-up is also
b poorly lit, usually by just one bulb for
M the whole room, which is never swirch-
* d off. In lock-ups in the urban areas,
E ae urinal area is usually enclosed, but

,1 whhout a door. There is nQrmally nom' commode- jusr a pot in a corner which
M is cleaned out occaisonally. The water
W, supply is unpredictable and intermit-
% tent ar best. The stench is unbearable
m ind Wes abound. The undertrial is not
2 provided with a change of clothes nor
m with soap, oil or toothpaste. No mats
m ue provided for sleeping nor are cover-
m kts supplied. The lock-ups are inevit-
m sbjy cvercrowded, especially at night.
M From the uniformiU in their filthy and
m overcrowded conditions, and in the
W brutal, deh1}mqni7in,e treatment meted
m out by the police to their occupants, ir
M seems lock-ups are specially bulk to
Fl oppress derenues and make their stay a
m type of deterrent to crime. The irony
W ofi[ all is rhat jails, which were built to
m iccomodate convicts- people charged,
m tried and convicted by the law, boast
m better facilities than lock-ups which
m tccornmodate undertiUls only - people
m who are still considered innocent by
m the law as they have not been proven
m pilty.

.

, This question was a moot point de-
cided in an unreponed judgement of
Justice M.L. Pendse of the Bombay
High Court in Kanan Srinivasan vIs
State of Maharash"ra, Writ Petition
No.2496 of 1983. Here, the Petitioner
was a Ree-lance journalist who, be-
cause he had actively ihtewmed and
tried to srop some police constables
from beating up an old maii at V.T.
Station late one night, had been
obliged to spend one night in the lock-
up at V.T. SvT"r|r Here he mer some
undenrids who complained of having
received third degree treatment at the
hands of the Police. Srinivasan was so
appalled a[ the filth and squalor of the
lock-up and the alleged torture of the'
undertrials, that, on his ·release, he
wrote a leuer to the High Court about
this, which was larer turned into a peti-
tion. In this petition Srinivasan soughr
a ' declaration that the conditions of
filth and squalor in uhich the unden-
rials were incarcerated in the lock-up
constituted an infrinEelnent of the
right to life and liberty.

With regard to the conditions in the
lock-up, the State brought on record
Paras 196 and 197 of the Bombay
Police Manual, a very rare book which°
has been out of print for years. Para
196 stipulates that the number of pris-
oners in a police lock-up must not ex-
ceed the number .for which there is
d'""r"" :7 accommodation, which
should be calculated at 7 feet by 4 feet
surface area of the floor of the cell, and
this number should be inscribed on the
door of the' cdl. Para 196 also states

that the above number may be ex- _
ceeded iii the day as a temporary mea-
sure only in the case of ral necessiry,
and then, too, an area of at least 12
square feet of that space should be
allowed for every detenu.

Para 197 of the Bombay Police
Manual stares that '"convicted prison-
ers in yneral aiid underrrial prisoners
in particular, are held in custody as a
sort of trust and rhey should Ilol,
therefore, be denied the urgent neces-
sities of life" and goes on to stipulate
that basic toilet facilities, and medical
gare to any exrent and whenever neces-
sary should be provided to them.

The Court Went on to observe that,
in principle, rhere is no distinction be-
tween an underrrial prisoner and a con-
vict, and if any, it is the underuial, not
yet being eirher charged or convicted
by law, who is entitled to better facili-
ties. Consequently a direction was
issued to the State and the Commis-
sioner of Police to make available to
detenues in lock-ups facilities in
accordance with the Jail Mmm1

Three years have passed since this
order was given but there has been lit-
tle, if any, improvement in the condi-
tion of the police lock-ups in Mahar- .
ashrra. Consrant vigilance by con- :
cerned citizens, and not just Police .
OGcers, over lock-up condiUons is
needed if even basic' necessities are to '
be ensured io the detenues.

Jlagisrrare before he passes die order.
Moreover, rhe accused cannot be kepr
in custody for more than 90 days pend-
tng inyestig?tion in cases involving an
dience p11nr:hqble with death, life im-
Prisonment, or imprisonmenr not less
dan 10 years; and in other cases, not
more than 60 days. The Magistrate is
%datorily required to go through the
diary enrries before passing his order,
remanding the accused to custody or
otherwise. In case the Magisrrare auf'

thotises detention of the accused in
custody, he has io record his reasons.

This is a crucial srage for the ac-
cused, since if he does nor appear
through a lawyer, there is every likeli-
hood that the order of remand to police
cusrody rnay be passed, and interroga-
tion may conrinue with ail irs vigour.
Normally, onlY a remand application is
filed by the police but the supporting
diary entries are rarely produced. The
Magistme, therefore, passes remand

The La%ers September 1987

orders ·withour raking into considera-
tion proper records. Moreover, any
person even vaguely familiar with mag-
isterial practice will tell you thar re-
mand is granted in all cases where the
accused is unrepresenred, which is the
case of the vasr majoriry, the poor.
Magisumes are thus pracUcajly rubber
sramping aurhorities for rerrmnd ap-
plicaUons.

The police rely heavily on Uiird de-
gree meihods for invesUgarion. As a re-

. 7
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suh, the accused is put under
tremendous pressure wirhin the first
24 hours including assault and torture.
ReCoS'nizing this danger, the Code
un:iSdsection. 54 provides that when ?
[hei accused is produced; before the
Ma#trate or at any Ume during the
pcnotj of his dcrcntion, the Magisrrate,
may 'either on the request of the ac-
cused, or when he considers ir neces-
sary, direct a medical examination of
the body of the accused. In Sheela
Barse,:the Supreme Courr held thar [he
Magisirale should himself ask the ac-

cused whether he has any complaims
to make about torrure in police cus-
tody. This is rarely done. On the con-
uary, protesrs or complaints, as a rule,
are ignored.

Interrogation And
Self- Incrimination

Article 20(3) of the Constirurion pro-
vides rhar no person accused of any off-
ence shall be compelled to be a witness
against himself. Moreover, Sections 25
to 27 of the Evidence Act guard against
xhis danger. Section 25 provides rhar

no confession made to a police onhxi
shall be proved againsr a person &-j

cused of any offence. Section 26 µUrj
vides rhar IlO confession made by W:
person while he is in the custody of H:
police, shall .be used as evid='
againsr him. HoweVer, Section 27 pj

vides that when any facr is discomd'
in consequence of informarion receivd
from an accused in ctmody of [ki
police, so much of such informa4t
whether i[ amounts to a confession ¢cj
nor, as relares distinctly lO the &9|
[hereby discovered, may be provd i

L, cked p for Cleaning Lock Ups I
P6

J."wejlla:E all come here together, To clean the Dahanu Lock up Whose horrible stench nauseates us When we com

to give.our men food...": 0

. .;1- t ' "
.

.4 .

.T.4us"went [he song spontaneously basic levels of human hygiene in the venting a public servant from doing_"
m"?mPosed by tribal yomen when lock up rneer with one stock answer duty) and sections 120 (wilful" tj

" thej'.mqrched to' the police lock-up in froin the executive magistrate - "For a pass), 110, and 112 (misbehaving , '"
' Dalaiju in the Thanef Disrrict of bath or for [oiler purposes, the undert- intent to provoke a breach of '
, Maliuash,tra on February 8, 1987, to rial has to be taken out of the cell. Who - peace) of the Bombay Police Act· "i
;' c~le'futhy cells in which their mer) is respcmsible if he escapes? We cant The sight of 35 women with b ',

. were" being held for political offenccs. take any chances". and buckers in the Court 'premises d-
Shiraz Bulsayt of the Kashtakari San- The Kashtakari Sanghatna has cgn- ated tremendous consternation. wd¢¶

· garhna recounts this episode. sisumrly raised the issue of humanising presemed before rhe Judicial MOq

The 'Dahanu lock up comprises lock-up conditions rhrough various crare" First Class, we pleaded guillyd
three .cells of 8 by 15 feer along the represenrauons to the executive magis- having offered saryagraha when trea

, southern wall of the Dahanu FOrt, con- rrate and the Judicial Magistrate Fits[ with brure force by rhe'police, what *|structed zbout a 100 years ago. Tbese Class. Every time a hue and cry is we were involved in was expressij% h1
qark and dingy rooms 'somerimes lodge raised, correspondence rushes between civic concern. . '.i
as many as 20 accused. The cell is di- Dahanu and Thane, bur besides the
vided into a living area and a toilet paper work [he authorities have no~ The Magis[ra[e ruled "I Mve ga,:
area, 'The latter is demarcated by a thing to show for their efforts, rhrough [heir represenmion (to ihi

prove jail condirions) and several .4rhtee foot high wall enclosing a 2 1/2 Therefore the women of the Kash- resenmions were moved previo%
by .3. feet area. A large biscuit tin is takari Sanghatana finally decided to too, but wharever avermenrs are·d
placed behind this wall in one corner personally volunteer to clean the cells ried out are absolutely of a tempoQ
where the detainees are supposed to when several Sanghalana activists were nature. Therefore these accused mq
'wash dnd relieve themselves. This tin arrested and lodged there in February no alternative bu[ to take up [he \-
i's som&mes emptied once in two or 1987. About 35 of us marched to die once agaa with Lhe Executive . "
three days as a result of which the Dahanu Eon with brooms, spades and Irate ......· rhough these accused lA
urine and faecal mauer often flows into buckets and requesteci that the cells be committed offences in their tcchIIrm
the living area which is then stopped opened so Uiat we could clean and dis- meaning, in actual facr, they have b4
by a pne foot high mud bund tempo'" infect rhe place. Instead of appreciat- commiued any offence, insmd %

' arily raised by the detainees. At pre" ing our gesuire, rhe executive magis- have given rise to a just and naµ
senr,"a 3 by 8 feet area in every cell is trate ordered us ro leave the premises cause... According ro me rhere ~
covered wirh mud and putrifying waste i,nInedia[ely and summoned [he poLice be any other fir case rhan rhe one »4
matter. to drive us our. Taken aback bv the fore me, for me to mke an absolu4

The detdinee9have no bathing facili- execurive magistrate's high hande"d be- leniem view... instead of imposing zj-f
ties either. Some of them are forced 10 haviour, rhe, women decided to offer fine or senrencing them lO jail i om
remdin without a bath for 15 days a[ a peaceful resistance. This led to their to release the accused after d*
suetcb. Repeated requests to maintain arrest under secticns 186 I.P.C. (pre- admonition..."

.m¶6
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Article 20(3) can only be invoked if
certain conditions are satisfied viz., (a)
[he person must be acmsed of an O«-

eijce,
,b! he must be compelled to 'be u wit-

[lCSS'

u naust be against himself.
 0

I 'hie person is supposed to be accused
oi an offence from the rime a formal

, accusatiori is made zgainst him. This

implies, in case Lhe FIR is Iodized,

naming a person in rhe FIR, and in a

privare complaint, being named us an

accused in rhe complaint. However,

the person naizsl srand as an acctmd at

the time when compulsion is t}sed

" agains[ him. Compulsion in]|}|ies
i duress. Compulsion may be ()(" a
I physical or of a mental nature.

In Oghad (State ofBombay d/s R1uhu
I Kulu ogha, air '1961 SC 1808) the

8 Supreme Court held that merely ·be-

i cause a person was in police cumdy

g when he made rhe stuemenr does not

g amount ro compulsiom A voluntary

& s[-d[emen[, though self-incriminating,

g did not violate Article 20(3)- The

H Cc'urt, therefore, held that a xclf-
N incriminaUng smement without c'nrn-

H puision, leading to a discovery of I"kci,

a would not violare Article 20(3).

n However, in Nandini Sarpathy (NaFfdi-

H m Satpalb D/S P.L. Dani, AIR 1978

M SC 1025) Krishna Iyer, in his chantc-

B tcristic prose held thar "compdlcd

M tcstimony" includes not only evidence

H procured by physical threats or vio-

r Icnce but also "psychic torture, atnKks-

W pheric pressure, environmental cocr-

N don, tiring inrerrogarive ProliXity,

W overbearing and intimidatory methods

N 'nd the like -nor legal penalty for vi(}|a-

W lion. So, the legal peMs following

W upon refiisal to answer cannot be re-

W garded as compulsion within Article

E 20'3)". The Courr held that, "if there

B is any mode of pressure, subtle or

R crucie, mental or physical, Uecr or in-

R 'hrea, bu[ sufficiently subsranrial, up-

W plied for by a policeman for obrainlrlg

W domiaUon from an accused stronj;lj'

W wggesUve of guilr, ir becomes compel-

m bd tesUmony under Article 20(3)"'.

m The Court also held rhat both under

m hticies 20(3) and 22(1), an acctm:d

M h'ci a right to have a lawyer prucmt

m during interrogation. In most cakes

F this is not permiued a[ all.

N The condirions in the police lock-up

mbave rarely been a subjecr matter of

«

. . .

0

Court order. However, in Kanan Srini-
uisan the Bombay High Court has held
aa[ undertrials should a[ least be ore-
ared on par with convicted prisoners
(see Box).

Torture Illegal

The Supreme Court has repeatedly
held rhat torture is illegal and violative
of Article 21.(See Nandini Sathpat/ty,
AIR 1978 SC 1025; Sunil Batra, AIR
1978 SC 1678; Khatri, AIR 1981 SC
1068). Apart from rhai, ir is a criminal
oEence. Despite this and despite the
protection of the provisions of Article
20(3),and Sections 25 and 26 of the
Evidence Act, why is it that infliction
of rorture is so rampanr in police cus-

tody. On die quesrion of forensic skill
and rechnology, it is quire clear thar
the time-tesred method of extracUng
confessions is sun rhe easy way our. A
coMession, if a false one a[ rhe point of
death, is easier to gel rhan inrerviewing
100 people and painstakingly building
up evidence. Moreover, according to
the prevalent view only a thrashing will
gel you information from hardened cri-
minds. Ii is a necessary evil, according
to some. More importandy, the law
gives you a way out, a pracdcal sanc-
tion to rorrure. Under Sections 25 and
26 of the Evidence Acr, no confession
made by an accused [o a police ofhcer
in police cusrody an be proved against
him. However, SecUon 27 allows such
portion of the confessions, and only
such. distinct portion which thereby
leads [o a discovery of fac[, to be
proved. In other words, if a person iS

The Lautyers September 1987
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roruired into giving 2 self-
inCr"·-m :'- ¶'j";'" ,2 suttemenr, a confession,
in police cumdy, and ifh leads to dis-
covery of fact, then that portion whicG

distinctly relates to the discovery of
fact can be proved against the accused.
Though Section 27 of the Evidence Act
is a protection, i[ is a limited protec-
tion, Leaving a legal way out for forced
confessions.
Torture

On 26 June, 1987, [he U.N. Con-
vention Againsr Torrure And Other
Cruel, Inhuman or Degrading Treal-
menr or Punishment came into force.
Twenty States have ratified or acceded
ro the convention. Another foriy or so
Srares are signalories to the Conven-
tion. For rhe ConvenUon to be enforgt>
able, the Stue has to ratify or accede to
the Convention. Merely being a signa-
rory is not sufficient. Conspicuously,
India is neirher a signarory io nor has i[
acceded to or ratified the convention.
Part I of the Convention contains de-
finitions, liability for rorrure, defences
and Srare jurisdicrion and responsibil-
ity for prevenUon and punishInen[ of
torture. Part II establishes a Commit-
tee Agains[ Torture, and an Inrerna-
Ilona! Court of JusUce for resolution of
disputes under [he Convention. Unlike
Parr I, Pan II does not automatically
apply to all Suites raUfying or acceding
to the-Convention. It requires a further
declaration thar [he Sme will subject it
to rhe Cornmittee's jurisdiction. Arti-
cle 1 of the Convention.. defines torture
as "any acr by which severe pain or
suffering wheUier physical or mental is
intentionally inflic[ed on a person" for
a coercive or discriminatory purpose
by "a public omcial or other person
acring in an official capacity" or ar the
insUgaUon of such a person, or wirh
official "consent or acquiescence".
Articles 13 and 14 require thar a Sate
provide viaims Ue right to file com-
pLaints with domestic auMorities and
an "enforceable" righ[ ro fair and
adequate compensaUon, including the,
means for rehabilitaUon."

Remedies
Remedies agains[ police misconduct

and malpractice are subsranuany the
same as against any other wrongdoer...
Agains[ wrongful and/or illegal arreSr,
the person arrested has the remedy of
approaching [he Court for release on

" 9
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. bail Or by: a habeas corpus petition in
High CoUrt under Article 226 of the
Constitution. However, belated release

' dter,illegd wrongfiil arresr and con-

'. finement is not s&cient.
' Similarlj, release of underuial after

' being tortured in police custody does

. " not i afford an adequare remedy.Wrongful actions on parr of the police

give rise. to both civil and criminal

causes. of action. A person who has

been.' wrongfully confined or arrested

nr assaiilted can lodge a complaint with '
' :".the"police. If that fails, he can file a

criminal complaint himself under va-

: .rious"provisions under Chapter XVI of
the Indian Penal Code. Similarly, in

cases of death, a complaint may be

lodged or fled by other persons under
' tU same,chapter. Thus a person is en-

titled to maintain criminal prosecution

agu=offences of Stare on a crime of
. assault (S3Si), hurt (S.323), wrongful

. , ' confhieInent (S.342) and death
' (S.30,2)>rHowever, the problem iii

thesci cask is that apart from the Com- .

plainants. oral evidence, proof is nor-

many.sca!lt. Torture is adminisrered in

a"mannernhar does not make the in-,

", . juries'"apparent. Moreover, foremic,

, . mediCal experts are unavailable or very'' suQedicial ,in their examinaUon to"

" esVblish. that injuries either were in- .
-:flici«' at ail or were inflicted during

' :!hS" €j'i,Od. of detention. iAddilionany
'Ill µµµ)cases, medical examination is
'do{'i|'y government doctors who are

not , rpqted io deposel against the

poliCej Thus the victim who is alread¥
hedvhy burdened io prgve his case

r
0! I 1 ,

..,
i

" con:tired/rom page 17 I

" .The Supr.eme Court has!already held
-.· 1r Pjadeep Jain's case [A|.I.R. (1984)

" l420j jhat SO far as super-skcialities are

coricCrµed there shoµild be no iAstiru-
- r .tionalijreferences at Qll. His obviously

.. mear!sltbat 100% of these seats ought to
' be kep:t open for everyonej irrespective
'- of thel insriruUon he belongs to. The

problejn facing rhe Bombay High Court

in this lase was that though thepetition-
Tj Ik.' S. V. Sathe and Dr. M. A.

Siddique had moved rhe court early and
i obtained a stay order, the my was only
;"for their speciality i. e. cardiology. The

'..: rest-, of the January 1987 batch seats

' were.qll fiUed up on the basis of institu-
.. "· 3

'" ¥ '

againsr the State finds nobody to help
him. Rarely has a private complaint
against a police officer succeeded.

Normally, in a suit on tort, damages
can be awarded against a wrongdoer
who has committed a tort of wrongful
confinement, wrongful imprisonment,
assauh or battery. However, in cases
againsr the Suire and irs police offi cers
the Supreme Court for a bng time held
rhat in acts arising out of sovereign
fiinctions of the °Stare, which policing
ultimately is, the State was immune
from liabilhy. However, the Supreme
Court has been, in the recent past,
treading 2 new path in respect of viola-
tion' of personal liberty.

In the Bhagalpur Blinding Case
(Khaiti U/S Bihar, AIR 1981 SC 1068),
the Supreme Court raised the question
of State liability to pay compensation
for acts of its servants outside the scope
of their aurhority and answered it in
the ?ffirmclifive saying that otherwise
the guarantee of Articie 21 would be a
"mere rope of sand". In Rudd Shah
(RJul "Shah as Bihar, AIR 1.983 SC
1¢186), thE Supreme Court awarded-

.Rs.35,000/- as an interim measure in a
:wjit"'" herition under Article 32 for
violating the petitioner's liberty by
keeping him in in custody for 14 years
after he was acquitted. The petitioner
was given liberty to fie a separate suit

|for compensation,. In Sebastian Hon-
jgaray ds Union of Imiia, (AIR 1984 SC
' 1026), two persons had disappeared
and the Court had ordered their pro-
'duction on a habeas corpus perition.
On the failure of the State ro produce

them, the Supreme Court grciCreci l_

lakhs to be paid by the State as 'exgLj

p'ary cos's'. ! :j
However, in none of the atmej

cases, has a clear liability for State tD)
pay compensation 10 the victims' <

police misconducl been laid dowD4

The righr ro compensation for acts dl

misconduct of rhe Stare officers, whiai
is required ro be laid down both unk'
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tical and Civil Rights and UN Con\/¢tFjm
tion Against Torture shows no sigmAaE
becoming a reality in India. This is (jcm
spite the facr that the Law Commissi&
in its Firsr Report (Liability of Sta[4

Tort) had recommended the relaxa~
of the rule of Government immuniQ.'W

Apart from rhis, itiere is no c .
plaints procedure (independent .qcW
otherwise) smurorily enacted, whidm
would entertain the grievance of vk:'
Ums of police misconduct. In En~m

the Dhecror of Public Prosecuuo~
empowered to maintain prosecuua&~
against individual police omcers of'~
State on complaints received froni' ,".
victims or the public. Moreover? ':liq'%
is an internal enquiry procedure of y
police to en,quire abour police '
duct. Nothing of that son existS"k

-: tIndia.
Whar is urgently required is a stay)

rory enacunent of the right to '"pensation against wrQIlgful acts of i =
oRicers of the Stare and an mdtyE
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tipnal preferences to B.M.C. appli-
,cants: .With Uiis difficulty the High
Court had to" adjust equities which is

why for the July 1987 batch, all the seats
i.e. 100% have been kept open for the
statewide &trace exam. Ordinarily
even for the January 1987 exam, 100%
of the seats ought ro have been on the
extrance exam basis, but the High
Court has envisaged the possibility of a
further extension of time to hold the
All India entrance exam. ( due to be
held in July 1987). This proved to be
correct, since in Augusr 1987, the Sup-
reme Courr has in faa direcred that the
All-India enrrance exam be held by
Juhe 1988. It is because of this that for
January 1988, 50°4 of the seats may be

-The Lawyers September /987

dent grievance procedure statutom
enacted subjecr to the writ jurisdi&}
of rhe High Court to enquire iii€

police misconducts. , ' ,:,j

" K
- q

' '"" "S;

kept on an instirurio.nal basij.' '.)':.:'.:1

. This is strictly .a [emi)ora"y"am"m
mentto uy and balance and adjust~
petint; claims rill January 1988.·
All-lndia entrance exam is sched
for }une 1988. The super-speci@
seats. will be thrown wide open, ""m
100% and on an All-India basis·" 1+¶

The phrase "equal opporruni
certainly being activated by th' j,,
Court. It remains to be seen how ie
authorities gear up to rhe task. To " :'

peat, it is certainly high time [h'.tca
quisite adverrisemenr is issued since ^

judgemenr was delivered on 3 jy,,;
1987,
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r! THE EQUAL REMUNERATION (AMENDMENT) BILL, 1987
4P

i Bill No. XXI of 1987 A BILL to amend the Equal Remuneration Act, 1976 " i

. Be it enacted by Parliament in the Thirty-eighth Year of the Republic of India as follows:-

' I. Short title

: This Act may be called rhe Equal I? "'""'"" "'"ation (A=ndm?nt)Act, 1987.

2. Ameodment of Section 5

In the Equal Remuneration Act, 1976 (25 of l976Xhereihaf[er referred to as the principal Act), in secUon 5, after the words "work of a
! similar narure", the words "or in any conditions of service subsequem co recruiunenr such as promotioris, training or transfer," shall be

msened.

3. AmeMment of section 10 ~ .

In secUon 10 of the principal Act '

.
, i.a) in sub-sectioa (1), for the words "with fine which may extend to one Uiousand rupees"', the words "with simple imprisonment for a: rcrrri whiCh may.extend to one month or wich fine which may extend to Teri thousand rupees or whh both" shall be subs[itu[ed;

b) in sub-secrion (2), for [he words "with fine which may extend lO five thousand rupees," rhe words"with fine which shall not be less
ihan [el] thousand rupees but which may extend to rwenry thousand rupees or with imprisonmenl for a term which shaU be not less than
three months but which may extend to one year or wirh both for rhe first offence, and wirh imprisonment which may extend [o [wo yean for
the second and subsequent offences" shall be substiruted.

P

4. Substitution of new section for section 12

For section 12 of the principal Acr, the following section shaiU be subsUtUted, namely:-

12. Cognizance and trial of offences:

I) No court inferior to thar of a MerropoLiran Magisuate or a Judicial Magistrate of the firsc class shall try any offence punishable under rhis

:\ct.

: :1 No court shall take cOgnizance of an offence punishable under this Aci except upon" (a) its own knowledge or upon a complaint made by
l thc appropriate Government or an officer authorised by 1[ in this behalf, or

i

i h' a complaim made by rhe person aggrieved by the dknce or by any recognised welfare institution or organisation.
l Explanation - For the purposes of this sub-secrion "recognised welfare institurion or orgaMsarion" means a social welfare insUtution or

i ()rkanisauon recognised in this behalf by rhe Central or Sute Government.

5. Substitution of new section for section 15

: For section 15 of the principal acc, the foljowing section shall be substituted, namely:-

.: "!5. Act riot [q apply in certain special cases

. Nothing in this Aci shall apply,-

'j: to cases affecting rhe [ems and conditions of a woman's employment in complying with the requirements of any law giving special .

treaunent to women, or

Ii) tO any special treaunenr accorded to women in connection with
w '

i! the birrh or expected birth of a child, or

a, ·11) the terms and conditions relating to reriranenr, marriztge or death or [o any provision rnade in connection whh [he reUement, marriage or
At death."

K , Statement of Objects and Reasons

m ' The Equal Remuneration Aci, 1976 (25 of 1976), provides for the payrnenr of equal remuneration to men and women workers and for the
j: "prevention of discriminaUon, on the ground of sex, against women in the rrtauer of Wployment and for mauers connected therewith or
j; incidental thereto.
ji 2. The Act, while requiring equal payment to be made to men and women doing rhe same or similar work and sUpuhting that no
K ' (l|'qj·'"'-·'q·gl'"(mln should be made berween men and women in recruitment does IlOl specifically state that discriminaUon should not be rnade
I : between men and women while in employment. This is a lacuna which can emble an employer to discriminare againsrwomen in niarters like
4. P'omoUons, training, cransfers, etc. It is, therefore, proposed co modifj' secUon 5 of the Aci lO prohibir discriminaUon against women nor
ji only in recruitment but also in relation co conditions of service subsequem to employment such as pronlotions, rraining, transfers, etc.
j: 3.lnspke of the Equal Remunerarion Act Mving been passed more rhan 10 years ago there are several employers who conrinue [0 pay lower

j; wages ro women. One of rhe reasons for this is thar the pcnajry laid down is not s1"ffn"'""ly stringent. The penalties fixed under section 10
I! are therefore being enhanced.
W 4. Inspite of the known prevaence of disparity iri wages between men and women, there have nor been many reports of viokrions of die Act.

I It is therefore, proposed to permit volunuuy orfnni"qtiqr|ns, in ad"dirion to rhe inspecting staff to file complainrs regarding violarions of the .."
II Act.

S. Section 15 of the Equal Remuneration Act is also being amended to specifi&y provide that it caimot be used lO justify discrUninatory
4.b Practices against women workers. NEW DELHI

B 6, The Bill sceks to achieve the above objecrives. The 11th May, 1987. PURNO A. SANGMA

H"
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m CONSTITUTIONAL dare these orders were norified. hhrwaha filed a perition in the
Supreme Court arguing thar rhe Government coUld not deny

m Equal Pay for Equal Work benefits of revised orders to persons who had retired earlier.

In the Union territory of Delhi there are ilwo main civic Otherwise ir y,oyld viola[e,Arucle j;4 of ConsUtution.
M bodies, the New Delhi Municipal Commit fDMC) and The .Supreme Court decided rhar ICAR, though an

~ Dclhi Municipal Grporation (DMC). The NDMC, a compact . aµronomous body, was sponsor4financed and controlled by
m Uni[, divided its entire work imo various €ings. Apart from rhe Government. The object of rhe orders was Ito allow benefit
m non-cechnicdl staff, it also employed techIlkm $[aff for the of service rendered in the autonomous bodies for pensionary
~ decuiciry and water wings which formed a utufgrm cadre on a benefits. There was no justification in denying this benefir eo
W common senioriry with 'liabiliry to uansfu. The DMC, persons who rerired earlier than rhedate when the orders were

. established under "he DMC Act, had three wihgs, decrricity, notified, and rhe classifimtion on thar -account was~ µnera! and water, seWage and disposal, the elecrriciry wing unconsthuUonaL The Government and ICAR were directed to

being designated as Delhi Electlicity Supply UndertakMg give to Marwaha pension after compuring the service rendeied
DESU), governed by an independmr bu@et and widi a for the Governmenr. {R. L. Maruxzha Dis. Union oflndia 4 JT

m scpame General Manager. 1987(3) SC 292.]

On die basis of the Shiv Shanktr (SS) Ccmnictee report,
m DESU rechnical and non-technical =pby= were granted CRIMINAL 0 r

q

~ higher wage scales than others who were paid salaries of pay in ,
m accordance with the Third Pay Cn)'··'-n'«inr Report. The Court Martial

m NDMC also resolved io give its employees iii the electricity An Army Major lodged a complaint before a Magistrate that a

' " department the same scales of pay as DESU employees in Colonel had assaulted him , thus cornmiuing an oWence under
6 accordance with the SS Cornmiuee reporr.Two employees Secrions 323, 352 arid 355 of the Indian Pend Code (IPC) and

e outside rhe electrical wing of the NDMC filed a writ petition for .that his superior, a Brigadier, was uying to prorecr him. thus

m quashing the resolution. The High Court-&cided that the committing an ofknce under Section 217 IPC. On appb'cations
 resoluUon was discriminarory. The NDMC then modified the by the Army authorities and the Government of India thar [he

m resolution excluding [he non-technical staff fhm the benefits of Colonel be dal[ with under the Army Ace and die 'case be

m higher scales of pay. These employees then filed a petition, handed over to the Army authorities, the Magistrate, while

W which was disposed off on the assurance thar & NDMC would partly allowing the applicaUons, directed Ui21 court martial be

W consider everything afresh. The NDMC then resolved to held within his jurisdiction, the progr= of the case be reported

m. constitute a separare elecrriciry wing. The pms in this wing to him every rwo months and rhar the final resuk be dso
~ were to be filled by minis[erial staff on rotation ROm all intiIna[ed to him for further orders. Further applications by the

~ dcparunents on rhe basis of senioUry-mm-opUon and Government to review and ancd the earlier ordo and to hand

m dcputation for a period of three years. During that period they overihe records to the Army authoriries, on the ground that it

WN would be entitled to SS Commiuee scales of µay. Some of the was not mandarory to hold a court martial in eveq, case

M employees filed petitions in rhe High Court ccmending that the involving disciplinary action, were rejected by the Magistrate.

resolution was viotaUve of Article 14. The HEgh Court, while While rejecUng the revision peUrion of the Government, the
h upholding Hie resolution, did away with the IDultiorlal sysrem High Court directed that only the resujr of rhe court marUa!

W and directed that vacancies in the elecuiciry"wing be filled on ' need be intimated. In a special leave petition, the Government .

WM Uie seniORIy:cua-opuon basis. Appeals were then filed in the raised a firrther conrenUon that the Army authorities could

W Suprenje Court. . ignore'the direction of rhe Magistrate and hold an enquhy

.The SuPreme Court decided that minisraial staff in the themselves ro determine whetber a case existed for a court
m NDMC was a unified cadre transferable from one department mania! or not.

N io another. All of [hem had io be treated alikm DESU in DMC The Supreme Court d&ied rhar ohce summons had been
m was a separate and independenr unit while NDMC was an ismed under Section 204 CrirnimU Procedure Code (CrPC) the

m integrated whole. To trear only ule.dectriciywing on separare MagisQre was, under Section 475 CrPC, enrided to direcr rhat

99W basis was nor permissible. [R. D. Gubia D/S. Li. Gcmernar, Delhi a coun'Manidl be held againsr rhe person charged. Moreover,

, Adminisuaiion, 4 JT 1987 (3) SC 259.} ' [he rules under Section 475 CrPC mandarorily required die
Army Qu±oriries to inform rhe Magistrale about the progress of

M Fquality In Pensions

— " Lhe'case. Therefore, the Army aurhorMes were nor emitkd to
In 1950 R-L. Marwaha was appointed on :a mnporary basis ignore the direction of the MLagisurare. (Unim of India U/S S~K.

m in die Governmer}[ of India. In 1953 he was appoin[a to the Skmna, 1987 3 SCC 490]. "

W Indian Council of AgIicu[[ura! Research (ICAR) as a fresh
m enrrant. The post in [he Government and rhe ICAR were Dowry Death

m pensionable posts. On his retiremenr in ·1980 he argued before Neelam, a young married NL was alleged ro have been

the authorities thzu his pension in reSpect of tte service with the murdered. Her body was burnt after She died. The cremation
M Government "should be counted for derermUUng pensioriary took place without her rektives being informed. On corning to

. benefits. In 1984 ihe Governinenr issued general orders to the know of rhe death, her father lodged an FIR against ·the '
|mk cffecr that service rendered in [he Governmmr or autonomouS in-laws, bur the police rook no action. The father rhen filed a
= bodies could be continued for pensiomiry bm&s. However, private complaint bur the proceedings were stayed as the police

m the orders applied to pensioners who had reUed on or after the info'rmed [he Magistrate that invesrigaUon was going on. Later, .

^
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the Klice filed a challan (charge sheer) in the privaw case Appropriate Government
against rhe mother-in-law and the Magisurare cominmirred [he Samarjit Ghosh was employed as a working journalist in the "3

- matter to the Sessions Court. The mother -in-law moved the Calcuua office of MIs Bennet Coleman and Co. (the Company)j':!
High Court and got the Session case srayed. The father's He made an applicarion for recovery of unpaid,portion of H ;i
applicaUon to sran the privare case in rhe Sessions Court failed salary to rhe Labour Department of die Government of wcsq
as did his ,:applicauon under section 482 CrPC to the HiAi Bengal under the Working Journalists (Conditions of:Servkeg
Court. "He then filed a special leave petition to the Supreme and Miscellaneous Provisions) Act, 1955 (Ue Act). Concijiatioq}

. Court.' :. · · proceedings were iniUated by the Government. Ghosh was thmg
P . . . b

" '.The:Silprerne Court decided tha[ in such cases i[ must be transferred to the Pune office of the Company. jhg

influenced by a sense of jusrice rarher rhan rechnicaliUes of law, Conciliation Officer submitted a failure report and itE:s
' Ii directed the Sessions Judge to call the records of the case Governmenr of West Bengal referred rhe niauer fjpending before the Magistrate (police case), proceed with case ·adjudication to rhe Labour Court. An objection by tijc.;}

committed to him (privare case) and then try the police case and Company thar the West Bengal Governor was not comjment t0'!:j
'pronounce judgernent on both rogerher. [Lakhi Ram U/S. Sita make the rderence was rejected by the Labour Court, the"';
Deoi & Ors. (1987) 3 SCC 555]. Single Jud,ge and the Division Bench of the High Coun. Tbe?:a

Company iiled a special leave pecition lO [he Supreme Court-"",g

EDUCATION The Supreme Court decided rhar Section 17 of the Act read' '
with the Rules made under it indicared char the State"

'Medical Admissions - Government before whom the applicarion for recovery is Inade:',!
': By an. order of 22 June 1984 the Supreme Court had direcuxi is competent to rnake the refacnce. [Samaijit Ghosh ds. MIs;

..' that a scheme be formuMed for admisSions to medical colleges Bennet Coleman & Co. & Anr, (1987) 3 SCC 507]. ' ' '. '*

- a," on' 'the ·bagis of an All- India entrance examination to be Termination Without Enquhy

operaUve from rhe year 1985-86. The scheme which was Makhan Singh was employed as rhe Secrerary of Narainpur
formuldted together wirh the objections was dealt with by the . Co-Operarive Agricukural Service Sociery Lrd. (die Society}: ::

' Supreme Court by an order dared 21 July 1986. Ii approved a On account of ?11 illness rhe Society passed a resolutioo""
syllabus for the course, directed rhar reservations be reduced ro' rerminating his services. In rhe dispute referred to rhe Labour,j
15°4 and direcred that Central Board of Secondary Education Court, rhe Society argued that Makhar. smgh had gone wq
would be the agency for the ALljndia examination. The revised strike and embezzled funds of the Socie[y. The I,abour colm
scheme Vas [c) then operate from 1987. On 4 August 1986 when .

. decided rhar as he had committed embezzlement and reII~jthe maµer' next came up for con,irmaUon of the revised abserll wirhout leave, rhe renninarion was justified. The writ d
: Schenle;' ii 'number of Stares filed objccUons. The enuanc' Yiition filed was dismissed by the High Court. Makhan singq
·':' exanli?aucjn' wajposrponed and [he maUer was kept 'for fnal U,en filed a special leave petition lO die Supreme Court. :"
' ,order iii' July 1%7. Most Suites requesred for tme to swnch ' 'i'O

over to the new sysrem. ' The Supreme Court decided [hut rhe reminaUon was! '
G without holding an enquiIy, the evidence on embezzlemeut Yms4The 'Supreme Court rejected this, pointing out rhar all the

scrappy, and [ha[ no question of pennission for leave arose ihy
. Stares had four years notice to change over. The CCmrt also

case of suike. Ii set aside the order of rerrninaUon and orcierd,' rejecreQ the reluctance of some of the States to change-over on .
remsraremmr with full back wages.the . ground Uiat a regional language was a: riecessary

gUUiication. The Court rherefore direµed far the scheme Governor's Powers

shall bel:qperauve from June 1988, entrance exams for which S.C.Tiwari was employed as a Section Officer in [he U.pm
'wjll t|Sil|eld between 16 and 31 May 1987? and -the results Public Services Commission. Certain charges were levdlA

. n0tifiedj l?etween 15 dnd 20 JUne 1987. [DineSh Kumar & Ors. againsr him, an enquiry was held and he was found guiky. lA'ij
bis. Mb qa Nehru Medical College, Allahabad & Ors. 4 JT appeal, the Slate Government decided [har Tiwari was ui,g

. 1987(1! jc.228. given proper opportunity io cross-examine witnesses .Drj

produce evidence from his side. The Commission was directed :j

LABOYR : lO reinstate him and to hold a fresh enquiry. On thc:j
Commission declining to comply whh [he rhe order, the Stau:i:',j

, UnjcID qctivities i Government filed a writ perition in the Hi,gh Coun, which":4
F allowed the peUrion. The Commission Men UJed a peuuon.in:"!' K,' Kamchandran was emi)loyed in Pan American World the Supreme Courr. The Commission argued thar the sLlie':·?

Airwjys |Pan Am) in various Capaciues as a workman. He was 'Government was not compe[en[ to hear rhe appeal, which could 4
an acµ\le|member and an office bearer of the union of Pan Am be heard only by rhe Governor hiIn¥lf and nor by Governor.jj

employpes. On his being promoted ro the managerial cadrejh" under the advice of rhe Stare Government.
mana4eerlt objected to riie continuation of his union - oz

' activitigs} 'They ,offered him reversion· ro the status of a The Supreme Court decided that though the Commission e

' worlaaq to continue ©on activiU& He refused. Uhimuely was an independent constirurional authoriry under Article 318 ':

: .beCause of his lT?de uniorr aciiviues he was rermhiared. In [he of the ConstiruUon, by virtue of the fact that under the Centhj;3
"adjudi4uojl' in reference the Labour Court iield thar the Civil Service Rules rhe Srare Government was enUded to callf%3

dispute!4as nor mainrainable aS he was IlOl a workmm. He filed the records and confirm modify or cancel orders passed by thC',j

a spe.cialjleavc peririon to the Supreme Couh." Commission, the . Governor undet Arcicle 163(1) of &..,
'.' "' :Thi"Supreme Court decided rhar he should be reinstared and ConsUtuUon .had to act on the advice of Ue Council of {he i!
"a fresh' ojMon given to him to revert to rhe status of a workman. Ministers. Therefore, [he Stare Govenjmenr was corIlpereIit to n

[The Warkmen of Pan American World Aimays U/s. The dispose of the appeal. {U.P. Public Services Commission vIs. :j
"'µnae+'j 4 JT 198'7 (3) SC 320.] S.C.Tewari 4 JT 1987 (3) SC 243]. :7!
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: LAW AND PRACTICE
C-

. . _ .

The Crime of Defaination
g

.

Although defuniation attracts mostpublicgyfor thefabulous sums suedfor in cidl suits, defamation is
also a crime. P. M. Bakshi elaborates on ihe ProUSions of the Indian Penal Code penaining to

&;famation .
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The criminal law of defunarion in India is codified, and is
enumerated in section 499 of the Indian Penal Code. Be-

q.ji'S [his, defarnarion is a civil wrong. An aggrieved person has
bQth the remedies civil and criminal. (Asoke Kumar d/s. Radha
Kdnlo, AIR 1967 Cal. 178, 183, para 20). He is not compelled
to make a choice between the two. If he has filed a criminal
prosecution, he can sUII file a civil suir for damages for defama-
tion. even Uiough the prosecucion is srill pending. In fact, if he
U':JltS too long, the civil action may become time-barred. With-
jr.iwal of a criminal complaim on [ender of apology is no bar to
uvil action for libel, unless there is a specific agreement barring
a civil action. [(G&nda Chmyulu D/s. Seshagiri Rao,
.4.I.R.1941 Mad. 860, 861) (Mohinder Singh Saluja d/s. Vanson
Shoes (1987) I Reporrs Delhi 455, Issue No. II, M. K. Chawla,
J. Judgemenr of 31.10.86, Civil suir pending no bar to criminal
lurisdicrion].

Definition of Defamation

Dclamarion as an offence is dealr with in section 499 of the
lnjian Penal Code. The main paragraph of die section defines
|\'ha[ is "defamation". In essence, ir is an ac[ causing harm to
ihc repuration of a person, by making an iInpil[auo[].

Coming io the definiUon ?f defamation, a person commhs
jd"amauon when, by w.ords eirher spoken or inrended ro be
rcad, or by signs or by visible representations, he makes or
publishes any imputaticn concerning any person, imending lO
harm or knowing or having r,eason io believe rhu such impura-
lion will harm, rhe repumion of such person - unless the case
falls within one of [he exceptions. In civil law, the tort of de-
t.|ma[ion consists in [he publication, withour lawful justifiea-
tmn, of a false smement, tending to"lower a person in the'
cmmauon of righr thinking people generally, or tending to
imke them shun or avoid him; briefly, defamation is a stare-
mcnt rending to bring a person into harred, ridicule or con-
it'rripL (The element of "ridicule", though nor menrioned'in the
main paragraph of section 499 of [he Indian Pend Code, is deak
wi[h in [he fourth explanarion to the secUon)-

Deceased Persons

]mpu[ing anyrhing to a deceased person may amounr lo de-
t"amation if ir would harm rhe repumion of thar person if living
.ind is inrended ro be hunful io the feelings of his family or
Uther near relatives. An impumion concerning a company or an
anociation or coLlection of persons as such may dso amount ro
defamaUon. .

The irnpurarion regarding a deceased person jiiulse not only
harrn the reputation of [he deceased person concerned if living,
but must also be intended to be hurtful to the feelings of thc
membersd:his family or oUier relatives. [N- J. Nanporia U/S.
Brojendra Bhounnick, (1975) 79 C.W.N. 531, Section 499, Firsr
Explajnatiolj].

Harming Reputation

The meaning of "harming a person's reputation" is explained in
the fourth explanarion [q secUon 499. The impuraUon must
directly or indirectly, in the estimaUon of others - (a) lower the
moral or incdlecrud character of [hat person, or (b) lower rhe

characrer of thar person in respea.of his caste or his calling, or
(C) lower the credit of that person, or (d) cause it to be believed
rhar the body of rhu person is in a loathsome stare, or in a srare
generally considered as disgraceful. The meaning of this ex-
planation was speh our in a Calcuua case by Mr. Jusrice Lahiri
as under: [Deba/yoti Bunnan ds. The State, I.L.R. (1957) 2 Cal.
181, 191.] '¶b

"In my opinion this explanaUon does away with much of rhe
fine disUnctions under the English law and seems lO imply [hat
\\'ha[ consUuites defamaUon has [q be derermined not upon an
imerpretarion Uiat may be found for a word by a laborious
research in a court of law, but upon the meaning Uar might be
conveyed by the word to a reasonable and fair minded man. I
am prepared io concede thar a meaning rhar might be conveyed
to a morbid or suspicious mind cannot be raken inco accoun[ for
this purpose. The word 'others' in the expknaUon refers in my"
opinion Ito a reasonable and fair-minded man and nor to a man
with a morbid or suspicious mind."

The explanation speaks inter alia of "casie". So long as casre
prevails, an auempr io minimise or ignore existing sancrions is
contrary to rhe public good. [Umed Si®i VIS. Emperor, A I.R.
1924 All. 299, 301 (per Walsh, J.). (Case of slander)].

Concept of Good Faiiti
Coming to the exceptions to section 499, the first observation lo
be made is ihar mosr of Uiem require "good faith". The defini-
Uon of "good faith" (Section 52, I.P.C.) in [he Indian Penal
Code provides that nothing is said to be done or believed in
good faith which is done or believed whhoin due care and
aueniion. The definiUon in [he Code seems io superimp he
concepr of due care and auention on tha[ of honesty of purp :e.
In other words, honesty of purpose iS certainly required. In
addition, due care and auention musr also be present in order to
consUrute good faith. The element of "good faith" is of particu-
lar importance to persons in the media. To illustrate this, two
decisions may be cited. In a case which wenr upro the Privy
Council, (ChannihgAmold D/S. King Emperor, A.I.R. 1914 P. C.
116) rhe accused, the editor of a newspaper, published an arti--
de alleging that [he disuict magisrrare, in discharging a miliuuy
officer for the offence of rape, had commiued a breach of urusr
and was unworthy of the position he held. In facr, the Lieure-
nant Governor of [he Province had exonerated Uie disuicr
magisUrale; and rhe editor did nor produce any fresh informa-
tion on the basis of which he made made the allegation. Hence
rhe plea [hat the publication was made in good fairh did nor
succeed. In the second case, which is comparativdy more re'
cent (Sahib Singh d/s. State of U.P.,. A.I.R. 1965 S.C. 1451,
1467, para II) diere was a reckless comment in a newspaper
article diar "the prosecuring staff at Aligarh" was corrtipL No
insrances of britmy had been cired, and good fairh was, there-
fore, held 10 be absent.

Another general point concerning the exceptions io section
499 must be noced, namely, that the exceprions are exhausUve
and IlO exceptiOn derived from English law or from any other
source may be engraRed thereupon. (Satish 79/s. Ram, A.I.R.
192 ! Cal. I) Of course, besides the specific exceptionS given in
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de seciion, account musr be taken of the general exceptions to

crimindl liabijiry given in the Code. (Secrions 76 to 106 of Uie

"'I.P.C.). For example, if a person is, by rhreat of insranr death,

" forccd "tO mRke a ddunatory staremcmt, he is immuoc from

'aiminal,]iabilin/ under one. of rhe general exceptions. (Section

' 94:'i:P:C.) An irnportanr excepcion, prCviously dealt with in a

: Centraj ;Act which had a fluctuating history and which is now

" incorpo.iated in [he COnsUtution, prorects stamnents made by

way "Ofpublication of proceedings of Parliament and state legisl-

arureS, provided there is no malice. [Article 36IA, Constirution

. of India;' insened by the ConsUruUon (44th amendment) Act

,.wiUi effecc &om 20 June, 1979].

'Parliamentary Proceedings

".Furthei; 'the 'ConsUruUon of India, in articles 105 and 194,

. protects. statements made by Inembers during the cours.e of
proceedings in Parliament or legislatures. [Cf. Tq' Kaan ds.

Sanjioa Reddy, (A.I.R. 1970 S. C. 1573, 1574)]. Malice does

"not take away this protecrion for members of Parliament, erc.

Bur it would rake away the protection for publication ourside

'Parliament, etc. of the concerned proceedings, since the protec-
tion for·jucli publicauon is, under the Constitution, dependent

.-on' ilbs¢µce of malice. (Article 361A, ConsUtuUon of Indid).

- Exceptions

·The 'ter,. exceptions to section 499 of the Indian pena Code,

. protect certain classes of sraremerus from criminal liability fordefamation. They are briefly stared and analysed below:

First :aeeption: True suuement made or published for the

jublic good. (Good fairh is nor required under the firsr excep-

. :ieon';·-but truth is; contrasr the ninth exception, where umth is

.lfRoi 'equired,.gut good faith is).

jZ Second exception: Opinion expressed in good faith' reSpecting
i""the condu'ct'of a public servanr in the discharge of his public

' funcuohi "or respecting his characwrj so far a"' his character

appears in that conduct, and no further.
·0

Third cxception: Opinion expressed in good faith respecring

the coriducr of ally 'pcrson rouching any public question, and
. reSpecOg his character, so far as his character appears in [ha[

mconduct,. and no further.

· Fourth exception: Publication of a substantially true report of

the. ln'dings' of a courr of justice or of the result of any such

proc " , 'jS: (Such publication may, howeverj constitute some
ortieE oYie, c9 under a'stuutorY provkion regulating the report-

ing ofijl!!qcid proceedings). q
l

Fifth cx¢(!ption: Opinion exprussed in good faith respecting the
mcrits)o{ Gny case dccidcd by a court of justice N respecting [he

· conducr :of any person as a par,y, witness or agent in any such
case o; lqpec[ing the character of such person, so far as his

4,Charac|'f fprars in rhar condjict, anc! no further.

'Sixth excyt'on: Opinicn expressed in good fairh respecting
the meriis\ of any performance:which its auUior has submiued
to the j'uqSemen[ of the public or respecting the characler of the
author, 9)¢ far as his characler appears in such performance and

no funhjG.· '
SeveIlthfexception: Censure pµsed in good faith on the con-
dµcr of ajjerson by a person having authoriry over him (confer-

red by.hYor arising out of a lawful contract) where the conduct

is in mauerS.io which such kiujful auUiority relates.
Eighd a|eption: Accusation 'preferred in good fairh against

any µmn tU one who Irs lawful authurity ovei that person
with resNct io the subject muter of the accusariort

54 ' l ' The LauNersI
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Ninth exception: Imputadon OIl the character of another made"iM
in good faith for the prorecUon of the inreresrs of rhe persori 'm

making i[, or of any other person, or for [he public good ".m
(Truth is nor required, bu[ good fakh is; contrasr the fi'st:m

exceptiom)TeMh exception: Caurion coweyed in good fairh lO on.C pej

against another and imended for rhe good of the person' to M

whom it is conveyed, or of some person iii whom rhar person iS"

"inlerested, or for the public good. .
In India, in criminal cases, quesrions of privilege (iii a 'i=

secution for defamation) are derermined exclusively by the ==
visions of the Indian Penal Code. Accordingly, an oral su[6.m

naenr made by an accused person before che court canries only'a :m

qualified privilege under the ninth excepUon ro secUon 499 dm

the Indian Penal Code. (Champa Deui ds. Pirbhu Lal, A.I:R:-'~

, ."'.m1926 All. 287). " " :·iu
Belief in the rrurh of a statemenr factually inaccurate is not ai:m

basis of privilege. For example, excepuon 9 lO secUon 499 caIj-"":¶
not be read as meaning that if the person making the imputa- -5
Uon believes in good faith rhar he has been acring for protecting.'"'·¶

his interest, Wen he is not liable. The in[eres[ must exisr, objec" " 1
tively and IlOl merely in the mind of the accused. The express{'.:A
ion "good fairh" used only once in the exception is used in ,a
connecrion with an act. (Bhola NaUi vIs. Emperor, AJ.R. l92?:q

, , ·mAll. l, 8).

Retention of Criminal Liability -sa
The quesriun whether criminal liability for defamation shQi'g:'i

be retained has been widely debated in rhe United KingdOm;-*
but ujtimarely the offence of criminal libel, in so far 'a iL"U
punishes defainatory libel, conUnues to be punisMble iji thc "—
Unired Kingdom. Jr may, of course, be mentioned rhar in the ·¥
United Kingdom where a newspaper is proposed ro be prose. 4

' cuted for libel, it is necessary to obtain che permission of the" .%
judge in chambers by virtue of a specific srawrory prwisioii 'g

" meanr for newspapers. (Section 8 of rhe Law of Libel Amend:: 4
ment Acr, 1888). Lord Shawcross has been one of [he strong :'
advocates of abolishing criminal liability for Libel akogether," or ';A
of allowing a right of appeal against the decision of a judge to!: q
grant leave for a libel prosecuUon againsr a newspaper. (Lord .' S
Shawcross, article in The Times, 26th May, 1977). But no su&-"S

amendment of the law has been carried our: In fact, strong ":.a
views have been expressed in the Unired Kingdom against"":a
proposals for abolition of the oUence. , j"" t
- In an editorial in the London Times, [leading article, Thc. ,.Hj

Times, 15 May, 1977, referred to by J. R. Spencer, "The Press '·and the Reform of Criminal Libel", in Glazebrook (Ed.)g "I

Reshaping the Criminal Law (1978), pages '266-284], it was
suggested that criminal Libel ought to be resrrictcd to cases' .$
where ir creates a risk of breach of rhe peace. Bur rhe suggesuon"·.-:!

"7 "has nor been accepted in the United Kingdom.
. . .d

'A

- · '$Fact and Cominent . a
' " ·AThe second, Mird and sixdi exceptions concern fair comment. ' 4

Comment must be based on facl. This implies rhu the facts 'q

alleged must be urue. Ii follows that any allegation of facr im- "'
puring an act of misconduct remains unprorected by the dc- .:j

fence of fair comment, although the plea of uuth can be raken if 1
the allegation can be proved to be rrue. (Nadirshaw vIs. Piro-
jshaw, 15 Born. L.R. 130,.169 (1913). This is illusrrared by ' , 3
Cajcuua case, which held that imputing to a person Uie com: ",¥
mission of a criminal offence does nor fall within the range of: ij

"fair comment". [Barrow vIs. Lahiri, (1908) I.L.R. 35 CaL·F,a

495].
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i The cot, Qf course, must be relevanr ro the subject- tions as to the scope ofPubiic interesc "" ""
: mar[er.coDmjen[ed upon. [See Iyer, Tons (1975), para 4I].'The "Whenever a marrer is such as to afkct people at large, so

cpi[he[ "fair" embraces the meaning of holiesL znd also the that they may be legitimatdy interested in, or concerned at,
Upect of relevance. The "iew expressed must be honest and . what is going on; or what may happen to them or others; then it .
mus[ be such as can fairly be called criticism. [McQuire d/S. ,"is a mauer of public interesr on which eGeryone is enritled to

' W'esiem Morning News, (1903) 2 K.B. 100, 109, 110 (CoIhns, ,· make fair comment'.[London Artists Ltd. D/S. Lirtler, (1969) 2
i .il.R.)]. Mere honesry of purpose would be of no avail if"dhe ', All E. R. 193, 198 (C-A)J-
:- words exceed the proper limits. (Union Benejit Guwaniee Co. : " Ne'wspape"rs' ' ""' ""

' ,5. Thakorlal, A.I.R. 1936 Bom. 114, 120].
In theory, newspapers are subject Ito the salne rules as other

Public Interest ' critics, and'have ijo special righr or privilege as such. Bur, in

It is also necessaiy rhat rhe comment must relate lO matters of practice, they do enjoy considerable laUrude so far. as the de-
l public interesr. In the very narire of things, there can be no fence of fair comment is concerned - a facr noted in a perceptive

definirion of "marter of public interest". SuCh matters are pasage by -Iyer. (Iyer, page 27, para 42): Tbishad becn noticed
, numerous, 'and usually grouped under certain heads;. but, earlier by Lord Haldane in an obiter dictum. [John Lmg ds.
l generally speaking, they are matcers which invite public auen-. Langlands, (1916) 114 "L. T. 665, 667, referred lO by Iyer]. In -

l tioa. and which are opeEj to public discussion or criUcisui. theory, the journalist's right io comment OIl mauers of public
l ;,4htha Rustomji d/s. NussenUanji, A.I.R. 1941 Bom. 278,'282. interest is the same as that of an ordinary citizen, so [ha[ writers

The following instances, coIlecred by Iyer [Iyer, Tons (1975), in newspapers have no special privilege of making unfair im-
pages 245-246, para 40] and based mostly on case law would be putations or comments. [R. K. Karanjia d/s. KALD. Thack-
hclpfiij for understanding [he wide scope of "matters of pµblic' eTsey, A.I.R.1970 Bom. 424]. Bur, in practice, so far as allega-
interest'": ' tions made against public men are concerned; the courts rend io
(j! proceedings of public bodies; be liberal and they seem io tolerate very srroeg auacks. "You
-ii' proceedings of courts (subjec[ to the law of contempt of cannor meet a whirlwind wirh a zephyr" - an observation of
courr); Justice Darling [CTosskmd D/S. Farroto Times, Feb. 7, 190S, See
(iii\ adminisuatioa of government departments; Iyer, page 248, fn. 12] whose approach seems to have been
:ir C q'""' "'C "m rion of public cUriUes; followed in India also. [Narqyanan d/s. Mahendm Singh, A.I.R.
·.\"' administraUon of public companiE; 1957 Nag. 19]. A Madras case [Madras Times Ltd. VIS. Rogus,
i\'if proceedings of public meetings or local authoriUes; 30 M.L.J. 294] on die subject is usually ched on rhe point. The
,\'jj'; published works; newspaper involved was the Madras Times. Ii had described
,riii) advertisement of a new company, scheme or charity; the secretary of an association of railway workmen as "a mis-
Iix} controversy carried on in the public press; ' chievous agitator with overweening egotism misleading the men
fxj character and qualifications, eveij the privare life, of persons and fomenring a suike for selfish objects." The criticism was
seeking a public ofiice or position. held to be within the limits of fair comment.

Of course, there is no definirion in rhe books as [o what is a
muter of "public imerest'. To.quow Lord Denning's observa- P. M. Bakshi is a farmer member of the Lmu Commission of India.
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Workmen's Compensation Act, 1923

The Workhen's Compensation Act, 1923 lays doum the lau regarding compensation to u)orkmen for
accidents arising out of and in the course of emplQyment. D.S. Chopra elaborates on the prozUions

of [his important act in a tzUO part artiCk._.

Employer's "Duty at Common Law . .South Durham Steel Co., (1958)3 All E.2.l6l]. He musr also
provide a couiperent sraff of men. ,Hudson O/S. Ridge

A[ common law the maswr is under a dury io use reasonable Manufacturing Co. Lui., (1957) 2 All E.R. 229].
care io ensure rhat his employees enjoy 4e working

·ondirions. The employers canno[ divest rhemselves of that At common law, an employer is bound to take reasonable
dutv Uiough they perform i[ through an agenr. [Lochgelty Iron ore in rhe choice of his servanr. He shah secure and maintain a
L" Coai Co. Ltd. ds. M. Mullan, 1934, A.C-I]. The obligation is plant, appliances and machinery in the proper shape for rhe
thr±-fold- the provision of a competent staff of men, adequate work to which they are to be used and he musr combine die
material, and a proper sysmn and effective supervision. personnel, planr, equipment and machinery in a safe system of
/W'ilsons and Gjycle C'oalCo. Ltd. vIs. English, (1937) 3 All E. R. working. Ii is absolutely essential thar the master provides a
628, H.LJ.. The employcr must provide safe plant and "omperem staff. Ii is his primary duty and failure io disclmrge
'ppLiances to h!fil rhis duly. /Dade ds. Neu) Merton Board such of his servants as are incapable will amoum to acrionable
Mills Ltd., (1959) I All E.R.346). The system of working inust negligence in the event of others being injured.
be safe and sound. [General Cleaning Contractors Ltd. ds. As a general proposition i[ may be said rhar rhe duiy owed by
(.hrislman, (1952) 2 All E.R. i l 10 H.LJ. The employer IIlllSC an employcr to his workmen is one of reasonable care. /Latimer
'6q have a place of work and sale access to i[. [Braiihwaite u/s. O/S. A .E.C. Lid., (1953) 2 All E.R. 449 H.L.].
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1965. These words have been subjecred to so much of ju " " :
Exci:ptions scrutiny that Lord MacMillan has observed rhat-

·.' , '.:The first exception ro these rules is the doctrine Dolenti non jit "Few words in the English Language have been subjected q
.., '. .injuria, i.e. [he employee volunrarily assumed rhe risk. The .

. more microscopic judicial analysis than rhese qnd in an eWort Nemployer inusr show that the workman undertook rhar the risk expound them many criteria had been proposed and mag
should be on him. It is not enough thar whether under protest paraphrases suggested. But it was manifestly impossible "
or orherwise he obeyed an order or complied with a request exhaust their conrent by definhion, for [he circumsrances andj
which he rnighr have declined as one which he Was nor bound . .ulc]den[s of employmenl were of almost infinire varie[y. This*
either to obey or comply wiUi. Ii musr be shown [ha[ he agreed leasr however could be said that Uie accidem in order to gi,;
Uiar what risk there was should lie on him. [Bwater U/S. .

. rise to a claim for compensation must have some relarion [q ¢4Rou)ley Regis Corporation, (1944) l All E. R, 465, Imperial workmen's employmem and Ij}Ll$l be due to risk hicidend r
CheniicalIndustries U/s, Shatwell, (1964) 2 All E.R. 999 H. L.].

. that employment as disUnguished from risk to' which?The employer must show thar the accidenr arose our of a risk i " —
. members of the public were alike e.'posed". [McCulliim Anecessarily incidental to the employmcnr of which risk the .Northumbnan Shipping Co. Lid., (1932) 147 L. T. 361]. " µ

servant was aware of and which he voluntarily accepred as a
part of this employment. Lord Wren6ury on the other hand was more candid in sa,,"thar "rhe decisions upon it are such, [ha[ I have long s:m

Second, con[ribu[ory negligence on rhe part of an employee abandoned the hope of deciding any case upon rhe words ba
will reduce rhe damages awarded ro him. /Stadq Iron & Steel .of and m the course of" upon "rounds saUsfacrory to myself "
Co. Ltd. vIs Jones, (1956) l All E.R. 403 H.L., Staplqy vIs. · / °

. convincing io orhers". .Annsuong Witworrh & Co. U/S. Red/¶Gypsum Mines Ltd. (1953) 2 All E. R. 478 H.L.]. This can b
1920 A.C. 757, 780]. The Calcum High Court also spoke inY

' happen in cases where bcnh the employd and the employee are .same vein while expressing the difficulry in consrruing [bmar fault:' But ifin such a case the negligence of rhe employer and

. words. Ii observed that 'ihere is hardly any general prindWthe employee can be segregared, the courts would apporuon rhe .which can be evolved to explain and define [he phrase arisiu!
. damages according io the measure of the fault of [he employer

. out of and in the course of employment, bu[ auempts have b«m" ' and the employee. Third, the employet can ger away from rhis
. made to explain i[ by classification viz., 10 [he nature,,;¢'common law liabilhy by insuring [he employees voluntanly or

condiuons, obligation and incidents of employment..... IdomcoZnpulsoriiy under a stauue. if any universal [es[ can be found. Analogies nor always so &
.Statutory Liability as they seem to be at first sighl are ofren re3or[ed to, but in LDd

Section 3 of the Workmen's CompamUon Acr, 1923, deals last analysis each case is decided on irs own faas." [Golden Sq%
wiW the, employer's liabilhy for cori,pensation for injurie, Factoiy Ltd. U/s Nakal Chandra Mandal, A.I.R. 1964 Cal. 2l7.H

suffered by a workman due to an accident arising our of and in Causal Connection Necessary
.the course of his employment. Ii provides that ifpersonal injury ' , u. ·

. The words "in the course of rhe employment' mean in .a·, is caused ro a workman by an accidenr irising our of and in the course of work which rhe workman is employed ro do ¶
' course of his employment, his employzc shall be liable to pay which is incidental ro it." The words "arising out of em~

compensation in accordance whh the ":'covisions of Chapter II · merit' are understood to mean that "during the course ofcmj

. of rhat Act. ployrnenr injury has resuked Rom some risk incidenutl to u
Personal injury'means physicd injcry or hitrt; however it duties of rhe service, which, unless engaged in the duty o " "¶

does not mean [ha[ actual physical hurt must aBpear in order ro to the master, ir is reasonable to Uiieve che workman would "
' make an injury compensable. It does not exclusively mean blow otherwise have sufferred". There must be a causal relation%i

to the human f7esh only. [Iiuiian Netus Chronicle Lid. vIs. Luis between the accident and the employment. If rhe accidew bd;
Lazares, 3 F.J.R. 190]. The word personal injury has also been occurred on accounr of a risk which is an incident of the,m"j
defined as including any disease and any il?pairment of a ploymcnt the claim for compensation must succeed unkss. '
persons physical or mental condition, course the workman has exposcd himself io an added peril, '

, · qgfident when used in its popular'and ordinary sense_means his own"imprudent act. [Mackinnon Mackenzie & Co. u/s Ibj
I a' "shap or unroward event not expccred or designed, [Fenton him Mohammed Issack, A.I.R. 1970 S.C. 1906 (1970) I.L"j %

' "·'i:"horlu & Go. Ltd., -'903 Ac. 443j Bai Shakri ds Neu) 16; 1970 Lab. I·C.}4l3; (1970) I"S.C.R. 869. Lancashire 1m
' toTr CknDk Mills, A.I.RG96I guj. 34; Laxmibui/U/'· f°mbay Yorkshire R(y Co. u s Highley, 1917 A.C. 352; 86 L.J.K.B-'7lj¶

EoiT Trust, A.I.R. 1954 -om. 180; Pamatibai u s Ra 'kumar There must be some. causal connection berween rhe death Ua
Milk A.I.R. 1959 M. p.b8l.] i.e. an event not expe.cted or the workman and his employmenr. If rhe workman dies h q
desjgned from the workmdn's s[arld-poin[; it is IlOl enough that natural resuh of Uie disease from which he was sufier|,

¶

orhC 's Oould have expeCred it. [Clover Clayton & Co. u/S while suffering from a parricular disease he dies of rhu di""-" -HugZes, 1910, A.C.242]. ' as a resulr of wear and tear of his employment, no liab=

Tlje term 'accident' would also include ocCusences would be fixed upon the employer. Bur if the employment istj

in[entionauy caused by others, such as murder·of bank cashier contributory cause or has accelerared the death, or if the dad"[Nistet U/S. Rayne & Buh, (1910) 2 K. B. 689] or murder of was due not only io the disease but rhe disease coupled with &]

schDol masrer by pupils. '/Trim Joint Distriu School Board of employment then ir could be said that [he dearh arose our of "

' Mankgemenl vIs. Keljy, 1914 A.C. 667]. ' ' employmem and the employer would be liable. Even if q
C ' workman dies from a pre-exisring disease, if the disease,,"

.Key Phrase Interpreted . aggravared or accelerared under circumsrances which caij or
d

©e words "arising our of and in the course of employment' said to be accidental, his cieath resulrs from injury by accida4
are',mosr.material in determining the liability of the employer. [Mackinnon Mackenzie & Co. U/S. Rita Fenmdes,'(l970)l A
Iddµtica! words also appear under the relevant English stature C.W.R. 83].

m(noq Section I) NaUonal Insurance (Indusu"ial Injuries) Act,
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%!h/!}en Eak]oyIneElt Commences " (a) in respect of any injury:which does not result in the total or '
.K "Nomajly ir can be said that an accident is in the course of partial disablement of the workman for a period exceeding

m employment if h arises during the period between th"ee days.
m cojnlnencement and termination of employment. Employment The period of three days prescribed'in die proviso is called the :
m commences when the employee reaches his employment and waiting period.
m {crminares when he 9eaves ir. An accident is also deemed to (b) in respect of any injury not resulting in death, caused by an ·

0
W h3\'e arisen in the course of employment if the employee travels accident which is direcdy auributable to-
m· » a passenger -of. any vehick--wirh .-the-.expr5s ±r-implied
m pemission of his employer. [B.E.S.T. Undertaking ds. Agnes, I- the workmn having been at the time thereof under the
W 25 F.J.R. 66; (1963)11 L.L.j+ 615; Saurashira SahMfg. Co. ds. influence of drink or drugs, or
R Bd! Velu Raja, A.I.R. 1958 S.C. 881]. A reasonable interval is 2. the willful dsobedience of rhe workman co an order expressly
m dso allowed before the work commences for derermining · given or to a rule expressly hamed for the purposes of securing
m whaher a person has already commenced his work. A'workman the safeEy of the workmen; or
m sumining injuries after having been discharged "to rKeive his . 3. the wilfiU removal or"disregard by rhe workmm'of any safety
m. Rw'es was acting within the course of his employment. [Rilqy "" ^

" guard or' other device which he knew io have been provided for
.m rs. {tolknd, (1911)1 K. B. 102?]- So also an employee w]!O the Purposes of securing the safety of worhien. Ahmed J. in

W un'":s earlier than the time he is expected io commence his · -
. Bhurganga Cod Co. V/St Sahabejan, (A.I.R. 19:)6 Pal. 299) said-" work shall be d.eemed to be in die course of employmmt ifhe is that "in my opinion proviso (b) of secrion 3(1) applies rq only

& doing something for the benefir of the employer whiCh is not those cases of injuhes which do not resuh in death. Wjiere
m necessarily connected with his work. [Sharp ds. Johnson & go.
m tt905) 2 K. B.l39]. " therefore the injury has resulted in dearh U1c question as to the ,

- . disobedience of any rule or order is iioi material a[ all so long"as
' Compensation Disallowed " it can be rmmmhly held that the accident arose our of and in
 1'he Appellant was an omnibus conductor standing in the course of employment'.
m uniform on the platform of his bus. He was injurd when The fact that the workman 'is drunk at the time of the
m »saulted by a gang of yourh who made ir a habit to assault accident does not necessarily prevent the accident from arising
m people. The appellant claimed disablement benefit under the our of rhe employment. If however the accident was due solely
m Xationaj Insurance (Indusrria! Injuries) Ace, 1946. However it to workman's drunken condition and not [o any iisk of the
m Wil'. held tha he could not recover because though the injury employment compensatiOn is nor payable.
m Wd¶ sustained "in the course" of his employment it didnot arise In ShamberNath D/s.jagdish Prashad, (A.I.R. 1961 All 89) i[
~ 'bul of' the employment. The attack on him was made as a is laid dovm that "if a workman establishes a case for
W pcrsrn in die street and [he appellant was not singled out by compensation under section 3, the onus of proving facrs which
 rcason of any particular circumstances connected with his will disenride him to compensation under the prQviso is on the
N rmployment, such as his wearing uniform or as he rnighr have employer.
m money on him. [Ex pane Richardson, (1958) All E.IL 689]. In Bhurganga Go'ai Co. d/s Sahabjen, 11l was held thar rhe
W Lord Goddard has explained the position clearly. In the"case folldwing conditions would have to be fulfilled lO bring a case

m d an accident in the course of employment, if there is no other under Section 3(l'Xb)(i')-
m mjence, then ir is to be deemed that the accident arose out of l. an order or rule was in facr in force at rhe time when [he
m ih,· employment. If, however, the facu which are in evidence accident happened;
m bMre rhe ccmimie"ioner can amount to tyidence io the 2. the substantial purpose of that rule was [hat of securing the
m contrary, then the presumprion diSappears, and it is then fo' safety of the workmen; .
m the applicant to prove that the accident did ariSe not ody in the
m course of, 6ur also out of his employment. . 3. the wording of the rule or order clearly indicated that

pwrpose;m Decisive Test 4. the terms of the order were brought to the notice of the

~I The rest therefore is: ' injured workman;
.m {'d) If [he injured person is exposed to risk as a result of his 5+ the order was disobeyed by the workman;

m "mployment, anci""an "accidenr occurs, he Yiii be enUded to 6. the disobedience of the rule was wilful and deiiberare and not
m claim benefhs, but " ,diie to negligence or mistaken belief;
m·'h if the riskis one that the public generally, is exposed tog and 7. the qr{-ilri "nt was directly auribuuble ro [he aforesaid
m 1[) jccident occurs, he will IlOl be enritied to claim benefits, disobedience.
m Unless the C1,c;1··c'·'" an show char there was :a causal InBhuDuuhDalmillso/s. Misuy, (i f.j.r. 154) Harries C. J.
m tdationship between the accident and the employInenL [A.I-R- . said: "It is to be observed that IO come whhin the provisions of
m 19¶6 Pat. 299]. " "

this Act the workman must be in wilfd "disobedience of an
M The words "arising out of and in the course of employment" order. Mere disobedience is not sufficient. Disobedience may
m need to be deleted from the section and words establishing a be a result of forgerfulness or the result of impulse of the .
muusal connection of the employment with the accident should moment. sach would not be sufficienr as. the statute ody
m be introduced. " " "-- exempts the employer from liabiliry when the disobedience is

wUhil i.e. deliberate and intended."m No Liability
.m In cenain cases the statute irself protecls the employer Gom Doctrine of Added Peril

~ l'd[)lli[y. Proviso to Secrion 3(1) s[Ates Lha[ Ue employer shall Section 3(l)(b)(iii) embodies in effect what is commonly,,
~emi-· ""' be liable: known as the doctrjne of "added peril"- In the Bhurganga
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't; Coal Co. case Justice Ahmed after discussing the English cases of employment ehher under a single employer or under m%n

' " observdd; "The principle of added peril contemplates Lha[ if a than one employer. The period of service is ro_be fixed by .-. -.,:q

' workman while doing his master's work underrakes to do Central Government and is not rhe six months tixed unde:j,.?

.-' somdhing which he is not ordinarily called upon to do and B of the Schedule. .'which involves extra danger, he cannor hold his m@ster liable The next clause lays down that such diseases are to be .aU~~

for the risk arising rherefrom. This doctrine comes into play as an injury by accidenr wkhin the meaning of UUs sec[S±- ·.
rody .when the workman is at the Ume of meeUng the accident while the lasr clause enacts a rebuuable pesurnprion that s':'

. perforining his duty." accidents arose our of and in rhe course of rhe employmenL?=

' Added peril was defined by Lord Haldane in Lancashire & The first proviso enacrs rhaL in a case where die perij""""""j'i
>":O

. Yorkshire Railway Co. d/s. Hig/uqy, (1917 A. C. 352) as a peri! service is less [hall [he period specified by the Cen

voluntarily superinduced on whar arose out of his employment Govemmenr and if the workman proves thar [he occupau~ "
" to which the workman was neirher required nor had aurhoriry disease which he has cDnrrac[ed has 'arisen our of and il}. _ :'

to expose himself. course of his employmenr, the conrracting of such disease 

OccuPational Diseases . be deemed to be an injury by accident wirhin rhe meaning m:!
the Act. This proviso relates to ody diseases covered by Put ..'; .

- 0

. Section 3(b) refers co Uiree cjasses of diseases namely diose
, A

. d

' " '"'-
of Schedule III only.

. 4. d .specified in parts A, B and C of Schedule III of rhe Acr, These
have been called occupational diseases and they have been given The second proviso relates to cases where a wor I-;.j : r

special prorection by the provisions of the Acr.. Diseases nor contracts an occupatioml disease as described in Pan B or~:

fdling under the diseases enumerated in Schedule III would nor after the cessation of employmenr. In such a case he mustpm: 6'
. ' entide"the workman to claim this special prorection. He would (I), that he had served for the required length of service, (2) ;'! :,4.

. have to iii Uiose cases full back on sub-secrion (1). disease was contracted while in employment and nor our of"' ...'.. "" t. . 4

.' The ionuacting of any disease enumerated in Pan A of Sub-section 5 of section 3 imposes resuaint on the recovj i"
." Schedule III is sufficient ro fix the liability upon the employer by the workman of compensaUon rwice over for an ident

. . as an injury by.accidenr arising out of and iii Uie course of [he injury. The workman cannor have rhe besr of both worlds m

.. emRloyment. put the employer in double jeopardy. Ii protecrs the empl ,not only against double payment bur also double proceedi, r' '

· : As regards. diseases menUoned iii part B of Schedule III, the .' ' liability of the employer is fixed where the workman had Under clause (S)(b) of secrion 3 an agreement arrived at +"

conrhiuoustj' served rhe particular employer for a period of ai of court for paymenr of compensaUon can be enforced, and." '

'
" least six months in thar particular employment. The pericA of operates as a rule of esroppel.

' service under other employers in a similar employment cannot (The concluding pan of [his article will appear in the Oc!""t'
be tacked together as the chusc rcfers to cases under a single' issue of T/U Lauyers).

' employer.' .. :';:' 7.
' "¶

' PartC of the ,Schedule coptemp!ares service in the same kind D. S. Chopra is an advocate practicising in the Bombay High .

' 'u"f . " .r 7'
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We knowthat ayurveda has a ?&Y . ""' —
well known tradition of safety and &i-
efficacy. Its principles, however, can be relevant today
only if they're applied and tested within the framework of
modern science.

At RHL, we're making a detailed study of ayurveda using
state-ofdie-art,methods, including computers. To produce
standardized and hi8h qualityayurvedic formulations in safe
and convenient dosage forms. So that you will soon have
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Problems in Motor Accideiit Litigation
jr

if~. :."

. '.',': Thousands of motor accident Dictims who throng ihe Motor Accidents Claims Tribunals present a
heart rending sight as their questfor compensation is frustrated by interminable delay,s, complicated

P
.. -+-':W procedures and ine/7icienCy by the Tribunal O//icers. A. R. 7udrolh" traces the hi.stoiy o/"I/ie mbunals,

- ..  the problems faced by litigants and makes suggesiions or re orm.
i

,,'" R apid indusuiajisaUon, urbanisa- esrablishmenr of Moror Accidents Procedure for Application
tion and mechanised transport Claims Tribunals inirially in {he . The claim for compensation, if one

. b have broughr in rheir wake a greater metropoliran and uiban areas and larer goes suicdy by the provisions of rhe
" ""j incidence of accidenrs involving death on to cover even the rural areas where Motor Vehicles Acr, is made simpl,y by
"" ' . and bodily injury to persons. The motor vehicles caused devastation on making an application in the form

' - -·-- t:m-. Bhopal tragedy has focused world the highways. prescribed under [he Rules. The"
 auenUon on rhe disasrer porenrial of These Tribunals were' imended to app!icarion has [o be made lO the

I ." . the chemical indusuy. Chernobyl has provide cheap and expediUous reliefs. Claims Tribunal having jurisdiction
g'"^ sounded [he warning bells that disas" Cheap because the punitive coun fees over the area in which the accident
 ters do not remain confined wirhin the levied in civil suits were not chargeable occured. On receipt of such an

q

.. narrow parameters of national borders- on these applicaUons and expeditious applicaUon, the Tribunal after giving
But the vast majoriry of accidenral. because being Tribunals rhey were no[ ihe parties an opponunhy of being

I -': ticachs and injuries occur on rhe road intended to be fetrered by rigorous and heaid is "required to hold an inquiry in urban areas. Motor vehicles which intIica[e procedural Jaws. These hopes into die claim and thereafter if it so
.mm traverse [he roads swiftly and silen'tly were soon belied, as ad-valorem court decides to inake an award determining

 are things [ha[ are dangerous in fees, though on reduced scales were jhe amourn of jUsl compensation. Ii is
' J:= themselves. The innocent people who imposed in some states and suingem furrher provided thar subject to the

 m killed and maimed do nor have rules of procedure and evidence had rules that may be made, rhe Tribunal
!

' ·' '4 time to get our of Uhe way. Their safely made backdoor emries on accoum of may follow such summary procedure
' ""J" lns[ead depends on [he splir second the strict application of [hese rules by as ir thinks Ei. The inrenUon of the

" Jccision which [he driver may make the judiciary and by virrue of some of legislauirc was io give ample pc?wers to
a '"hen the emergency arises. When the rhe rules framed under rhe Moror the Tribunal ro follow a summary

. victim dies no oUier witness may be Vehicles Aci. procedure lO achieve the primaryl .ij', left. Even if there is a witness he may objective of providing cheap and quick
"":' h:we caught a brief glimpse of some D y B Id g . relief ro the vicUms. Ii is iioi intendedela s ac o s "Inefficiency

., £ httle parr of what happened, and by . to suggesr [ha[ the Tribunals should the time [he trial gets under way he Thar the system has failed is evidenr exercise arbhrary poweµ But so long

S . mmj may reconstruct in his own mind, nor from the large number of claims of as [he Tribunals follow [he rules of- what he did see, bur what he thinks he . these helpless vicUms which add to the .natural justice, there- should be no
QU law. . bckIog of pending cases and the cause for complaint on the ground [hat

considerable de'lay in adjudicating the rules of evidence and procedureI; " ' jm The common law principle of these claims. The innovation of were IlOl stricdy followed. Ii is also

! :. "icarious liabilhy which made rh" disposing off these claims before Lok evident tha [he proceedings before the
 owner of die vehicle liable for the Adalats which are held from time to "T "b l r ,[ st " y

i n una ae no nctl of an iorUous acr of -the driver engaged in U,ne.is an open admission of [he failure adversary type and the Tribunal itself
 driving Uie vehicle was a search for of [he sys[em itself. By no srrach of Ito some extent enters [he dust of rhe
 wider pockas io satisfy [he liability' imagination can the Lok Adalats which batde io render quick jusrice and to

'!'he provision for compulsory are conciliatory in narure replace the ensure that jllsl compensation isF

insurance of mo[Qr vehicles against Tribunals.
C M third party risk similarly provided a" awarded.

' 8 m wider pocket which the third party The delay in disposal of claims on
S " "ould probe and which simuhaneously accoum of che ad-hocism in the Fetters on- Tribunal Powers
" 'mm indemnified the owner of rhe vehicle. appoinunent of judicial officers, their The Rules framed under"the Act bya "~ insAciency, inefficiency etc. are some state governments, however,

, t k~ Origin of Tribunals common io the entire judicial' system have imposed unnecessary feuers on

. :S ' " The realisation [hat the victim of and need nor therefore be dealt wirh the unlimhed powers of Uie Tribunal.
:_± 'mm 'oad accidenrs were mainly from within the harrow confines of rhis To illusuate, Rule 310 of the Bombay
, mm disadvainaged sections of society and article. Biii ttie special reasons which if Molor Vehicles Rules 1959, in force in

with their limhed means were analysed and removed would eliminare rhe Sme of Maharashtra and Gujarar

- experiencing @culUes in preferring or a[ le2s[ mitigare the debilitaring has applied most of che provisions of

. ,,: . claims in civil couru for recgvery of delay in disposal of the Moror Accidenr rhe Code of CNU Procedure to the"j'i damages, necessitawd the Claims can be suidied in depth. proceedings before. the Claims
f
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Tribunal and has further provided that
the provisions of the Code in its
enriretg shall apply to these
proceedings. It is obvious that the rule
fraining authority opted for an easy
option ! instead of framing an
independent set of rules which would

" have removed [he obstacles and
" " hurdleS which plague ordinary civil

litigauon. But by virtue of these rules,
what ought to have been a summary
inquiry before a special tribunal, has

· become a long drawn our trial
entangled in the cobwebs of ourdated
rules of evidence and procedure. The
claims are inordinarely delayed and at
times defe:ited by application of rules
of pleadings and by insistence upon
formal proof of each and every face and

' scrap of,paper. If the rules had been
framed authorising the Tribunals at
their discretion to admir without
formal proof documenrs such as Firsr
Infohnation Report, panchnama,
sketCh of the scene of the accident, the
post : mortem report, inquiry
certificate, medical reports, cash
memos and vouchers for expenses
incurred erc., ntiosr of the delay and
harassment to the parries could have
been avoided.

N "

i C
.b
f

The next importanr cause of delay is
the substantive law irself. In granting
compensation, the Tribunals are
required ro apply the usual law of torts
which is a product of English common
law. By Aci 47 of 1982, a new
provision for Liabiliry without fault was
introduced for the first time requiring
the owner of the vehicle to pay a sum
of Rs,l5,000/- in a mse of death and
Rs.7,500/- in a case of permanenr

. disablement. The change is welcome.However, for recovery of adequate

· compensation the victim has Still to
Litiga[e and in order to succeed the
application must contain a clear plea
and avermejn of negligence on [he part
of the driver seuing out the full
particulars thereof and thereafter he
shrld lead evidence and establish-

:ne§ j"?mce.' He does not succeed by
Emer.Sl{ proving that he hij?self was not

='· The view taken' by a
, 'hsion Bench of the Bombay High
co'dt that the compensation was
recofCrable under the proyisions cf the
MotQt Vehicles Acr on the mere

occ\uGnc? of an accident:did not find
favour with the SupremfCoun.

I f

' l

16 '

No Fault Compensation a Must
To require an injured person to

prove fault results in the gravest
injustice to many innocent persons. In
the present srate of motor traffic, the

person who uses the dangerous
instrumenr on the roads should be
liable to make compensation to anyone
who is killed or injured in consequence
of irs use. It is but logical to assume
that the use of such pQ[entia] weapons
of death on public streets can be
aurhorised only on condition that the
people who were injured by rheir use
should receive compensation.

Even in England, [he country whose
laws we have copied, a large section of
public opinion does not see any reason
in principle for retaining liabilhy only
for negligence. The view is gaining
ground that fair cOmpensation has to
be granted for [he injury suffered. The
alternate view is that liability for
negligence should be retained and
those who could prove negligence
should be allowed to prove it, which
would enable them ro recover a much
higher sum as damages than
compensation available from rhe
no-fault fund. The tarter point of view
has relevance if the amount of no-fauk
compensarion is fixed at a lowly figure
as has been done in our country. But if
the compensation for no fault liabiliry
is fixed more realistically taking into
considerarion the age, earnings,
dependency etc.., in fatal accidents
and the nature of injury, medical
expenses incurred, degree of liability,
loss of earnings and such other factors
in cases jjf bodily injury there will be

no need to retain liabihty for
negligence. Such a system of granting

compensarion whhour proof of fauh m
would drastically cu[ down the cosi of g

litigation and more imponandy ,a
expedite assessment and grant d &

J

compensation.

The delay in grant of compensarim W

is a greal source of worry and dis[rm*
to the victims of road accidems. It b:·m
linked with the medical con+ q
sometimes known as "compensah &
neurosis". The unpredictability of tht':¶
result of cases based upon fault liabilg"W
also purs [he claimants under pressure .;a

to setrle their claims for amounts lesser ;u
rhan rhey would otherwise receive" " '::@

In this connection mention may & :§

made of rhe far reaching chalu; ,::3

brought abour by the scheme operating 'µ
in New Zealand. The origin of the t

scheme is the Reporr of ! the g
Woodhouse Commission and most d q

the propsals were implemented by tbe :"

Accident Compensation Act 1972. It d
provides for an all embracing no fdulr g

system of compensarion and rhe rights :¶
.of action in Iorl are abolished. The g
compensarion paid is relared io loss d jm
earning caµciry and in case of Kial 4

accidenrs a widow gas one-half of the :g
compensation which would have been ':

paid to the deceased husband if he had '
been permanently and toujly disabld 4
and a [o[ally dependant minor child "1

gers one-sixth of such amount, ' '..;z

Framing a scheme as is prevailing 1a .a
New Zealand may be the "fiml .2
solution, bur for the presenr at least,"g

no-fault liabiliry introduced under a
section 92A if made more realistic will 'q

go a long way in expediting, tb:.S
disposal of these claims. ' 'M
A. R. Kudrolli "a an adDocale pr^ a *

.Bombqy.
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' Errata ' ':,·'di"i~=F ",
0

.' Tiible II in the arti'cle 'Original Civil .LitigatiOn': P. 27 of d¢ ' t!s!!!iS;ii
July-August issue is"incorrecr. The Correct table is given bellw:' ': ': ij, .i 1

" hLstiiut'on, ""!°==9'867' i7 "? ?7:: l!i
' J

: 49,937 ' " "!·'!':Ii{:"*h
Pendingjin JanuQry 1986 : : 12,771 " ., '" ;.il :'v.,j
Iilstituted in 1986 ' . "i;! 10,874 '" ,:, '" '-iqdi
Disposed in 1986 ' 'j . 51,834 .'·', i '. :.' '2" i
Pending in December 1986 . . ' ' : 1,897 , · ' ' . !';"-1 'C! ' i

· NSt increase in 1986 ' ' 4- -'~ lb '
.

Fk :- \ .F
,P. C '. ' a

.. . - ' : ·:%-· 3, ,r& ,
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,, A recent judgement of the Bombay High Coun augurs well_far achi&ng equal opportuniy to:, applicanis seeking entiy into the highesi echelons of thefeld of medicine. Rustom Bhagalia reports
& on thisjudgement.

·~

m O n 3 July 1987, Jusrice. Dhar- the Stare 'Government. wharsoever Ito- be considered on a firmnaadhikari arxi Jusrice Sugla deli" The ner result so far has always been preference basis for any super-
rered the judgemenr in rhe case of rhis-whether by accident of birdi or specialiq' course at any B.M.C. college.

F. Dr.S.V.Sathe and Dr.M-A.Siddique quirk of fate or even by hook or crook, If there were no such courses being run

b" s. The B.-M-C. and Orhers and the an admission to the M.B.B.S. course at a[ the colleges. from where they pzssed
connected group of pe[i[ions. The a B.M.C. run college was [he. key for out,it was just their bad luck. The con-
jUdgem.en[ which passed unnoriced by everything. Subjea to his merir a stituUona! guarantee of equal_ oppQr-

, the general public, has radically alrered B.M.C. suident had admission for post runity lay imporenE and merile for these' .. the sysrem of admissions to super" graduare znd super-specialhy courses srudenrs.

·. specialilies in [he field of medical for the asking. And his.merh need nor Death Knell of Discrimination?
education. necessarily scale the peaks since rhe To the extent [hat the Bombay High

After acquiring an M.B.B.S. degree competitive field was severely res- Court breaks away from this ludicrous
ther'e are rwo specialised courses for uicuxi. - system 11l is certainly mos.l laudable and

i those who want io study further. The
;'" lirsr is the posr graduale course which In fact as far as super-specialities a boon to applicams from the rest of
t, rcsu!rs in an M.D. or M.S. degree. Af. went, a preference rulc guaranreed [hat Maharashtra. The High Court has

L ic:r this comes die post doctoral course a B.M.C. alumnus with eveh mediocre directed rhar the rlrs[ entrance exam for

{i or lO piii ir simply, a course for acquir- marks had the chance of being a neuro admission to super speciality courses in
C€ ing a doctorate in a highly spccialisec! surgeon or a cardiologist. It mauered' Maharashua bc held for [he July 1987
a' branch of medicine, called a super- less that there were gold meda!lisu and batch. Since [bese direcUons of the

speciaIity. Ii is only afrer acquiring an top norchers knocking for an en:ry imo High Cdurt are of exrremc importance
E- 3\.D.or M.S. in the concerned subject these portals. Their cardinal sin was " and relevanr io every eligible applicant
:' ihm one can become eligible to iry for a that they were gold medaliscs from in the whole of Maharashtra, ir would

.
l buDer-specialily. Pune, Nagpur or some other Uni':ershy be helpful io have a look at some of the

B ..M.C. Students Privileged in Maharashtra. Even a gold medallist salient features of [he impending entr-
' ' These super-specialhy courses are by from the Bombay University who"was ance examination.

H and large not run in most coLleges in not an alumnus of a BMC coLlege was l. For the July 1987 batch Uere will be
Maharashrra. Even in the whole of In. doomed as far as first preference rights no insriturional preference ar all for

H dia there are only a few selected colleges to claim admission lO a super-specialiry B.M.C. applicanrs. The erstwhile auro-

ihu run these courses. In MAh:irashua course was-concerned. The ridiculously maric selectioii of B.M.C. srudems on
N itself ir is only the three colleges affili absurd equation tha[ passed O« for first preference basis will not be done

W ated to the Bombay MunicipalCorpora- "merit' was ±is... a rank failure with for rhis batch.
iion (B.M.C.) Eha[ run most of these even borderline passing marks who was
'uper-specialhy courses. Ii is thus no an alumnus of a B.M.C. college was 2.The authoriues will shortly a,dveniseexaggerarion to say rhat by and large- - given a chance to be a neuro surgeon or . the new scheme for the en.trance ex-

Bombay is the focal poim for super- a cardiologist even [hough a gold medal. amination Uirough ne¢vspapers and/or
specially courses in all of Maharashtra. list from the same UniYersi[y bur nor college noUce boards, when all eligible
Add ro this the inuicare labyrinth of bdonging to one of die-B.M.C. colleges may apply. In fact at the Ume [his article

' rules and regulations for different Uni_ was available "If rhis gii'es you second is being wriuen ii.e. in August 1987)

\'ersiues, difierenr eligibility crireria for thoughts abour consu!ring a cardiolog. Uiere do nor appear to be any signs of
the pre and post graduate medid isr or neuro surgeon from Bombay, die rhe exam being held soon.
courses each intent on safeguarding and less said the better abour how "just- The above direcrions are basically for
Womoting rhe inrerms of their alumni. "suCh a syswn worked in pracrise. [he Ju'ly 1987 ba[ch only. In January
As also the fac[ that in Bombay itself, Srudents from other Universities in 1988 the super specialhy seats could be
the B.M.C. frarn5 its own rules for Maharashura, were the worst hi[. As far filled panly (50%-' on instiunional pre-"!_ admission to various courses ar its three as they were concerned, i[ was a dead ference basis and partly (50%) by hold-

F medical colleges, which rules are not end. No suident from anv other.,Uni- ing an entrance exam.
E . always on par with rhe rules framed by versity in Maharashtra had any chance Continued on paRt- j()"
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'ioijation OF DEMOCRATIC ,1
£mligHts IN INDIA " q.

· '

itejby A.R.Desai, Popular Prakashan, Bombay, 1986. Review by : Anuradha Ghandy P,i& T
""m

i
" I

) ecently the wti-terr'Orist Act was (almost 25 lakh people are living in a Besides, there are many tx'oa¶
" Lgiven a Eesh lease of life as an state of emergency in .the disturbed qucstions to which one exp=~

iinance with even more striIlgenr areas of the stare), the prolonged scholar like A. R. Desai to '
wisions, enhancing the minimum detention of over 20,000 Nuditts himself. The continuiry 11j.,_la
:iishment under the Act from three during the 1970s, rhe murder of structure of law from the _cUguum

., ¶h

irs to five years. This action of [he political activists in the guise of period to the present, the , j " "

citral Government went by almost encounters, the mass arrests and berween civil Jibenies and 
questioned, jeopardising even torture during the Emergency and the rights and the significance d uir
'ther the srate of civil liberties in the death of ordinary peuy criminals in disrincUon for a country like IMhj" %
inµy. The ease with which such police custody (Arun Shourie causes for a lack of 'denxjcm
iconian legislarion is accepted in investigated the death of 45 ordinary consciousness in India are im · " :
iia reflects the lack of a civil liberties accused in police cuuody, [he APCLC questions. But {his will h"ave [q y;'

isciousness even among the urban investigated 35 dearhs in police the second volume which " ") "'
ucated, and it is to this custody from January 1984 to Jun addresses irself ro rhe hiscorid _ )' " ""-q
:isciousness that civil liberties and 1985), and the poLitical condition in of the movement for delnocrau~
mocratic xrights organisations have Bihar and Tamil Nadu. This part alone Inspire of these weaknesses, tbe _' ·

en appealing. A. R. Desai's book, is enough to awaken even rhe most is valuable for all those concerIKd A
;jjation of Democraric Rights in insensitive inro the reality of Indian Uie nature of politics in Ihdh+ a
m is i2 j,~uAL.& k -hk ·imnnmy IbE nuo kwek ar whia 1i pric~" of the bcjok =u= 1i beyosA ~
vement against the r¢~i)n ot"rhc opmt=": "that ot" WP= and rhar ui" r=a oF most: Empie m{¢Te=d""h"
lian State. fac[. ±ese issues, bur the book is ij
Ibis bulky 650 page book is the first The Indian governmenr is a necessary addition to lib'ukS' a

ii two volume wodc which brings ¢;¶"'^'"cry [j tbe In[=3nrjnq) csp=iauy of  md ool]¢go- :-a
ether articles, reports and Gvenant on Civil and Political Righrs· In 1977, the Indian Governmenr w2s--.j
esUgations on rhe violation of Yet report afrer report of the Amnesr the chief sponsor of [he un GqQenr:q
nocraric righu in India since 1970. InrernaUona1 points out rhar it has Assembly ResoluUon calling aa :d
R. Desai, a well known sociologisl violated almost every provision of this member stales to reinforce their !j
scholar, has underraken this work, Covenant. The Indian Governments support for [he 'Declararion against I
wiUi official sponsorship, but due objection to Article 9 of rhe Covenant
his ' t t ' d l f r th ' ignifi r. A Pcd'TArsbh Torture' and in 1979 the Indian :'.

' 2in eres in an ove o e IS s can s an end Government made such a 1'""'|' """f t4
ggle of the people to assen their Mukhory's articles on [he Indian declaration. The Govemmenr can get "g

ttSf Constitution reveal, articles .

. away wnh jhese pious declarations u .''he book divided into four parts 'guaranteeing' fundamental nghts ar' long as the press writes abour the need :A

s with (I) the UN Declaration of rendered m(m;nin¶}"ss in the face of a to "intensively grill" the Sikh [errorists"'

nan Rights and related Covenants, provision for preventive derention in and the public approves of these"a

the Indian ConsUtution and the very chapter on fundaInenraj

. . methods. The poinr rhat A. r. Desai'jemoractic legislation, (3) Reports · rights. Unfortunately this provision . -m

. book is rnqkine is precisely this. 4:ieAmnesty Inrernarional on India, . was upheld ky 'the Supreme Court 'Ii. long as we approve and justify thc ""®

3ovemment Violence of the People 1950 itself (A. K· QQpalan U/s. State of violation of human rights for a section .*

uding police auociUo,'encomrer' Madras) and ii has pliiyed a pivotal role of the people whom we feel deserve no .M

nga, andd the situation in areas in the Srate's repression againsr 11s better, we are preparing the ground fx;;'"

red as 'disturbed' like the political opponents.
the same ueaunenr being mered out to $

th-East, Punjab and Andhra The book is not easy reading. It serves others. Justifying the brutal repressioa "w

iesh. a more useful purpose as a reference . .
in Punµib on the grounds of curbing 'jalast Banp) of the book covers a work. The book gathers together .
u:rronsm, or the open Arjny rule in rhe q:ty !of µ¢es with reports of the articles and repons which would have

? North-East on the grounds of crushing aessiOn #d atrocities faced notjjnij' , been lost to history, but could have .

· . insurgency is inviting rrouble. And 'mteoBle qnd otganisations strugSling done with more sysrematic ediung. In Desai's book is a grim reminder of jllsl "iq

equality and justice, but ! also many cases information is repeated in how much this trouble czn be. 1!%

tiary citizms. The book incjudes differern sections. In many cases, the ,:=

P ' '.:les on ! the repression ont the source of the article and the date of its Anuradha Ghandy is a abil liberties actibiu a 'ja
ant movilnent in Andhra Pddesh publication have not been given. Nagpur, Maharashira.
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Terrorism Of The Legal Kind
Preumtioe deteniion ironicaljy has come to be accepted as an iniegml pan of India's Uersion of

democracy. The Terrorist and Disrup[iz)e Actioities (Prevention) Bdl,l987 isyu another addUion to
[he gTounng lisl of legislation permiuing arbitrary pre'DentiUe detention . Susan Abraham dissects the
Bill.

, Qn Augim 24, die Lok Sabha
passed the Tenohsr and

Disruptive Actii'ities (Prevention)
Bill, 1987. On Augusl 26, the Bill was
approved by die Rajya Sabha and ir is
now awaiting Presidential assent. At

lcasr as far as civil liberties are
coDcemed, the Aci effectively drags
the country fiirther back in time than
[he BriUsh-ruled Rowlatr Act days.
This Bill comes on die heels of the
Essential Services lUainrenance Act
dnd the National Securky Aci in 1980.
the Special Courts Act (1985)
3pplicable to areas declared as rerrorisr
affected, and then rhe Terrorisl and
Disruptive AcUvhies (Prevenrion) Act
in 1985, all cjf which give the state
\weepiIlg and arbitrary powers of
preventive detention.

, The question therefore arises: Wharwas the need for a freshly enacted
I"errorisc Bill rhis year ? The

, msrification given by Shri
P.Chidambaram, Uie Union Minisner
!)f' Sure for Home, was tha[ the
j'revious Acis, had resulted in a large
rate of acquiuals. By that criterion, [he
new Bill can be declared a winner from
the ourser, . since rhe procedure
y'stablished to frame and try an accused

is so sweeping and arbitrary that
hijher chances of acquiual are neh to
.Impossible.

"You Shall Not Be Pardoned

put to.' !
®sio '" ' :
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' The crucial aspecl of the present Bill
'.t'hich provides il whh more
'convicting powers' than the previous
Acis had is with regard to the
'confessions' of an accused or a
co-accused. If Uie police can produce

." before the desigrmed court such a

confession, rhen the court is left whh
no opUon bur to presurne that rhe
u'cused is guilty till the contrary is
proved. Fundamenral principles of
:riminal kw are dius completely
:e'.·ersed wiul drastic and far reaChing

. 'mseque,nces

SecUon 27 of rhe Indian Evidence
Act, ensures that statements recorded
by rhe police have no evidential value
in a judicial trial. The notoriety of the
Indian Police in the use of rhird degree
and other forms of torture have been
suffi ciendy documenred. The new Bill
sees to ii Mat the trial of an accused
hinges wholly on the. confessions
recorded by the police.

Section Zi of [he Bill further sees to
ir that in the light of such 'confessions'
the designated courts have to assume
that the accused is guihy of rhe
'terrorist' or 'disruptive' act and he/she

q

has then to prove innocenqe. This
again reverses the consthutional
principle that an accused has to be
deemed innocerir till he/she is proved
guihy.

Pcwvers of arresr, investigaUon and
prosecution have been conferred on
not only police oMcers but any Union
government officer as well. The Bill is
"loudly" sUent on the need to record
the arrest of an accused and procedures

to be followed while " extracting
confessions. To " the credir of Shri
Chidambaram, he expressed the fond
hope [ha[ convicrions will nol be mered
OLl[ solely on Uie basis of confession.
Bur where are rhe safeguards agains[
rhis? The new Terrorisr Aci will surely
usher in an era of "confessional
jurisprudence", a term asrutely coDed
by a "Hindusran Times"
correspondent.
Further in the section on definiUons,
Me remi "disrupter" has been lumped
together with rhe much dreaded 'ier-
rorist". Thus the law can effectively
frame and detain rhe participants of a
strike, a morcha or a rasta roko whel)
the governmenr so desires.

S afeguards

While the Bill provides all thc
safeguards [q the arresting,
im'esUgaUng and prosecuUng agencies
of the Stare [q ensure [he successful

daemion and conviaion of [he
accused, no such safeguards are
provided to the lauter to obtain either a
fair rrial or his/her liberry. The Bill
clearly contravenes rhe cons[iluuonaj
rest [ha[ a law taking away 'life and
liberty' must be "fair. ju st and
reasonable." The concepi of
'in-camera' trial has been accepted in
the earlier ACts and incorpomed in [hec
new Bill. A closed and secret trial will
inevitably stand to the disadvamage of
the accused.

No provisions exist in the Bill of
crherion for selecUon of judges [q
preside over the designated courts,
though again [he Law MinMer
"hoped" [ha[ they would be Sessions
or Additional judges whh great
experience in trials. Similarly? anyone
who has served for seven years in a
Union or slate -government " posi
requiring special knowledge of law is
eligible for appointment as a Public
Prosecutor in the desigoated courts

The operation of designated courts
have been furth2r refined in [he Bill
providing for the Union Government
io supersede Sme designawd couns.
The shifting of cases from one
designared court lO ano[her is also
permissible Wirh rhe concurrence of
the Chief Justice of India. They
obviously imply more centralised
powers io rhe Stale.

The only safeguard for the accused
is Uiat the decision gf the designated
courr is appelable, both OIl facts and
law, to t.e Supreme Coun. Here. at
leas[ siuings are.public and Supreme
Coun rules require the judgemen[s to
be made in public. H()\\'t'\'er, [his too is .
a skimpy safeguard, smcc the Supreme
Court remains iiraccessiblc to ih e
average citizens of this aiunuy.

Susan A braham is an .i, n:':si lazi'er in
Chundrupur, Maharushtru d
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· ' m citizen?N,µschng out Tenants F ,,2i'a"i
i " c " equiry (

Ci)(l ' lbndounlers or (iet)el»Pers take the law in their oum hands and use jorce to euict their tenants m p'ople
J

,u/i/hout seeking reGourse to the' courts? Yes, decided the Malaysian. Supreme Court on 27 April, : access [i

2987 ,firnaala Bhat cqnments on this decision ihat could disastrousjy a//ect the lDes and liDelihoods of , i""""
.' " deterior

mill¶ qf tenants. ' if g'""'
a inequali

Thei decision was made in rhe case and in using force to evict hijn from his irrespective of how long the tenarn or ' ', rnicroca

of 'Mr, Poh Swee Slang, a farmer farm. During this incident in October his family have myed in rheir farm or % . on a v

in Theail Teik Estate, a rich vegerable 1982, one of Mr. Poh's farm workers, house, unless the house or building mr sriowbal
farmland in Penang against the owners Madam Tan Slew Kee, 33, was shot came wirhin the protection of the " :
of the Earmianci, the trustees of the dead and some other farmers were Control of Rent Act, 1966. Otherwise - ! The l

" Leong San Tong Khee Kongsi and the seriously injured, . the owner is entitled to take tij¢ ' ", oKer v
remedy into his own hands· *11 tenants' developers of Thean Teik, Perumahan Being a tenant of more than thiny Qrdisturbi

Farm in Malaysia. Mr. Poh had been years' standing, Mr. Poh disputed the It is heartening to note that th' ' -to vacau
a [enant of a 6 acre piece of land in right of the landlord to terminate his Indian Supreme"Court has interpreted '"'reasorii

, , Thean Teik Estate since 1950 .He had tenancy by a mere one month notice die provisions in the Indian Spe"ific , " pr,c.]£ise:

built up his farm and had become a and claimed rhar they oughr to go to Relief Act to mean that a landowner ·__

. . -3W l9korsuccessfUl farmer, with several court ·to determine whether they were must seek a court order before evicwg : buildine

vegetable plots, many , chicken legally enUded to rake possession and a tenant. And this decision has also j: of notic
co-operatives, a hatchery, a pigsty and to get a court order to recover been supported by the Privy Council. . ; .

f even ifother facilities like a water sprinkler possession (under the Malaysia Bur the Malaysian Supreme Court !- . .
renungsystem and a mechanised feed-mill Specific Relief Act, 1950, which is judges suued thar they could ?0( M ., [enanl r

mixer. quire similar to our own). Mr. Poh also fathom Uie logic of rhese Indian .' can evic'

Thean Teik Esme stands on 142 conrended rhat the landowner or decisions and awarded [0 the ' ,9e,

hectares of first-grade land owned by developer who had terminated his tan&wner, [he riglu to use 'self-help f which i

the trustees of the Leong San Tong renancy could not evict him from the measures ro evicl the tenant himself. i'W berween

Khoo Kongsi, a registered society of land by force by himself as this would The Malaysian Supreme Court, q" the case

clansmen formed in 1834. For several amount to raking the law into his own therefore, ordered Mr. Poh to leave his --" Thus, tl

decades, the land has been rented out hands. Several previous legal cases farm and house within rhree mon6 ":gW role in

to farmers, consisting of more than 400 decided in India and the Privy Council from the date of judgement, without ":" '. peace. '

families with a total population of in London were cited to show thar rhis any compensation. The Court also * upon th

12,000. This Estate is of vital social should be the law to prevent a breach slashed the $ 327,000/- iii' chmye" ' K renant-fe

and economic imponance to Penang, of peace and to rule out Chances of gramed to Mr. Poh by the Penang .II' Moreove

supplying much of its food and fruir clashes between landlords and renanrs. High Court on 10 March 1986 to only S 7R landlord

requirements and also meat, eggs and He also maintained thar the affected 23,000/-. This subsranUdjy reduced · ' of beint

milk. The trouble began in January renanr could sue the landlord to be pur amounr in damages was $'20,000/- for X damages

1982 when the landowners asked a back on the land under the provisions rhe sprinkler system and S 3,000/- for " " discoura;

developer, Perumahan Farlim to of [he Malaysian Specific Relief Aci. the loss of die vege[ables destroyed. To "' eve<si

develop Thean Teik into a housing The Judgement add to 'this Hsi of multiplying rIliseriesj ." The '

estate, comprising of more than 4000 The Supreme Court decided that rhe rhe court also direaed Mr. Poh to pay '·a ensuing

houses. The developer had offered a landowner and developer did not need to the landowners the daInagg :a Malaysia

flat unit of 630 square feet area to each io go to court first before evicting suffered and costs incurred by than ui Lui and soc

affecred hou*hold and compensation tenants. They can choose whether to this case. ' '· airrenrlj

for loss of crops and farmland seek the court's permission or evict the Implications " '" one milli

However, this offer was rejected tenanrs themselves. The Supreme The Supreme Court verdict raises ' ". their fan

, because these tiny, crowded flats Court also decided that_rhe landowner rarher disturbing q uesrions. How " agriculru

would be of little use to the farmers could use "reasonable force" in order much protection do tenants have under at" Apart frc

who would be deprived of their very to evict tenants as long as "no more the law? Are people with no homes d "*'Dullion h

source of livelihood. force than is reasonably necessary" is their own to live in constant insecuriryj m' suiall but

Prosperous Estate Destroyed used. By doing so, the landowner never knowing when they wodd b¢ ' shophous

In the case which Mr. Poh firsr would not be commirring a criminal act asked to leave? If the law is so flexible '. ' laborious

brought up lO the Penang High Court, and cannot be successfully sued in a that the landowner can use "reasonabk ':N the land ¢

he had sued the landowners and civil court. force" (his own private police force) Ik) as pe'missic

developers for entering his farm with The judges ruled that rhe landlord evicr his renanrs with little notice and ... ' Iandowne

bulldozers lO destroy his vegerable · had only to give his renantr a reasonable niggardly compensarion, and if Ute ·. ' equitable

crops and water-sprinkler system, notice io quit (one monrh in Mr. Poh's courts rule such action as just "and " ·"tD compe
without fihr obtaining a court ordµ case). This applies to all tenants, legal, what can the law's promise djj" "
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\j :. k protection and relief mean to any .1iico6!c due-'to -·inabili¢y. [odxmunue--·—tenmThis should include

.,j4t . citizen? fqrrnih? ihC land . provisions ior security of tenure to
~" ~ · tenants, setting out in clear-cur terms,PiS"'"'i jyt¶y, the ruling seems to be .in lit ihe event of' evictions by' :

qp qp

.: conoradiction with the principles of laMbrds, there could be trl"""("'-|'inus the procedure for te'-""'"mcl"On of

- - renancies and settlement of disputes_,: equity and justice. To the '"-[111n'mq of loss d livelihood as well as dislocation ·
b and the provision of compensaUon"in
T t : " people involved, it can cause loss of of buses in the case of farmers.

case of- tenanr farmers. Until such a'27 A,' ." access to land, loss of jobs and income, b 1Tm7Rrive jobs are scarce due to .

.· new Act is enacwl, the governmenti/ioo '.' increased housing problems, a recession and also due to the rapid

dererioraUon in their qualiry of life, increase in population which' limits ."hould—. make efforts to preventlandowners Roiii using force to evict
greater poverty, imbdances and agrkultural jobs. Unemployrnent

- remnt" themselves.
.r

" mm¶ inequalities in society. This, in would ' lead to a break-up in "
" t'nan4m microcosm, is what will be happening community life and orher sociological The CAP also exhorted the state
eir farm'" on a vastly expanded scale with a problems. authorities to take all steps lO settle all

" buuS& snowballing.effect. disputes between the landlords,
on oE'- " In the context of social and ' —

- developers and reskknrs in a ,peacefiilothe The law, as ir now stands, seems lO economic development, · , prune .
i uke . .. offer very little protecUon to the agricultural land will be convened into and amicable manner, .Possibly

. rhrough seuing up a Tenancy Tribunal- tenanls and gives rise to rarher housing or commercial land which is a.. ·-
disturbing implicaUons. A tenant has hindrance to any economy whos, headed by a High Court judge and

" that z " based on the principles of equity and

. ,,u to vacate when the landlord gives him a primary function is Ito auam . .j:[e?:e,, ·'reasonable" notice (provided the self-su&iency in food .producrion. social justice.

pc ¥f premises have nor been bulk before Yer, ironically, rhis is exactly what Nowhere in the statements was there
landoW3 1948 or he has some equity in the would happen. According to a any ciiticism levelled against the

ore evici' ". bllildinglland). One month as a period Makysian newspaper report, reduced Supreme Court itself nor were any

m has.a "
vy councllm of notice is considered "reasonable" food production in rhe face of ' insinuatiOns made about the bias or

eme Co;' eveI! if a Ienant farmer has been increasing population has already led - impropriety on the part of the court.
'could -'1~ 'cnung land for over 30 years. If the to Shortages in food hems, steeply The CAP had ody tried to deduce rhe

ese In "" tcnant. refuses to leave, the landlord rising inflation and hefty increases in possible deleterious consequences that

' to .:ti]m can evict him using "reasohable" {orce the Eountry's import bijl year after could arise if the landowners or
e 'self-her . ""en without going to court irst, year, adversely a«ec[ing Malaysia's developers would use force io evict
![ himsdfm '"hich may lead Ito violent clashes trade position and balance of payments . tenants as allowed by the ruling.

· _ between landowners and Ienams as in with other counuries. Yet, within a momh of the
.me col ' the case of the Thean Teik estare.

[0 leave " . Thus, the law diminishes rhe courts Vocal Opponent statements being published in the

. . press," the Supreme Court allowedree rnon rolc in preventing dimirbances of he Consumers' Association of conreOpt action to be taken against
Ill, wi_KO.UW peace. Also, there is no obligation Penang (CAP) which has been the CAP President Enick Idris and the

Courr .,ir upon rhe landbrd to compensate the foremost and most vocal opponent of Thean Teik Estate Residems'
' · 4_ ,__ . _

h damag " ltnant-farmer for his loss of livelihood. the judgement, has invhed rhe wrath Association Chairman Ooi Chan Seong

the PenM . Moreover, ' if rhe tenant sues the of the Supreme Court in the form of and gave leave for an application to be
)86 to onl' " ·' } landlord for re-enuy, he runs the risk contempt action againsl the CAP chieG made to l""l'""'"r'j' them to prison for

jly reduu.' ' i of being burdened" with costs and Enick Idris. The CAP and the Thean criticising its judgement in the Thean

20,%0/j'  d'mages. This would, in future, TeikEstate Residents' Association had Teik Estate case.
;3,&/thmm discouhige ii tenam Rom going to court issued two press statements in April

:stroyect even justifiably. 1987 to focus public attention on the Will the Govt. Act?
ng InisaW . need. to reform tenancy laws 'in [hA

'* The Thean Teik issue and Its . " What can be done to break this iron.Poh to' hght of the recent Supreme Court ·

: damag ensuing repercussions in Uie whole of j11,·i'T""'l"'"[. Th · mangle of landowners, developers and Malaysia can produce gigantic human. - e statement lucidly residents, before violence escalares and,
l by rhe—" enumerated the human and social " -

 and social problems. There are, results inro chaos? Obviously, there
mim currently in Malaysia, an estimated . problems in the Thean Teik case and are enough legal provisions and

' "ne million small rubber holders and also stated the adverse effects on the precedents ro bring about a long-term
Gdict ' " their fgmilie-q and thousands of other economy and society as a whole. If solution, feels the CAP. Such a
jons- Hie agr'~' It'""s 1 tenants or sub-tenants. landowners an,d developers resort to solution lies uhinaa[ely with the

ihave un " Apart from these, there are around five "self-help" measures against their government' being willing to intervene

30 homZ million house tenants and thousands of renznrs under die riew ruling, it upon a subject thar could be politically

tinsecun. ' small businessmen and traders renting poinred out. that the law gave liule sensirive especially since the powerful

y wouldg; "- shophouses. Many of the farmers have proumion to th"e tenants while vesring developers and landowners lobby is
is so flexib Iaboriously.developed and invested in wi&nited power in the hands of involved. But keeping in mind the

"reasonaG= the land and improved upon 1[ with th, Landowners. ,
gravity of the problems of the vast

'ice force): : permission or encouragemenr of the he CAP appealed to the multitude involved, inaction or even

: notice. ,' landowner." Hence, [hey have an govemment to review the existing laws delayed action would only seem like

,and if ~ equitable interest in i[ and are entitled and to introduce new legislation rubbing salt on a festering wound.

zs ju.st "aIL1F1 t" compensation for [he loss of future protecting the rights and interests of 'Nimiala Bhat

prUSiise ,aj;
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PRISONER VVITHOUT A NAME
This month u)e do an inLerUieu) with a comict released after haUing semed his term of 4 years. He will remain ,unnamed> i

, ,U|"'I!Uhat he has to say could be any prisoners suny. Altjlough the Supreme Court in seueraljudgements has a/yinned thaip'i'oj¶,' do not lose their rights be'hindPris?" by! "µµs created smeral Qpportunitiesfor them to oeniilate lhei; gTiez'an'"} i

l/iesejr4, tS remain nlainljl oA| paper. Inside'thejail, It is the writ of the Superin.tendent, thejailor Or the Matron of the ward 1
that 6% thejail and not thq S.upreme Court. Prison·rights remain an illusion jor most prisoners as this "inlerUieu) S/iOzdS. W¢ g

hoµ'i this interUieu), a ooicq from within the prisoner will helP in ihe process of making prison rights a reality for [m$c

thousa4s of undertrials and conuicts forgotten behind the bars.

, ! ..Q. Can you gDe us your impressions of ' The prices of thc articles sold at tbc I
., 0

conditi& in Prison? ' ' ..d bj h m { '"teen are going up day by day but d· r

4; , :
d p

A. Th¢ most difficult thing about im" ' W ' N ' '" g'"" @ " '! the rates of the wages have not Ixxd l
prisonrnenr is the fact [hat you have no e A "' R u ' 'i 'evised. Only 15 gms. coconut oil and ,4
occupation. Prisoners are confined i'j R tN" X 5 " ' soda-ash is provided ro a prisoner once 3

T.

p qp 6
qr

a

barracks with 80 to 100 others. These ! gl' " my &- Rwi } a week, free of cost. A prisoner has to :j

: tmrracks are overcrowded, The bar- I m ¥ , N buy his own roiler soap, washing soap, .'
u

q

__ . tooth brush, tooth-paste from the !racks'Qpen at 6.00 a,m. in the morn- " ·'Y"i * :.: N Mg

0 ing. After the counring of prisoners is ' ":' :"1 W " @) d coupons he gets. Tea is also not pro- ir r¶b 0

over, ric6 or wheat kanjee is served for ' " " a-'7= ! J vided and if we want it, we have to .¶qp

mr·

. breakfast. Lunch is at 10.30 a.m. At . \j;j -- '" T" 8 purchase it at the rate of 30 paise Cx:rXabout j4.00 p.m. ir is dinner ri-n'· 8¢ W Wt R "up from our earned wages. We dso'Q
There 'is a gap of about IB hours be- ' m '>K j. f"' BR # have lO purchase our own writing t
tween ' the dinner and the morning W -" R N & " material. Our earnings are nor enough a
lunCh. This long period withour food is % " ~'1 to buy soap and tooth paste to kEcp"4

~6; r 4 " '"

iinbearable. Therefore to avoid being . .!' .,- - m.j ourselves clean. The monthly require- l
hungry, we keep the food with us in " , merit of bathing soap and soap fxj

ihe barracks and eat it cold, later at " '" washing clothes would be Rs.llj+jg
night. There is no reason why rhis pj Tooth pasite would COSl about Rs.5/-.j

routine cannot be changed so thar . Thus, jllsl this basic expenditure ex- 'g
Uiere is a reasonable gap berween meal Q. Do you get proper medical auention? ceeds whar we earn. How can the pris- :

rimes. If the rirningc of dinner cannot A. No. Medical facilities are poor. The oners keep. [heInselves clean and Rte'.,"

be changed, prisoners shpuld at least doctors on duty never care to check the from disease? ·a
be provided with hearers to warm up sick prisQners. Some standard medi- Q. Do prisoners face ill ireatmenl Jhm 3

the food. cines are given without examining the the prison sta/j'?
·'O

Q. What about cleanliness and hygiene in parient. Drugs are adulterared e. g. A. Sometimes the prisoners do have 19 '4

the prison iwards? benzene benzonare is originally as face in trmtment from the piison stati,'?
A. There is a great shortage of water thick as honey but what the prisoners who demand bribes for gran.ting hci]i-)%
supply in mosr of the prisons in get is practically water. Other beuer ties to which they ue entitkd. !
Maharashtra. Most of rhe barracks are quality. medicines-are smuggled our by Q. Can a prisoner aFProach the"Sup& ¶
filled with bed-bugs, lice and mos- rhe hospiraj staff and also used by the tendent if he has a problem?
quitoes, Pesticides are not sprayed in prison staff. A. The process of meering the Supj
the Wards for years.. Due to over Q. Are the Prisoners paid for I/ie u)ork inrendent is a lengthy one. The prisQj
population of inmates in the barrackS, extracted jfom them? , er first has to meet the circle jailor qc 2

there is wide-spread disease. Clorhing A. Yes. The prisoners are paid for the the welfare ofhcer and rell them & S
and bedding supplied is not washed work at the rate of 0.70 paise to 1.40 problem. If they deem fir, only um'M

properly. 'Washing soda-ash is not paise per day and thar [oo if the rask can rhe prisoner meet the Superinm- S
enough and those who wish to wash given to "them is completed. In "he derit."
Uieir linen have to put it iji one single handloom section, a prisoner prepar- Q. Whar kind of carruption exists iii 4

drum of soda-ash warer, in which bed- ing cloUi of 26" has to prepare 22 prison?

, 'ding and clothing is washed. The pris- metres per day and only then he will be A. There is a lor.of corruption in tj

oners suffering Hom contagious and given wages of Rs.ll- per day. The prisons. Righr from undenrials to thn

infectious dicmcrc are not handled in ·n7,Y:·T71'l'-- wages that are earned by convicts and Life rermers, everyom ha4

rime or kepr segregated. prisoners in the facrory section comes to pay the officials for getting [haW

Q. What are the common diseases in upto Rs.36l- per momh. work done in rime, such as a: the time¶

prison? Q. Is the amountyou get H way ofwages of release of an undertrial on bail orm I

A, Scabies, jaundice, T. B, are very sumcien[io meetyour bare necessities? acquirtal, at the time of release d uE

prevalew amongs[ prisoners. A. No. The amount is nor at all suffi- convicuxi prisoner, for family irita"®
cient [0 meet our day to day needs. views, supply of homC food for "un&t- a

0
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E rials, preparing fourteen years Kpon
G of life convicts, at the time di parole or

· furlough and also in many other ways.
* E':en lawyers sometimes have to pay
g the officials for getting legal inter-
' . .iews, auesting of vdnktmmas etc.
k Q. Is there a .libraiy in a prison ? For
& uhcm is 1i u:ilised and are neu)jpapers

supplied?
0 A. Each prison has its own library.
a The library books are only meant for

convicts senrenc® for more then six Ito
W nine months. Most of iiiese books are
E old and no additions are made Ito the
# library. Newspapers are only provided

l'or convicts ,that too ,one newspaper
fur thirty prisoners.No newspapers are

M bQught for undertrials. Hence there is
g a great shortage of newspapers which

in any case are censored and news
W " items cut out.
g Q. Are you allcmed io keep books uhth

a :." ;,i,oners are only allowed Ito keep

a one library book in their possession.
R Although the Maharashua Prison
W .\lanual provides thar a convicted pris-
* mer is allowed to keep in his posses-
® mon 10 books, two religious books and
R one library book, rhe prison officials
S never allow the prisoner to keep them.
a Q. Were you permitied to keep books?
a A. r had books with me when I was in
W Bombay and was hardss&l and not
N allowed co keep rhe books. I had

nuvels, rhe ConsUtution of India, a
W Criminal Manual consisting of
E Cr.P.C., the I.P.C. and rhe Indian
& Evidence Ac[ which I always needed
W for helping the inmates to know their
M legal rights. These books were confis-
W cued by the Superintendent during
m the search and were never given back

to me.
m Q. Is there a griez)ance boxfor the pris-

oners ?
W A. Yes, bu[ only 1ii rare cases, do pris-

W oners use rhese grievece boxes, bur
M the grievances are never attended to by
8 anyone. Since the keys of these grie-

M vance boxes are in the custody of the
W Senior Jailor, he opens them, removes
W the grievances and destroys them be-
W . fore the Advisory Board Commirtee

N 'ppears.
¶ Q- 7 'hepUoners knou) uau rights and
m 'he ,acilities tmailable lO them .'
m ^^. The prisoners have no knowledge
W about their rights. Neither the Welfare
e officer nor the Circle Jailors,bother io
W inform the prisoners of their righ[s and

facilities. During the time when Shri

Ram Belavade was the Inspector
General of Prisons he had published
books about the rights and facilities"
available to prisoners but these books
were never given to the prisoners.
They were kept in the library to rot
and be eaten by ants. Only' false re-
cords were shown that these books
were issued to the prisoners.

Q. Is there aW enorl for a reformaia:y
progranime for comicis ?
A. The rules provide for reform prog-
rammes, but the prison oEcials make
no effort Ito reform and rehabilitate a
prisonen One of my friends" had ap-
plied Ito the Government for my prem-
arure release, reformation and rehabi-
liraUon in 1985, but the application
was turned down by the Government.
A prisoner always wishes to reform,
but it is rhe machinery of the govern-
menr and the police deparunent which
comes in the way. I have noticed in
Pune, when prisoners are released after
serving their imprisonment, they are
raken to the Commissioner's office by
rhe Detection of C:rime Branch staff
who wait for the release of the prison-
ers outside the main gate and arrest
them again under secrion 110 of the
Bombay Police Act. Their cases are not
even tried "for more than 3 [o 6 months

by the Courts.in Pune.

Q. On being released after seming the
kmn of hnpiisomnent are you issued "&h
the certircales of ihe u)ork you had done
during your imprisonment ?
A. No certificate of work done is
issued to a prisoner,. This creates a
problem in getting a job ?

Q. Eum ifyou had a certjficate u)ould it
help you in getting a job ?
A. No. This is because nobody wants
to give a job to someone who has been
convicted. Thar stigIn? stays with you
for the rest of your life. The Srate Gov-
ernment can do something to remedy
rhe siuiarion. They could offer jobs in
appropriue trades, Ijiii they will never
do this+ There is neither any effort for
reformation nor rehabilitation.

Q. What are your recommendations to
improUe prison..condiiions ?
A. Improving prison conditions only
will IlOl be sufficient. The machinery
has to be changed. Proper remedies
have to be evolved by the Goveramenr
for reformation and rehabili[a[ioR of
prisoners. Private insUruUons should
also come up with this programme.

The instimion should nor be rreated
as a prison but as a reformatory institu-
tion. The post of Welfare O*cers
should nor be Rom the Jailor's cadre~
but should come up Hom other private
institutigns. Tbey should not be on the
es[ablishrnen[ staff of the prisons. Dis-
rrict Probation of&ers should"dso' be"
given more powers for reformation and
rehabijitarion of the prisoners. At pre-
sent, the same person holds the posi-
tion of the Inspector General of Prisons
and Direcror of Correctional Services.
The Director of Conecrional Services
and its department should be separate
Eom the prisons as their functions are
completely different. A smtutory de-
partment should also be put·up by the
government which should programme
reformatory and rehabilirarion activi
Ues. Prisoners serving more than 5
years imprisonment and other deserv-
ihg prisoners should be given jobs after
their release. The Inspector General
and the regional Deputy Inspector
General should pay surprise visits at
least once a monrh and look into the
grievances of [he prisoners in person.
The Board of Visitors and Magistrates

on their visits should personally
approach rhe prisoners and see if they
have any grievances, which shouild be
attended ro by an independent com-
miuee. Cultural and recreational acti-
vities should be increased. The Super-
intendent should appoint experienced
cooks (holding degreddiploma) in
order to improve the qualiry of the
'food which is presently provided to Uie
prisoners. Smuggling of narcotics and
arms which is continuing on a large
scale must be stopped. Prisons should
be equipped with X-ray maChines to
detect Uiese articles which are smug-
gled in by the prisoners with the conni-.
vance of the staff. Prison indusuy
should' be modemised in keeping with
the outer-world industry which will
give a great scope to prisoners [o learn
new trades. In one case, the Sessions
Court, Thane while senitencing a pris-
oner to life imprisonment ordered that
the govemmenr should arrange for his
reformation and rehabilitation after re-
lease. This direction should be given in
all cases.
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Language Disputes

(¥ usiice Chandurkar of the Madras
'J High Court, on a J?y,ing z/isit to_

' mnnbqy on ihe completion o/'l2S years of
the High Court, complained biueijy that
lie #d, Problems understanding the

lang j2 .in . Tamil Nadu. He was
depenfleu' he said, on his coE/eagues and
"sub?r|i nates" to comP,',ehedl what was

goinq 'i' 9 Language dl:fn'|ull|£s have then
becopie he major reason for Opposing the
poiiQ 'cf transfers. Of all, !lhe reasons
offered to oppose the [ransfa of judges,
this is. ;urely Uie least condnc'ing. The

oe1y'jUdges who complain bjuerjy about
iheir Gngu'age dl:f/icullies ju)ere quite

hapEy' t 'jng the praises of the British
judges- who once adorned ihe benches on
which they today sit. If British judges

: f could dispense justice lO the nqubes
u)ilhout: complainingi· of ' "language

4

di/Tcullies", hou) come the "natives" are
. complaqning about Uieir inabilig to

, comPrehend a foreign iongue? Oboiousjy,tangyage has its ozun poliiical use. And

" iromcally, Uiis was an occasion when the
judges?: met to sing the pmDes of the

' gloriouS iraditions of our High Court
which jncluded its colonial' qjgins and

'British judges dispensing justice in a
. . foreign tongue.

benchi Why was it made on /0 August to

ihis specl:'ic Bench when they were sluing
only for those izdo days for admissUn?
After some discussion between the rdo
judges, the case uias adjoumed for jinal
hearing to 18 August 1987. Ii was
expected lO be placed for hearing before
ihe regular bench. For mysterious reasons,
the appeal came up fgr hearing before the

Dely same judges again on 20 August
/987. This time, Justice Kolse-Patil
demanded to knou from the court clerk
zo/g and /iozu ihe appeal came up in their
court instead of the regular court to which
it ought id have gone. At this, Justice
Komal gor up from the courtroom and
walked oiii leaDing his Brother-judge
Kolse-Patil high and chy. Le/i un'th no
choice, JusUce Kolse-Paiil also leµ the
Court. Later, ihe tu)o judges met again in
Court and passed an order which said
"This court is preoccupied unih old and
part-heard matters and as such ii would
be dQ]icult to hear new matters, especialjy
zuhen Uie assignmeni is likely to change
uiiihin a short time. There is also no press-
ing urgem;y in the matter". With this the
curious history of the M.P. Narayanan
appeal has come id a [enlPoraD' halt.
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Instead, why can't [he moµy be spent dj

improving semices for litigams al'j

lautyers. Why not spend u &J
phoIocoHng machines to be installed &:

cunial departments so that cenifed coNG

can be prompi.ly obtained? Why not dg

more benches for litigants to sit on? \vh·|

not on beuer library faciliiies? Why nol a.il
legal aid? Lets get iogeUer and demaid"accountability for the uay Uie 20 liLq

rupees are to be spent.
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: Games Lawyers Play

M't· Narayanan had commiued
0 Gnces under Ihe Cusioms Aci

and Import and Export (Control) Act,
" 1947, He uas conm'cced by the Chief

MetroPolitan Magistrate and senienced
for one day and a Jine of Rs.7S,000 was
impWed on him. The Suite of
M?harashliu appealed to the High Coun
to enhance ihe sentence. This appeal was
admitted by Justice R. A. Jahagirdar
and Justice Melita on 6.4.1987. As the
Respondent was in a huny to get the
apPeal heard, he applied for an earjy
hearing and on 24 June /987, Justice
Melita qndjustice Tated/ixed iifor/inal
hearing on 2 Nuuember 1987. One would
haUe thought [hal the Respondent would
lume waited his turn to be heard on 2
November, 1987. But obu'ousjy, he and
his lauNers had other plans. Madhu

· Patel, Advocate for Narayanan, on 10
' J4ugust 1987 applied to Jusiice Kotual

and Jusiice Kolse-Patil for jixing a daie
for hearing. Why was the application
made id them when the appeal had
already been Jixed for hearing by unother

Seueral interesting questions arise from
this episode - why did Madhu Patel apply
tojustice Kotwal andjusn'ce Kolse-Patil
for jixing a dale fw hean'ng u:hen lky
were not the regular bench? Why was the
application made ai all when another
Bench had fixed 1[ for hearing on 2
Noumiber /987? Why did the upped
appear on Board before Jusiice Konual
and Jus'iice Kolse-Pan'l when ihqy were
not the regular Bench? Who was
inieresied in ihe matter being heard by
rhat Bench alone and no oilier?

When L. M. Singhd made a m
appearance in the Bombay HiM

Coun, maybody mas bending (ma'd
backwards to please him. Why? D. rA
Dahanuka and K. K. Singhi sent out:j
special cards to felicitaie him. Th'm
Aduocaies Association of Western 1&";
had a meeting ai which he spoke o/tAiQ
'Independence of the Judicitny'. On ct,
subject so sensinbe he took care lO a1licisezi
neither [he judicimy nor the execuiiee- j
Accoiding io rumours making the rouj4
of the corridor: of pmer, Dr. L. j\f,j'4
Singhm" is hying ·UE3Uy hard to jill lkgq
vacant posi ofLaui Minister which A. K.j
Sen quit and which is currentjy occupid»
by Shh Shankar. May be Zhar is ail

Dr. Sing/Di wanted to play safe and m
aiiicise either polUicians or judges. A
According to anoiher report, he is hoPinii
to become a judge of the Suµreme Cowl :1
But looks like he won't make it to eiiha'. :'1
Rajib Gandhi is quite pleased uiith S& .:

Shankar and Chiefjustice R. S. Paihak 't
is reporied lO be zxny much againsr ,i
appoiniing anyone to the Supreme Court a

·;

directjy frtnn [he Bar. ' .'i
Devil's Advocate
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A Gift of 20 Lakhs

Acting Chief Justice S. K. Desai
announced that the Sme

Gmemnient has made a grant of Rs.20
lakhs on thi Occasion of the completion of
/25 years of [he High Court. Wha[ a
palny sum! At least the High Court
should haUe insisted on Rs./25 lakhs, one
lakh for eueiy compleiedyear of existence.
Houeoer, nozo that 'ihe gijt has been
made, hou} is it going lO be spent? If [he
'celebrations' of 14th August 1987 are
any indication, itoe will be -bored io tears
with speeches by judges, past, preseni and
Jiuure of their glorious traditions, zuith
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