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< Section 306 I.P.C.
J Abet ment to Suicide

If any pcrsoa commits suicide,

whoever abets the commiSSion of
such suicide shall be punished with

r imprimnmcat of either description
for a term which m3y extend to 10
years and shall also be lkble to
fine.

i SHOW CASE
C

Abetment to Suicide

" ~a Deepti Gopinwh

' t on a case which led to conoiclion
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ADAALAT ANTIC'S

Devil's Advocate

On his rounds again
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' Administrative Tribunals Act
I

' Anand Grcmer explains the prouisions
g

of the Act
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Justice Gone Sour

The laws delays have caused the sys- community to the laws delays has been
tern of administration of justice to rum one of silence. Over the years while
sour. To quote and make comparisons "eminent jurists" and judges have been
is tiresome but I must .admit that the quick to demand better conditions or
tide of this article is borrowed from employment for judges, there has been
Lord Deming's sentence who said in hardly a demand worth the name for
Allen U/S Sir Alfred McAlpin.e & Sons changes wUch would make the life of a
Ltd. [(1968) 2 Q.B. 229] that, "the litigant more tolerable.
laws delays have been intolerable.
They have lasted so long as to turn jus- Magnitude of the Problem
rice sour". He was dealing with a case Several Cc)'""7""'cq"ons from 1924 on-
in which the dismissal of a suit for wards have been constituted to recom-
want of prosecution was being consi- mend ways and means of speeding up
dered. disposal of disputes. The last of the

Would any creative and imaginative Reports made in 1979 by the Law
judge tolerate deliiys of the magnitude Commission on delays in High Courts
that we see in India today? Or would defined arrears as follows "arrears arise
he be quick to innovate new remedies when - taking one calendar year, the
and rules to cope with the felt needs of rate of disposal in that year is less than
the times? The response of the legal the rate of institution. If disposal main-

.
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tains a percentage equivalent to that of
institution, then certainly no further
arrears would accumulate and the
problem would be only of dealing with
the past arrears."

In 1979, Law Commission noted
that the pendency of cases at the end of
1977 over 1972 was more than 5O°/o in
the case of nine High Courts and less
than 5O°/j but more than 2O°/o in the
case of three High .Courts. The in-
crease in the whole country of arrears
in the High Courts in terms of percen-
tages of the years 1973-1977 was as fol-
lows:
Year Increase in

pending cases over
previous year

1973 7.O°/j
'1974 5.9%
1975 9.7%
1976 10.5%
1977 " 8.4%

The highest number of cases pend-
ing in 1977 was in Allahabad
(1,32,749) followed by Calcuua
(72,449), Bombay (52,592), Madras
(51,763), M.P. (46,613), Punjab &

"Ra
a

Total Cases Pending in the Bombay High Court
As on 31-12-84

Total OCer I Over 2 Over 3

Nature of Cases cases year years years

pending
.

I) Original Side

i) Main Cases 38,561, 7,189 5,206 19,187
ii) Misc. Cases 8,244 880 1,543 3,260

Total 46,805 8,069 6,749 22,447

2)Appellate Side

i) Main Cases (Civil)
ii) Main Cases (Criminal)

iii) Misc. Cases (Civil)
iv) Misc. Cases (Criminal)

Total

33,846
5,218

15,232
1,841

56,137

6,463 4,865 12,625 ·,

1,022 926 1,478 y"

3,552 1,947 1,882

406 153 101

11,443 7,891 16,086

Grand Total
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Haryana (46,069) and Kerala (42,739).
The figures for 1984 are Allahabad
80,00,000 writ petitions, 95,000 first
appeals, 45,000 criminal appeals; Cal-
cutta - 20,000 writ petitions, 1,00,000
first appeals, 11,000 criminal appeals.
Filing in the Supreme court in 1984
was 42,000 including wrh petitions,
special leave petitions, civil and cri-
minal, and appeals civil and criminal.
Filing till October 1985 in the Sup-
reme Court was 37,110 including writ
peitions, special leave petitions and
civil and criminal appeals.

The Bombay Picture
The latest detailed breakup of cases

in the Bombay High Courr now avail-
able with us and published for the first
time in this issue of The Lawyers
shows that as on 31st December 1984,
there were a total of 1,02,942 cases
pending; 46,805 on the Original side
and 56,137 on the Appellate side.
Nearly 37% of the total cases were
pending for over three years. A large
proportion of the cases pending for
over three years were in the Original
side.

Civil matters (49,078) constitute the
bulk of the pending· cases on the
Appellate Side out of the roral
(56,137). The rate of disposal in cri-
minal matters appears to be much
higher than that of civil matters.
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1,02,942 19,512 14,640 38,533 i

\.
Of the civil matters on the Appellate €

Side as on 30th June 1985, Writ Peti 1
tions (17,908), First Appeals. (6,814) '
and Second Appeals (4,577) constitute (
the bulk. Among the Writ Petitions, ,
the category of 'others' is the largest q
(12,922), forming nearly 72% of the !'

\

¥total.
.tIn Criminal mauers, Appeals :

(3,526) and habeas corpus petitions i'
(1,492) make up the bulk. Though d'- " I
tails are IlO[ available habeas cmpus j-_
petitions are likely io be largely under f
anti-smuggling and similar preventive

V'detention laws. 4

On the Original Side as on 30th June ,;
1985, Civil Suits (14,735), Petitions g
(8,189), Company Petitions (5,144), i'
and Income Tax References (5,042) i
constitute over two-thirds of the dock-
et. Amongs[ Writ Petitions the 'others'
category, for which detailed break-up
is nor available, is rhe largest (6,517),
nearly 8O°/o of Writ Petitions. Obvious-
ly they include marters under excise,
cusroms and revenue laws.

Law Commission's Reports

The Law Commission's 77th Report i
Ion delays in trial courts and 79th Re- !

port on delays and arrears in High '" i
Courts and other Appellate Courts .Jr- ;
made some suggcstions, but these fall " i
strictly within the existing structural !1
framework and do not break new

i
!
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% ground. In fact, the 79th Report states

i " that, "the system which is in force in
i many other countries like the Unired
i Kingdom, Canada, Australia and the
i United States of America has won the
r

: support of most of those who have
} been dealing with law, and in our opin-
,
, ion, it would not be proper to condemnit as a legacy of the colonial days.
;

t No doubt every system has to meet

: the needs of national and local require-
y mems, and whenever we feel the ne-
,: cessity of making changes for that

reason, we should not be averse to
i making such changes as may be called

for".
J

:. -=9' Yet the report is striking for its utter
" t lack of originality and creativity. It

contains not one suggestion which
according to the authors is dictated by
national and local variation. What is
even more amazing, it goes on ro quote
the 77th Report on trial courts as fol-
lows. "The present day complications

a, and delaj,a in disposal of cases are not
so inuch. on account of the technical

V

and cumbersome nature of our legal
d

t system as they are due to other factors
operating in and outside the courts. In
spite of the fact that we are still heavily
dependant on agriculture, we can no
longer be regarded as an underde-
veloped peasant society in view of the
great strides that have been made in

., the direction of industrialization and
b urbanization of population, besides ex-i 7"e pansion of trade and commerce. It will

^ be a retrograde step to revert to the

! primitive method of administration of

. justice by raking our dispute to groups
of ordinary laymen, ignorant of mod-

Break up of cases in the Bombay High Court

. (Original side)

Type of Cases

I) Civil Suits
2) Adniirality
3) Parsi Matrimonial
4) Testamentary & TJ
S) Insolvency
6) Liquidation
7) Charrered

Accountants Aci,
1949

8) Writ Petition
a) Service
b) Labour

. C) Land Reform
d) Others

Cases
pending
at the

beginning
of half

year i.e.
1-1-85

13,757
236

12
159
295
610

Institu- Disposed Cases
2 tion by pending
during single at the
1-1-85 Judge end of

to year
30-6-85 30-6-85

1,566
14
LO
15

269
284

588 14,735
51 199

22
56 118

228 .336
330 564

9 9

9) Bankilig Companies
Act

10 Company Petitions
II) Income Tax

Reference
12) Sales Tax. Ref.
13) Other Direct &

Indirect Taxes
14) Petition under

Indian Arbitration
Reference.

15) Land Acquisition
16) Election Per.
17) Matrimonial
19) Original Side Appln.
20)Misc.

Imerlocurary

Total

350 80 57 373

40S 71 49 427

850 42 20 872

6,141 1,044 588 6,517

plus 80

ByDB668

5,763 144 763 5,144

4,891 152 I 5,042

218 6 - 224

812 54 - 866

1,434 117 29 1,522

419 3 2 420

2 27 2 27

. 85 49 46 88
1,267 529 555 1,241 -

8,244 2,405 1,579 9,070

46,805 7,198 4,652 48,716

t2jjj 'Je , em complexities of life and not conver-
" h 7 sant with legal concepts and proce- .
0' ,' , ) , / 1 dures."

a Ik Apart from showing a complete lack, fZ jS "'g of understanding of the nature of un-

even development of Indian society,u"@m\ A
such disdain for 'ordinary laymen' for

K " // v ' " jijjy' "hom judges dispense justice was
"' ' " ^y VI:! Y//b 'y hardly expected from a much verier-

"n%
'W P

ated retired judge of the Supreme
Court, Justice H.R. Khanna. It only

' ' 't d, i LJ' ),, " i proves the point that Judges of the
, " '" \,J " I 'I I' High Courts and- Supreme Court are~ V

by and large totally alienated from In-

;jocel th fy have onscn1et) TD i i! i 7i dian reality and out of tune with the
' TAKE-UP 7O'?R. CASE- .-- .. .

The Lawyers APril 1986">-iULµ

felt needs of the people for whom they
dispense justice.

The Law Commission Reports and
reports of bodies headed by M.C.
Setalvad, P.B. Gajendragadkar and ,
H.R. Khanna are characterized by '
their' arithmetical approach to the
problem. Apart from putting together
a string of statistics and recommending
increase in number of judges the 77th .
and 79th Reports do not make any sc- '
rious attempt to deal with tile cause of
delays. The failure to identify causes
lies at the root of the inability to sug-
gest meaningful remedies.

3
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Break-up of Cases in the Bombay High Court

(Appellate Side) .

Pending InstitutionDisposal Total Pending
Type of Cases at during at at on "

beginning 1-1-85 priority 30-6-85

of 1-1-85 to State.
30-6-85

Civil
I) L.P.A
2) FirsrAppeal
3) Second Appeal
4) Misc. First Appeal
S) Civil Rev. Appln.
6) Misc. Petition

A) Contempt
B) Wrir Petition

i) Service
ii)L.R&Land

Ceiling
iii) Labour
iv) Others

7) Orhers including
Civil &
Applications
Total (Civil)

Criminal
I) Appeals by

a) persons convicted
b) by acquitals
c) Complaint under
Sec. 378(4)
d) For enhancement

under Sec. 377238
2) Cr. Revisional

Petition
3) Confirmations

Under/S.366
4) References
S) Cr. Misc.

Petition
6) Other Habeas

Corpus
7) Applns. under

Conrempr

Total (Criminal)

Grand Total
(Civil & Criminal)

547
6,535
4,521
1,362
3,526

271

2,341

1,693
1,143

11,912
15,227

193

6'?
597
477

1,440

137

509

479
392

2,913
4,641

133
1,57

344

174
661

53

309

247

216
1,136
3,687

146
359
541
246

1,138

78

474

794
303

1,903
4,284

594
6,814
4,577
1,593
3,828

338

2,376

1,378
1,232

12,922
15,584

49,078 12,417 7,038 10,266 51,229

2,106
1,403

414

324
219

34

47

944 454

3 1

I 2

1,822 1,734

107 203
0

21 16

7,059 3,036

1,02,942 2,2651

23
250

3

j§

289

2
1

1,620

6

7

2,217

9,255

208 2,222
318 1,304

33 415

22 263

535 863

2 2
1 2

2,066 1,492

185 125

13 29

3,383 6,712

1,8934 1,06,657

False Solution
Faced with the staggering statistics

of delays often the only response of the
bench and the bar has been the oft-
repeated "appoint more judges". Of
course there is the argument also that
one must improve the emoluments of
judges to attract talented people. But,

' what is the indispensable, impercepti-
ble quality that a "talented p'erson"
must possess? Nobody cares to 'define

' that. A man or woman learned in the

' art of quoting precedent of the 'House

' 4

,

of Lords and Privy Council or a person
who has a clear perception of what jus-
tice is all about, who does not see law
and justice as two hostile enemies fac-
ing each other as adversaries. There is
a charming tragic-comic story of a
lawyer in a remote village, in a dispute
over a dividing wall to partition a piece
of land, citing a Privy Council decision
on the size and weight of the bricks
thar should be used to construct a wall!

And what after all would be fair con-
ditions of employment for judges. The

The Lawyers April 1986
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Union Cabinet has jusr approved a new "las'

paay structure for Supreme Court and
High Court judges; Chief Justice of In-
dia Rs. 10,000/-, other judges of the
Supreme Court Rs. 9,000/- and High
Courr judges Rs. 8,000/-. In addition,
judges will be given chauffer driven
cars, water and electricity free and fur-
nished accomodarion.

While it is a rruism that judges must
be adequately remunerated, their stan-
dards of living must, after all, bear
some rational relation to the standard
of living of an average Indian citizen -
lest they run the risk of being even
further alienated from the people for
whom they dispense justice than they i
Mready are. "t"7

~

To say that the judiciary is not
attracting talented people due to the
low levels of pay, is an alibi for ignor-
ing irs own failure in checking declin-
ing standards in the administration of
justice. Thirty years of indifference by
judges and lawyers to the problems of
the litigants have brought us to this
sorry pass.

The reasons for the indifference are
not too far to seek. The real victims of
delays are the poor. The rich either get
their cases pushed through by leap-
froging and jumping the queue or set-
tle their disputes in other ways and
means without having lo go to Court.

Only recently Jusitice O. Chinnappa
Reddy of the Supreme Court was taken >-
aback by the fact that the Karnaraka " " I
Liquor bottles case in which Chief '
Minister Ramkrishna Hegde was in-
volved was up for hearing within a
matter of weeks while thousands of liti-
gants were waiting for years! Strangely
enough the judges went on to decide '
the case nevertheless.

I
I
i

w' m
"-hc-'>j

1' d,

: ";"-

4{ dj .
 ]Jont hsk. (nhe!u'7

7'h\s is TH(j PRocEduRE
Am Anyw/4y you have a SOlj.--,}
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¥ Luxury litigation is indeed on the

" priority list. This is also reflected in

t the fact that priority is given to the;
t

problems of the Supreme Court and

" High Court Judges, and the problems
of grass roots courts are totally
ignored. The institutions themselves
are referred to almost in a derogatory
manner. It is only the down and out
who find all other means of redressing
their grievances closed, who knock the

· " doors of justice in the hope that justice
. will soon be done, who find themselves '

caught in a maze, a maze they wish
they had never entered.

While it can hardly be denied that
-A the number of judges must be in- '

, 2j creased to keep pace with the increas-ing volume of litigation, that by itself
'.' can be no solution at all to the real

problems.

The problem of increasing the num-
ber of judges was analysed by the 79th
Law Commission Report in the con-
text of total pendency of cases in all

: High Courts in India which was asses-
' sed at 4,96,172 in 1977 of which the

total number of writ petitions was
1,34,639 on 31St December 1977. The
total number of Wrir Petitions pending

' on 1st January 1977 was 1,22,009, an
"" increase of 10.35% in 1977 over the

previous year.

W

-f.rk ,=T?;,A¢{')

fa |dgLNij"4 "'"7':'"^jj'ji^; R J-"

, . The average rare of disposal per judge'" , mF' per year was assessed" at 650 main
y " i cases, and at that'rate it would take rwo

' years, two months and rwo days if the
total strength of 352 Judges in 1977
were available to dispose of the. then
pending cases.

In 1917j7, the sanctioned strength of
High Court judges was 352 of which
only 287 were filled up. Of the actual
strength, on an average 7 were en-
trusted with outside work. The effec-
tive strength for court work in 1977

· was 280. As on 31st March 1979 the
sanctionCd strength of the permanent
judges was 292 and Additional Judges
was 79, making a total of 371. The
actual strength was 345. The 79th Law
Commission" recommended - that the
sanctioned strength of High Court

, judges should be increased to ensure· , ,t that disposals are not less than institu-
M- tions-and that at least a quarter of the

' backlog of old cases is cleared in one
year It suggested that the strength

P

should be fixed keeping in view the
average institution during the preceed-
ing 3 years.

The Centre has now decided to create
80 new posts of High Court Judges in
accordance with the norm - that no
civil case should be pending in any
court for more than two years and no
criminal case for more than one y2ar.

For clearing the backlog it recom-
mended the appointement of ad hoc
judges and additional judges. The
Commission recornmended-""appoinr-
merit of additional judges to be even=
tually absorbed in permanent vacan-
cies. It condemned the practice of
additional judges, after a spell a year or
two on th"e Bench going back to the
profession. Such a practice was fraught
with"'grave abuse and should not be
countenancedit opined. It also recom-
mended the appointment of ad hoc
Judges under Article 224A from
among retired High Court Judges for a
period of one year at a time, extendable
to three years. '

Apart from these suggestions, the
77th and 79th Law Commissions made
hardly any suggestions worth the men-
tion to ensure speedy justice.

Altern'ative approaches

As against the pattern of suggestions
recommended by various Law Com-
missions, culminating in the 79th Re-
port, there exists radically different
approach repressnted by Justice V.K.
Krishna Iyer, Chief Justice P.N. Bhag-

" wail and Justice D.A. Desai on the
other hand, all of ·whom, have made -
reports at different times, suggesting

The Lauyers April 1986

far reaching changes. They have clear-
ly recognised the need for speedy jus-
tice at the grass roots level, and the
structural inability of the present ex-
isting adversarial system to deliver jus-
tice to the vast majority of the people
of the country. As Chief Justice Bhag-
wari once explained, 'the existing sys-
tem is based on "self identification of
injury and self·selection of a remedy"
which are preconditions for the success
of 1is functioning. These conditions
simply do not exist for the Indian mas-
ses. It is no wonder then that for them,
the system fails and fails miserably.
They have all advocated alternative
dispute resolution fonhns of different
kinds. Lok Nyayalayas and Nyaya
Panchayats are serious experiments at
a search for alternatives. In" several
areas of litigation "they have proved
highly successful at speedy dispute re-
solution, apart from involving the peo-
ple inthe the process of dispensing jus-
tice.· The accumulated experience of
these alternative forums should now
make it possible to place them on a
statutory footing with well defined
functions and procedures. Conciliation
cells in all disputes, not just in mat-
rirmnial disputes can help build up
and institutionalise settlement and pre-
trial procedures. Every case which
does not involve a question of law or is
not precedent-setting should be cap-
able Of being disposed off by settle-

- ment or compulsory arbi[rauon~all-
minaiing in a non-speaking ,award.

-Judges must begin to see as a patt~of
their rolC as acUvely promoting settle-
ments insteag of takiiig a purely tech-

' nical and hands-off-settlement view of
the matter.

5
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Strategical Legal Services

· Public interest litigation has been
developed by the Supreme Court as a
powerful tool to redress grievances of
mass lawlessness by the adnjjnistra-

. tion, and if properly handled it can re-
solve the disputes of large numbers of
people el'"'"' "' """' '" the need for repe-

-ated litigation on the same question.

The judge, in such litigation, should
not see his function as coming to an
end with the pronoUncement of the
judgement which can end up being an
empty declaration, if its implementa-
tion is not instantly ordered and moni-
tored. This will, to a large extent, ell-
iµinate the need for execution litigation
which by itself is not only large, bur a
major sotirce of delays in the relief
reaching the litigant. Legal services
ranging from socio-legal research in
preparation of litigation io providing

' legal aid at community cenrres must
become a reality, ifwelfare benefits dre-
to reach those for whom they are
meant, reach them fast and most of all
to avoid litigation.

Commercial Cases"

The rich litigant fall into a totally
different calss. He has nothing.to lose
and can gamble on litigation. There
has developed litigious culture in the
corporate class. Funds being unli-
mited, they see no harm in "taking a .

' chance". No decision, nor even that of
the Supreme Court, is accepted as final
and binding.

Moreover, today the system encour-
ages dishonest Defendants. A person
who boriows money and sits tight
has a lot to gain even in litigation. A
suit filed againsr him will lie dormant
m the Courts for a minimum of ten
years. At the end of which the Court
may or may not award a decree against
for the full principal amount. Courrs
hardly award interest over 6 percent.
In the meantime, the dishonest Defen-
dant will have lived on the interest on

·rhe principal amount alone. Similarly a
'Defendant who has a lor ro hide "does
not lose out in the Courts. The reluct-
ance of our Courrs to order discovery
and disciQswe of documents results in
truth b'eing effectively suppressed and

· the wrongdoer benefiuing.

Rules -of the Court and procedure
6 'm

will have to be substantially rewritten
to provide for meaninghil interim re-
liefs, particularly in personal injury
cases. In a situation in which interim
relief has come to be the main relief, it
should be possible for Courts to grant
interim payments where the Defen-
dant has admitted liability, or where
the Plaintiff has obtained judgement
for assessing damages, or if the Court
is satiSfied that if the case proceeds
to trial the PlainW would obtain
"judgement for substantial damages.
Section 32 of the Supreme Court Act,
1981 in England now provides that
such interim payments can be made.
There is no reason why similar changes
cannot be made in India.

The Bhopal Gas Disaster provided
the ideal opportunity for an amend-
ment in the law, a case in which, in-
terim payments would undoubtedly
have been made as the liability could so
easily have been established. The
opportunity was lost by filing a suit in
the U.S.A., thanks to our slavish men-
tality to continue to look to the wesr for
all things good and beautihil. It is
heartening to Rote that the Supreme
Court, in hearing the Sriram Fertiliser
case, before allowing a teopening of
the plant, made it a condition prece-
dent that the Company deposit the
amount likely to be paid as compensa-
tion for personal injury claims and pay
for tile costs of medical examination of
the victims of the gas leak.

The principles on the basis of which
interim injunctions can be granted re-
quire restatement. Injunctions must be
granted where .the Plaintiff can sho'w
that there is a serious issue to be tried,
and thar the claim is not vexatious or
frvolous and that' there is a good
chance of succeeding in the case. .

The most significant advances in the
law of Civil Procedure have been made
in the field of discovery of documents,
as part of pre-trial procedures. Dis-
cvery need not be limited only to
documents referred to but also to all
documents Which will directly or in-
directly enable a party to advance his
case or disprove the case of the De-
fendant or which may lead him to a
train of enquiry'which will help estab-
lish the case.

d"

the Court for discovery. Such a power a&"
has been given to the Courts in Eng-
land by Section 33(2) of the Supreme -
Court Act 1981, in respect of perSonal
injury claims. The object of this power
to enable the. Plaintiff to determine
whether he has a good case or not.
Thus, for example, Courts in England
have ordered disclosure of mainte-
nance records of vehicles which caused
accidents. Discovery can also be
ordered against third parties. This pro-
cedure has enabled plaintiffs in person-
al injury Claims to seek hospital re-
cords.

Pre-trial and settlement procedures
have also been substantially modified 4 ,
in other jurisdictions with the inten- g:"
tion of speeding up trials. Increasing
use of expert evidence is encouraged
and such evidence is required to be dis-
closed by both sides who are required
to exchange their reports and agree !
upon them. The procedure is based on !

I

fairness and mutuality between the i
parties. If the reports are not agreed !
upon, the parries can call the expert,
bur the number of expert witnesses is
limited to 2 medical and one other.
Phorographs and sketch plans agreed j

!upon are freely used.
I

Conclusion ;

While these and other procedural )
changes can help speed up disposal of i
cases, in the Indian context, the need -
for a radical restructuring of the. sys" >." '
rem of dispensing justice is obvious "'
and cannot be denied. Bur for this, the
Bench and rhe Bar must first admir io i
their accumulated failures over the last i
35 years before a meaningful search for i
the right answers can begin. i

i
Indira Jaisihg I

' 9^< I

jnj~ayA
- i

t

It should be possible for a person
before bringing an action to apply to
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: T As a part ofour effort to stihulate debate on the lams delays zue

; zhtemtWed tZUO young lauyers practibzhg zh the Bombay High

Coun, Mr. Gulam Vahanuuti andMr. Rahb MohUe to ex-
press theii opinions on the matter.

The basic problem is the lack of
disci pline _ Gulam Vahanwati

3T' long arguments and negligence.
 m"|- ' gi.; This will perhaps discipline them
" '"d:¥5ji "fi l! Jad to efficient use of Court

i|:!ii!,.' Q. It has often been said that the judici-
' t$j tE " ary is not attracting talented people as

A I-, . 'v7i I: ,' t'f I judges, salaries are too lozo. You must
"*-' b u: '3 if .. , be aware of the Cabinet decision to' J

"e. Aar' 1 '. " " ' increase their salaries. Do you think
y ii.i:j., this will sobe the problem?

" ""L," i, '! A. No, it seems that the proposals

\m,L !W are not going to result in substan-
tial benefirs. Ii is more of a restruc-

' mmu ruring of the pay, which will result

in better retirement benefits. Their
salaries should be tax free.

Q. Can you identify the main causes of ·<;

delays in the High Courts? Q. But will salary increase alone or in-

creasing the number of judges by itself
A. Judges, lawyers and the Execu-

sobe the problem of delays?
tive, the persons operating the
system are all responsible for de- A. No, the basic problem is lack of
lays, each in their own way. discipline among lawyers ' and

Q. In what sense are judges responsible? judges alike. To give you an exam-
ple, two judges of the High Court

A. Recently ar a dinner party hosted have disposed off all the expedired

i by the Bombay Bar Assoication, Writ Petitions in 1985 and 1986.
A the Chief Justice of India drew the This was after full hearmg on

"" attention of the Bar to the ' merits and judgemenr being deli-

tremendous wastage of judicial vered. It was possible to do this
time. In several Courts judges do within the system. They did not
nor work for the full length of the granr any adjournments. Every
day. Naturally, this contributes ro Counsel, Senior or otherwise, just
piling uP of arrears. had to be there, and they were

Q. You mentiOned lauyers, can you there for they know the consequ-
comment on their role? ences of not being there. That is

A. The 'Lawyers, including solici- the only way to deal with lawyers
tors, have a vested interest in who consciously accept conflicting

. delays. In the initial stages, there is briefs in more than one Court.
a lot of enthusiasm to prepare a They did not allow the filing of
case and file it. They get huge unnecessary affidavits or the citing
advances at the time of filing. Afrer' ' of irrelevant authorities nor did
that there is no preparation for they allow lawyers ro ramble on
final hearing. Lawyers must learn endlessly
the virtues of moderation. They
consciuosly and blatantly take con- Q· What about costs' of litigaiion?

, flicting work and disappear in the A. Costs and interest should' be
^= midst of an argument. Lawyers realistically granted. Today a dis-

'" must be penalised personally with honest litigant gets away with mur-

costs, without recource to clients, der because he knows he can use
for unpreparedness, unnecessary the Plaintiffs money for free.
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Realistic interest rates and heavy !
costs will discourage unnecessary
litigation.

Q. The State is itself a big litigant. To
what extent does it contribute to
delays?

A. Mosi revenue cases are lost due
to lack of preparation, lack of
instructions and lack of motivation
and competence. There is no co-
ordination between different bran-
ches of Government. This leads to
wasteful adjournments. State work
should not be a matter of patronage '
or privilege but unforrunarely it. is
nothing else.

Q. What are your posiliz)e suggesiUms to
cut doum on delays?

.A. Reduce the -length of pleadings.
There is no need to quote every let-
rer in the Plainr or petition and
annex it as an Exhibit, unless of
course lawyers want to charge by '
the page. The obsession with
pleading is a thing' of rhe past. In
England today the writ has only a
few paragraphs endorsed and no-
,body considers pleadings as hand-
cuffs for the unsuspecting litigant.
Relevant documents can be filed in
Court. They speak for themselves,
without advocates having to repro-
duce them. Judgement wriring re-
quires change. Unless the point is
not concluded earlier, the highesr
Court can give very brief reasOns.
Cases cited can be listed in an
appendix.. There are other exam-
ples of waste of rime. One whole
judicial day a week in the Bombay

High Court is wasted on a
meaningless exercise called "direc-
tions". These dir£cuons can be
given' administratively. The
amount of time a judge spends
adjourning cases for lack of.service,
affidavits· etc. is 'a national waste. "
There must be screening of cases
by the Registrar and unripe cases
must nor go before Judges. Every
case must have a progress charr in .

- which the present stage of the case
is noted.

Court fees are so unrealistic they
make no .Sense. There is no justi- .

" fication for fixed Courr fees for
Company cases, Arbitration peti- '

. rions and other cases where the.stakes involved are very high and

* 7
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the time consumed is considerable.
' Court fees must be time-oriented
and service-oriented. There can be
a flat fee to begin with and then a
sliding scale depending on the
Court time consumed. This will be
a cure for unduly persistent liti-
gants and unending arguments.

' The administration of Court feesq

must be made over to the judiciary

· So that it becomes financially inde-
pendent and not made to run to the
Government for grants.

, Q. What do you think of fees beingcharges by lauyers today? Are they in
proportion lO the labour they put in?

A. No, they are not proportionate ,
to the service rendered. What has
happened in recent times is that the
stakes involved in litigation have

. gone up tremendously. There wasa time when a claim for a couple of

' crores of Rupees was considered a
large claim. Today claims before
the Courts run into hundreds of
crores. Lawyers have begun to feel
that they too have a larger claim to
make.

Criminal Cases

should be allowed

, to be settled
.Rajiv Mohite
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, Q. Can you identity some of tha, mujorcauses of delays in criminal courts

and suggest remedies?

A. What is required is a fun-

,damental change in the jurispru-

dence of criminal law. At present
criminal proceedings are between
the State and the Accused. They
are in the nature of proceedings in
rem. This could be changed to a
proceeding which is akin to a
proceeding in personam. This

. assumes that monetary compensa-
tion to the victim of the crime can,
in certain circumstances, adequate-
ly recompense for a crime.

-
Q. Does the Lazu as it stands today alltnu

for such a procedure? And hozU will it
help reduce delays?

A. Section 320 of the Criminal Pro-
cedure Code allows for the com-
pounding of offences. The object
of Section 320 is to ensure that
minor cases are settled between the
parties. The first part deals with
minor offences which can be set-
tled between the parties. The
second which deals with slightly
mgre serious offences can be set-
tled with the permission of the
Court. The entire procedure re-
quires rationalisation. The distinc-
tion between major and minor off-
ences should be related to the
sentence by which the offences is
punishable. All offences punish-

' able with sentence upto 3 years
rigorous imprisonment (R-I.)
should be allowed to .be settled
bCtween the Accused and the vic-
tim without the intervention of the
Court. All graver criminal off-
ences, punishable with sentences
above three years but jess than
seven years should be settled by the
Accused and the victim with the

, permission of .the Court. Even thegravest criminal o'ffences punish- ·
able with sentence exceeding seven
years can be settled with the per-
mission of the.Court, where it is a
first conviction and where there is
no indication of deliberate pre-
planned offence. Matters can also
be settled if.the offences are com-
mitted undCr grave provocation by
the victim. -

work will automatically speed up e
civil work also. In the District·.and
Session Courrs, the same judges do
civil and criminal work.

Q. Would you like to comment on the
manner and method in which remand
applications are more or less auto- " '
matically granted mithout much ap-
plication of mind?

A. The law should be amend¢'d to
make it possible for a magistrate to
consider remand applications in
Chambers in the absence of the
police. This will enable undertrials
to complain about in-treatlneM in
lock-up withoiit fear of reprisals =
from the police. jT

Q. Would you like to make any other
suggestions?

A. Increasing the number of- judges,
better terms and conditions of '
work for judicial personnel, assign-
ing work to judges depending on
their known field of expertise, use
of modem office machines, train-
ing for administrative staff, over-
time wages for administrative work
are some of the obvious sugges- ,.
tions. Repkicing verification of affi-
davits by the Advocatets stuement
certifying thar, the averments are ·
based on instructions of clients will
eliminate the need for litigants.
The introduction of non- '
professional settlement boards " jr.
comprising students and law pro-
fessors could be set up. When a
case is fled, on instructions, an
advocate can state with the fling
slip, that his client is willing to '
settle. The CoUrt process addres-
sed [o the Defendant can then
require him to answer if he is
willing lO settle. Where both par-
ties agree the cases can then be
transferred to the Seuhnenr Board.
These and orher proposals need to
be discussed to salvage the rattered
remains of the shattered credibility
of the Judicial system.

8

Q. Hozu mill this h.elP soloe the problem
of delays in Court? '

A. Wliat I am Suggesting will result
' in a tremendous saving in judicial

time. You must remember that a
saving in judicial time for criminal

· The Lauyers APril 1986

We invite our readers to make
positive suggestions for reduc- ? '
ing arrears and delays. — Ed. 4*g '
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" SC Conditions on
Sriram Reopening

On December 4, 1985, following an
Oleum gas leak over the city of Delhi
from the factory of Sriram Food and
Fertilisers, rhe entire factory was
ordered closed by the Municipal Cor-
poration of Delhi and the Delhi Admi-
nisrraror's Labour Department. As the
local authorities did not allow reopen-
ing, the company approached the Sup-
reme Court.

Chief Justice P.N. Bhagwati, Justice

, D.P. Madon and Justice G.L. Oza per--j rnited reopening on certain conditions
I afrer pointing our that all the five ex-

pert commirtee reports on the plant
had unanimously stated that there
was 'considerable negligence' on the
parr of the management of Sriram in
the mainrenance and operation of the
caustic chlorine plant and that 'there
were defects and draw-backs in its
structure and design'. The Judges
pointed out that the management did
nor take the necessary measures for in-
stalling safety devices to ensure the
maximum safety of the workers and
the community living in the vicinity.

While allowing reopening, the Court
ordered the setting up of four conhnir-
tees to make time-bound reports to the

: Court on the Caustic Chlorine Unit.
- 'µ The First Committee was to inspect

."' g the plant at least once a fortnight for a

complete check from design and mate-
rials to experimenrarion at site. The
Company was ordered to deposit Rs.
30,000/- in the Court to meer the ex-
penses of this Commiuee. The 2nd
check was through the Chief Inspector

' of Facrories who was directed to make
surprise checks ar least once a week
and report to the Court as well as the
Labour Commissioner. The third
check was through the Committee
consisting of the Lokhit Congress
Union and the Karinachari Ekta Un-
ion to report on any default or negli-
gence, to the management and if the
management did not heed their opin-
ion, to make a report to de Labour

Commissioner. Adequate training
was to be given to these representa-

-A tives.
t .-

The fourth check was through the
Central Board for the Prevention of
Water Pollution which was diluted to

make surprise checks of the effluents
at least once a week and report to the
Court on defaults.

The last check was by making the
designated operator of each safety de-
vice in the Causrice Chlorine Division
and also the head of the division indi-
vidually responsible for the non-
functioning or mal-functioning of the
safety devices.

Personal Undertakings of
Chairman and MD

The management was directed to file
within one week an undertaking be-
fore the Court making the Chairman
and Manaing Director of DCM as
also the officers in actual manage-
ment of the Caustice Chlorine Plant
personally responsible to pay com-
pensation for any death or injury in
case of the escape of chlorine gas.

The management was also bound to
conduct refresher courses with mock
trials at least once a week for the work-
ers and insral loud-speakers, so that

they may be fore-warned, have regular
medical check ups for workers, and
put up at the gate and all departments,
notices in English and Hindi abour
what to do in case of a chlorine gas
leak.

The Court directed the company to
deposit Rs. rwCnty lakhs as a security
to satisfy compensation claims against
the Company for the leakage of Oleum
gas. The company was directed to give
a bank guarantee of Rs. 15 lakhs which
will be encashed by the Registrar in
case of an escape of chlorine gas result-
ing in death or injury.

On failure of the management to ful-
fill any of these conditions the orders
for restarting the plant would stand
withdrawn.

The Company applied to modify the
condition that the Chairman and the
Managing Director should give per-
sonal undertakings to meet any claims
arising our of death or injury caused by
escape of gas and the condition that
workers represenratives should be
associated with monirering safety.

With Best Wishes From
7 C

GARMENT SHOW ROOM N.I.P.T.
INTERNATIONAL AIRPORT
BOMBAY - 400 099 'INDIA
PHONE 632 0700 EXT-363

g

EXPORT OFFICE
PRABHUDAS HIRJI PVT LTD.
89, MITTAL CHAMBERS,
NARIMAN POINT,
BOMBAY 400 021, INDIA
PHONE 202 9243/202 4344
TELEX 11-4573 PHCO IN
GRAM: SATYARAJ

Satyajit
DEPT. SHOW ROOM
HOTEL OBEROI TOWERS
F/D2 SHOPPING ARCADE
NARIMAN POINT
BOMBAY 400 021 INDIA
PHONE 202 4723 EXT-701 202 5375

LEATHER SHOW ROOM
HOTEL CENTAUR
BOMBAY AIRPORT,
BOMBAY-400 054 INDIA
PHONE 612 6660 EXT-605
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The Supreme Court declined to
modify these two conditions but said
that the Chairman or Managing Direc-
tor will not be held responsible if they
can show thar the escape of gas was an
act of God or ztis majeur or due to sabot-

age.
The Court refused to dispense with

the order requiring the workers to be
associated with monitoring safety.

"We do not subscribe to the view
that workmen who have been working
for years in a plant cannot acquire
some elementary knowledge about
the operation of various safety mea-
sures in the plant", they opined.

Earlier, on the 4th March, 1986, the
Court referred to a five member bench
the following questions for decision:

liability be projected into the
assessment of the compensation.

4) What is the right of the citizens to
information from hazardous indus-
tries.

While referring the matter the Chief
Justice said that all the three judges felt
that the protection of life and liberty
should be available not only against
the Government but also against all
centres of economic power.

One of'the most important aspect of
the order is the recognition of certain
rights of workmen.

The case 1& listed to be heard some-
time in April. Interested Groups may
assist the Court by filing amicus briefs.

I) Whether limited companies and
other centres of economic power are
subject to all the fundamental
rights in the Constituion.

2) Whether compensation can be
granted by the Court for the viola-
tion of any of these rights.

3) How far can the principle of strict

Thakkar Sisters:
Death sentence reduced
to life

Justice R. A. Jahagirdar and Justice
A. D. Tared of the Bombay High
Court reduced the sentence of death
imposed upon the Thakkar sisters,
Shobhana and Arµna, for killing their

AUTOMATIC XEROX
OLD SELENIUM DRUMS MADE NEW

Break through in latest selenium Technology,
Liquid/Dry tones, Drums re-coated' in interna-
tional Standards with guaranteed performance.
at reasonable rates—RANK-XEROX / TOSHIBA

' / RICOH / SELEX / MITA / NELCO / NASHUA.
For details and demonstration

Contact Mfrs.

SNP XEROGRAPHICS

1009, Stock Exchange Tower, 10th Floor,
' Dalal Street, Fort, Bombay 400 023:

Tel: 273501/271767

sister-in-law Parul to imprisonmeht for 4

life. The Thakkar sisters had been
sentenced to death by Mr. J.N. Sham-
bhu, Additional Sessions Judge, Grea-"
rer Bombay.

The judges however differed in their
views as regards the death of Manjula,
the other sister-in-law who had been
slain by the Thakkar sisters. While
Justice Jahagirdar was of the view that
the medical evidence on record would
lead to the conclusion that the offence
was one of culpable homicide not
amounting to the murder punishable
under Section 304 of the I.P.C., Jus- I
tice Tared was of the opinion rhar evi- , !
dence on record disclosed that rhe Ac" ';W"j
cused sisters had inrention of killing » " i
Manjula, that the crime was that of !
murder, punishable under Section 302 I
I.P.C. While Justice Jahagirdar was .of !
the view that the Accused . sisters I
should be sentenced to rigorous im- i
prisonment for 10 years each. Justice i
Tared was of the view that each of the i
Accused sister should be sentenced to
imprisonment for life. In view of the
difference between the two judges the
matter was referred to Justice P.B.
Sawant.

Justice Sawanr agreed with the find-
ing of Justice Tared and held that
Thakkar sisters were guilty of commit-
ting the murder of their sister-in-law,
Manjula.

Case for the prosecution was that re- ,J'-,7
larionship in the Thakkar family were "'
strained. The sisters of the Accused,
Madhuri and Naina had cornmiued'
suicide prior to this incident. The
Father, Nanji and mother Damayanti
had quarrels. Mother Damayanti had
lefr the house and had settled down at
Jamnagar. Tile family was divided
against itself.

On 11th April, 1983 the sisters-in-
law Manjula and Parul were in the flat .
with their one year and 3 years old
sons. Berween 2 p.m. and 3.30 p.m.
the accused sisrers fatally assaulted
Manjula and Parul with a grinding
stone and caused severe head injuries.
Then they poured kerosene on the
clothes of the victim and set them on
fire with a view ro cause the dis-
appearance of rhe evidence of the ,
crimes. They presented themselves at ~ag
police srarion and made sratemenrs
which led to their arrest. Police reco-
vered from the flat a note said to have

10 The Lauyers April 1986
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) 'T been written by the Accused to their Asbestosis. In order to prevent these the disease, though it had not reached

father and brother referring to the occupational diseases, many Western the "acute" stage. Research--conducted.

treatment meted out to them and ex- countries vhave banned the use and by the Central Labour Insirurute at
plaining why they were acting against manufacrure of certain types of Asbes- Digvijay Cement Plant, Ahmedabad,
their sister-in-laws. It was stared in the tos. In India, Asbesrosis is classified as indicates that out of a sample survery
note that their father and brothers an occupational disease both under of 320 workers, 6.5 percent suffered
were money-minded. They were not Schedule III of the Employees' Srare from Asbestosis. According to some

. interested in getting the Accused sis- Insurance (ESI) Act, 1948 as also reports, there Have been 13 deaths inters married. The Accused sisrers were . under Schedule III of the Workmens' the Asbestos Packing.
not given any pocket money ahd were Compensation Act 1923. Under Sec- The Asbestos industry in India em- '
often abused and called prostitutes and tion 87 of the Factories Act, 1948; ploys 7,000 people in 20 units. A srudy
that their mother's property was being many States, including Maharashtra: conducred by the National Instirure of

given ro thpir sister-in-law. have classified the use and manufac- Occupational Health of a unit in
rure of Asbestos as a dangerous opera" Ahmedabad showed that 1S°/o of the
Hon and laid down elaborate provisions workers showed Asbestos bodies in

SC Notice on to prevent its harmful effects. Thes" their sputum, 5O°/o had respiratory

« X Asbestosis provisions, however, are observed ,ymptoms, 2S°/o had crepitalions and

_ more in their,breach than compliance 9q/o had opaque areas in their lungs. In '\
" On 10th February 1986 the Supreme Workers are exposed to extremely a factory in Bombay, of 850 workers

Court issued notice to the Union of In- hazardous conditions. Many deaths employed, 225 were suffering from

dia, Digvijay Cement Company, have been reported. Independent sui- acure Asbesrosis.
Ahmedabad, Hindustan Ferodo Li- dies have revealed that in India, no

. In European and North American .mited, Bombay and Hyderabad Asbes- company whatsoever complies with .

tos and Cement Products Limited, the legal provisions regarding Asbes- Countnes, th"e movement against use
Hyderabad, on a petition which seeks tosis and the workers are under con. of Asbestos was successful partly due

to the heavy compensation which thee
to stop unrestricted and unmonitored stant threat of death. Companies were made to pay ro the
use of Asbestos for industrial process. \ s ibl '

A study made in 1984 by Institute of vorkers. This has nor been po s e in

Occupational Health, Ahmedabad India because the maxQnum com-
.

Manufacture and use of Asbestos is a shoWs rhat out oI 800 workers of pensarion under Workniiens' Com- '

hazardous process which can lead to Asbestos Cement Ltd., 224 suffered pensation Act and ESI Act is absolute-

· Bronchitis, Tuberculosis and often to from advanced srages of Asbestosis and ly rneagre. Also, workmen covered by '
the incurable and fatal disease of another 128 workers .had contracted these Acts are prevented from filing

any suit for damages. Apart from this,

even the compensation recoverable
under these Acts is not easily available

_ b, ^ due to collusion berween managements
" and government officials. Medical' au-' t ] A m rhorities are extremely relucrant to di- :

1,TIRNm i agnose Asbesrosis ahd 'diagnose' it in-

 x_m /9;u°e' I' " I sEead as T.B. or Bronchitis.
  illy::: , · ' ' I In a recenr decision of the Industrial

a\'m 4µ:":itg:'('[ · Court, Maharashtra, an order of the

ESI Medical' Board refusing to grant

compensation to a workman of Hin-

dustan Ferodo Ltd., on the ground '

that he suffered from chronic Bronchi-
-

tis was set aside and it was held on the

basis of independent medical reports

rhat he was suffering from Asbesrosis.

Eight months after the order, the

· worker had no[ been paid his dues.
~:=rn=?==-j, :gluk\ In the pending Petirion, interested

. groups may file amicus briefs in the~ ^0

4 Supreme Court. It will be possible to ,

" '%- m!E=F"^~ argue that the manufacturers are,

. 7Y^F'~e^A violaring rhe right to life of the workers ."tA / qa'p ' '<±= ·" i.-g guaranteed under Article 21 of the

.·· : " <:..3a Constitution. Those wishing to file
i mt '.»~ 

//Y· n ' "' ' '" ' '- . ' y~i;s ':' '"' amicus briefs may contact us for furth-' L

·' .. ' :.: . "' . ."
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"" Forfeiture and Discharge

· If the Accused fails to tum up on the day fixed for his trial
' in the Court, the Court may order to forfeit the aniount of

bond and issues warrant for his arrest. There are two distinct
stages contemplated by Section 446 Cr.P.C."relating to the

q

forfeiture of bonds. The first stage is for the Court to satisfy
itself that a bond ought to stand forfeited and if it 'is satisfied

" it has to record the grounds on which it has come to the
: conclusion. The second stage relates to the realization of the

, forfeited amount of the bond. The Court may give notice to
the executant either to pay the penalty or to show cause why
it should not be paid.

' The law contemplates that the surety becomes a nullity
" either by the death or bankruptcy or by Court order of forfei-

ture. In such cases fresh sureties are required to be furnished
to avoid any proceedings against the Accused in Court.
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STANDARD BAIL APPLICATION FORM.
(During pendency of inuestigation) "

Bail. As a resulr, there was a difference of opinion whether
under the inherent powers of the Court, Anticipatory Bail
could be granted.

Pursuant to the 41St Report of the Law Commission, a
specific provision, Section 438 Cr.P.C. for Anticipatory Bail
was included. Anticipatory Bail implies an order of the
Court in anticipation of an arrest for a non-bailable offence
to release the person on bail in the event of an arrest.

The object of Anticipatory Bail is to free the person from
the fear of unnecessary apprehension of arrest and possible
disgrace. Thus the raison d'etre of the provision is that the
person applying for an order of Anticipatory bait must have
reason to believe that he may be arrested on accusation of
having committed a non-bailable offence.

·The application for Anticipatory Bail can be made to'both '

the Court of Session and the High Court as both have"concur-
rent powersin this behalfunder Section 438 Cr.P.C. There is
a difference cif"opinion as to whether the Courr of Session
should be approached first. However, it is advisable' to
approach the Court of Session first.

IN the COURT OF MAGISTRATE AT Conditions
BOMBAY

C.R.NO. OF 1986. On granting an order of Anucip8tory Bail, the HighCourt or the Court of Session can attach any conditions
that it may think fit. This rnay include the follo"wing

The Stare conditions.
(Saki Naka Police Srarion)

* The Applicant shall make himself available for in-

Versus terrogation, as and when required, to any person;

ABC Acciis.ed 'r The Applicant shall not threaten 'anybody who knows
abOut the case so as to dissuade him from disclosing

APPLICATION FOR BAIL the facts to the Court or policb.

1. The Accused was arrested'on · ( specify date) * The Applicant shall not leave India without previous
under Section (specifj' provision) ,, permission of the Court.

2. The FIR lodged and the statements recorded do not dislcose any The Court is entitled to impose any other condition

offence commiued by the Accused. No eye witness has even which the Court may deem fit while granting bail ordi-
named' the Accused. (in this paragraph show that there is no narily.

basis for arrest as no offence is made out).

3. Thar in any evenr the property is recovered and'no cause would

be served for remanding the accused lo police custody. If after the order of Anticipatory Bail the person is arrested
by the police without a warrant, he has to be released on bail,

(In this para make out grounds why detention ought not to b" if he is prepared to give bail. The bail may be.offered either at

continued.) · the time of the arrest or any time thereafter in custody. If the

4. The accused conies Hom a reSpectable family. He holds a regular Magistrate issues a warrant on which the police arrests the

job at ABC Company. His relatives and friends are all in Born- person, then the Magistrate shall issue a bailable warrant in

bay. ' accordance with order of Anticipatory Bail.

(In this para give facts showing that the Accused has roots in the
community and is nor likely to abscond if granted bail). However, the bail' system as it operates today is totally un-

satisfactory. In the report of the Legal Aid Commitiee
5. The Accused is a sick person/a women/below sixteen (here state .

facts which make out a special case for grant of bail) appointed by the Government of Gujarat, Justice Bhagwati
emphasised this in the following words:

6. The Accused is prepared to abide by any reasonable terms and

conditions imposed by this Court. "The Bail system, as we see it administered in the Crimindi
The Accused, therefore, prays: Courts today, needs drastic change In rhe firsr place it is .

— thatthe Accused be enlarged on bail on personal bond or any virtually impossible to translate risk of non-appearance by

reasonable amount. as this Court deems fit. the Accused into precise monetary terms and even its basic
premise that risk of financial loss is necessary to prevent the

(Signature of Accused or Advocate). Accused from fleeing is of doubtful yalidity. There are
severalhconsiderations which deter an Accused from run-

ning a9vay from justice and risk of financial loss is only one

Anticipatory Bail of them and that too not a major one."
,

Under old Code of Criminal Procedure (the New Code was The Committee also noted that the bail system ciisiriminates

enacted in 1973), there was no provision for Anticipatory against the poor: The Supreme Court, through Justico Bhagwa-
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ti, reiterated this when it observed in Hussainara Khatoon's
(2) case as follows:

"The bail system, as it operates today, is a source of great
hardship to the poor and if we really want to eliminate the
evil effects of poverty and assure a fair and just treatment to
the poor in the administration of justice, it is imperitive that
the bail system should be thoroughly reformed so that it
should be possible for the poor to obtain pre-trial release
without jeopardising the interest of justice as easily as the
rich.

The Courts must abandon che antiquated concept under
which'pre-rrial release is ordered only against bail'wirh sureties.
The concept is outdated and experience has shown that it has
done more harm than good. If the Court is satisfied, after tak-
ing into account [he information placed before it, that the Ac-
cused has his roots in the community and is nor likely to
abscond it can safely release the Accused on his personal
bond. To determine whether the accused has his roots in the
community which would deter him from fleeing, the Court
should take into accµinr the following factors, concerning the
accused:

* the length of his residence in rhe community,

&
* his employment status, history and his financial condition,
* his family ties and relationships,
* his reputation, character and monetary condition,
* his prior criminal record including any record or prior re-

lease on recognizance or on bail,
* the identity of responsible members of the community who

would vouch for his reliability, "
* the nature of the offence charged and the apparent prob-

ability of conviction and the likely sentence in so far as these
factors are relevant to the risk of non-appearance, and

* any other factors indicating rhe ties of [he accused to the
community or bearing on the risk of ivilful failure to
appear.':

Unfortunately observations like these, which are binding - """"7j
precedent, are not followed by the inferior Courts. The poor
will have ro wait for long before Article 21 becomes really
meaningful for them.

References . S

I) AIR 1978 SC 429
Guddkanti Narasinhalu VIs PP Andhra Pradesh

2) AIR 1979 SC 1360 (1979) LF.L.J. 1036.

' Hussainara Khatoon VIs State of Bihar.

Equal Remuneration Act, 1976

IVomen are half the uorld's population, they do two-thirds of the world's work hours, but receioe
one-tenth of the world's income and oum less than one-hundredth of the world's property. Despite the tall
talk of equality of sexes, earning of women workers continues to be lower than their male counter-parts.
To remedy the situation most goz)emments in the world haDe passed Equal Remuneration or Equal Pay
Acts. The Indian Parliament passed such a law in 1976. In this article, zuc explain the Equal
Remuneration Act 1976, with the intention of encouraging its increasing use by uomen.

RI& SR

. It may be true that in many industralised countries, pay (d) that there is equal pay for equal work for both men anddifferentials have narrowed considerably since 1975, but on an women;
average a woman is still paid only one-half to three-quarters of (C) that the health and strength of workers, men and women,
the money that a man can earn for doing the same or a compa- and the tender age of children are not abused" and that
fable job. In India low levels of li[eracy, poor access to [raining citizens are nor forced by economic necessity to enter avoca-
mcilities and adverse effects of technological changes in merhod tions unsuited to their age or strength;
of production, have ensured that women occupy "low status" Clause (d) of Article 39 enunciates the fundamental principle
jobs in the industrial seclor and continue to get a raw deal. of "equal pay for equal work", which not only means equal pay
.Today, there are more women destirures in India than men· for men and women engaged on similar work or the same work,
Women are worse off than [hey were. With the fast changing but also implies that persons holding jobs with similar duties
pace of technology, they are being displaced from the tradition- and responSibilities should not be treated differently in the
al seaors in which they have been employed wirhour a corres- matter of pay merely because they belong to different depart-
ponding increases in jobs in the high-technology sectors. merits or have different status, such as permanent, temporary

or casual.
' Constitutional Mandate Article 14 of the Constitution guarantees to the citizens

The Constirution of India in Article 39 amongst other [hingsj equality before law and equal protection of laws irrespective of
lays down as follows: the sex. If follows that women doing similar work as men can-

. (a) that the citizens, men and women equally, have rhe right to not be given lesser wages, as this would violate rheir fun-an adequate means of livelihood; damental right of equality.
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Equal Remuneration Act 1976
Keeping in mind the requirements of Articles 14 and 39 of

the Constitution, on 26 Seprember 1975, in the International
Women's Year, the Government of India promulgated the
Equal Remuneration Ordinance 1975. The Ordinance was re-
placed by the Equal RenµneraUon Act, 1976 which received
the assent of the President of India on 11th February 1976.

may define the local limits within which an Inspector may make
such investigations.
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Powers of Officers
Under rhe Act, the Appropriate Government is empo-

wered to appoint such OAicers nor below the rank of a
Labour Officer, for the purpose of hearing and
deciding
* complaints. with regard to the contravention of any ,

provision of the Act, and "
* claims arising our of non-payment of wages at equal

rates to men and women workers for the same work
or work of a similar nature. . ,

The Officer so appointed shall ha've all the powers of a
Civil Court under the Code of Civil Procedure, 1908 for
the purpose
* of taking evidence

' * of enforcing the attendance of witnesses

* compelling the production of documents
This implies that Orders XI, (Discovery and Inspection),
XIII (Production and Return of Documents), XVI (Sum-
moning and Attendance of Witnesses) of the Cgde of
Civil Procedure become applicable.

)Tt:'

t
i
%

,

iI
t

0

i
t

i

i

A
C
C

'Object, Scope and Coverage
The main object of the Act is tCj provide for the payment of

equal wage to men and women wage-earners and for the pre-
vention of discrimination on the ground of sex, against women
in the matter of employmenr.

The Act extends to the whole of India and has been applied
to all employments. Under this Act; no employer can pay to any
worker, employed by him in an establishment or employment,
remuneration, whether payable in cash or in kind, at rates less
favourable than those at which remuneration is paid by him to
the workers of the other sex in such establishment or employ-
ment for performing the same work or work of a similar nature.

"Same work of a similar nature" has been defined to mean
'work' in respect of which the skill, effort and responsibility
required are the same, when performed under similar work-
ing conditions, by a man or a woman and the difUerences, if
any, between the skill, effort and reponsibility required of a
man and those required of a woman are not of practical
importance in relation to the terms and conditions of employ-
ment'.

In case, before the commencement of the Act, the remunera-
tion for men and women are paid diRerently, then the higher
(in cases where there are two rates) or the highest (in cases
where there are more than two rates) of such rates of remunera-
tion shall be payable, on and from such commencement, to
such men and women workers. No discrimination is to be made
while recruiting men and women workers for the same work or
work of a similar nature except where the employment of
women in such work is prohibited or restricted by or under any
law for the time being.

The provisions of the Aci have an over-riding effect notwith-
standing anything inconsistent contained in any other law or in
the terms of any award, agreement or contract of service,
whether made before or after the commencement of the Act.
This provision, however, does not affect any priority or reserva-
tion for Scheduled Caste or Scheduled Tribes, ex-servicemen,
retrenched employees or any other class or category of persons
in the matter of recruitment to the posts in an establishment or
employment.

The Act is administered by the "Appropriate Government".
In relation to any employment carried on by or under the
authority of the Central Government or a railway M""' "'c'""a-
tion, or in relation to a banking company, a mine, an oilfield or
a major port or any corporation esmblished by or under a Cen-
tral Act, the Central Government is the Appropriate Govern-
ment. And in relation to any other employment, the State Gov-
ernment.

An 'Inspector' may within the limits of his jurisdic-
tion:
* enter at any reasonable time the premises, building,

factory or vessel of the employer
* take oh the spot or otherwise the evidence of any

person for the purpose of ascertaining whether the
provisions of the Act are being or have been complied "
with

* make copies or take extracts °from the regisrer or
other documents
The Inspector shall be deemed to be a public servant
within the meaning of Section 21 of the Indian Penal
Code, 1860. This implies that offences by or against
public servants in the Indian Penal Code become ap-
plicable.

G

I

Inspectors
The Appropriate Government is empowered to appoint In-

spectors for the purpose of making an investigation as to
whether the provisions of the Act or the rules made thereunder
are being complied with by the employers. The Government

Committees
Under Section 6 of the Act, the Appropriate Government is

empowered to constitute one or more Advisory Committees to
advise it for providing increasing employment opportunities for
women and to advise it with regard to the extent to which the
women may be employed in such establishments or employ-
menrs as the Central Government may, by notification specify
in this behalf. The Advisory Committee is to consist of not less
than ten persons, to be nominated by the Appropriate Govern-
ment, of which one-half shall be women and shall tender
advice, having regard to the number of women employed in the
concerned establishment or employment, nature of work, hours
of work, suitability of worhen for employment, the need for
providing increasing employment opporrunities for women, in-
cluding parr-time employment. The Advisory Committee can
regulate its own procedure. However, the final authority of
decision making would remain in the hands of the Appropriate

- Government.

The aggrieved worker or an employer can prefer an appeal, "
within thirty days from the date of the order of the deciding '
authority to such authority as the appropriate Government may

I
r
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by notification specify in this behalf. The Appellate authority
may, after hearing the appeal confirm, modify or reverse the
order appealed againsr. No further appeal lies against the order
by such appellate authority.

If the appellant is prevented by sufficient cause from prefer-
ring an appeal within the specified period of thirty days, the
appellate authority may allow the appeal to be preferred with-
in a fiirther period of thirty days, but not thereafter. The
provisions of Section 33C (I) of the Industrial Disputes Act,
1947 have also been made apjMcable for the recovery of monies
due from an employer arising out of the decision of the author-
ity appointed under the Act.

A Writ Petition can still be filed under Article 226 or Article
227 of the Constitution of India to set aside the decision on well

" recognised grounds such as that the decision is perverse (that is
not based on legal evidence) or it is without jurisdiction or there
is refusal to exercise jurisdiction, or that is based on an
erroneous understanding of law.

1ai

Penalties
After the commencement of this Act, if any em-

ployer omits or fails to mainuin any register, or other
document or refuses to give any information or evi-
dence or prevents his agent, sefvant or any person
in charge of the establishment or any worke"r from
giving evidence, he shall be punishable with fine which
may exrend to one tho'tsand rupees. Furthermore, if
the employer makes any recruitment in contravention
of the provisions of the Act or makes any payment of
remuneration ar unequal rates [o either sex of workers
for the same work or a work of a similar nature or
makes any discriminaUon between men and women in
contravention of the provisions of the Act he shall be
punishable with fine which may extend to five
thousand rupees. If any person refuses to give required
documents or information to an Inspector, he shall be
punishable wirh fine which may extend to five hun-
dred rupees. Similar action can also be taken against
any company which commits offences of the nature
described above.

%~

S

Special Cases
G

The Act does no apply in 'Special Cases' These are
as follows:

i t When terms and conditions of employment of
i women are in consonance of law regulating employ-
ii menr of women, or

* When special treatment is given to women in connec-
i tion with birth (or expected birth) of a child.

In these cases the requirement of equal treatment regard-
ing terms and conditions relating io retirement, mar-
riage, death, is nor applicable either.

i 0
I
I
I
i
' Power to exempt
ii By virtue of Section 16, [he Appropriate Government has
I been given the power ro declare, by notification, that differ-

ences in regard to the remuneration of men and women workers
in any establishment is based on a factor other than sex and as
such any act of the employer, attributable to such a differejice
shall not be deemed to be a contravention of the Act. This is

, virtually a power given to the executive to exempt an employeri from the application of the Act. It is a power to adjudicate upon
i a dispute, essentially, a judicial function, to be performed by
i
i the Labour Officers under the Act. HoW this power can be
i misused is illustrated by rhe Air India case In 1979, the Central
I Government passed a RCsolution stating that the differences in
}
' pay and conditions of employment of Air Hostesses and Flight

Pursers vyere based on different conditions of service and not on
sex. The work done by the Hostesses Purser is substantially
similar if not the same, the difference being of degree rather
than kind. The Resolution goes on to stare that the difference in
pay based on differences in conditions of the services cannot be
attributed to sex. By this Resolution, the Central Government
defeated the very object of the Act. The Hostesses were not

" - given any opportunity to be heard and were not even aware of
it. On the basis of the Resolution, Air India has been able to
successfully deny to the Hostesses, parity of pay with their male
counterparts, the Flight Pursers. To say that dWerences in pay
are based on differences in qmditions of service is' begging
the question. The point is whether differences in conditions of
service were based on sex alone. Thus equal pay for equal work
has been denied to the Hostesses.

,,·"28 " The Lawyers

Defects in the Law.

The major problem with the Act is the definition of "same I
work" or "work of similar nature". The definition leaves much
to be desired and can defeat the object of the Act. In India as in
most other countries, there are many jobs which are sex-
based. For instance, a study done on textile industry revealed
that out of 27 job-categories, women were wholly concentrated
in only one category i.e. reeling. Since there are no men em-
ployed in the reeling the question of discriminating against
women for the "same work" would not arise. Yet the wages
fixed for reeling are much lower than those for other categoreis
in which women are simply not employed. By the present de-
finition, such a situation would not be covered by the Act as
women would not be doing the "same work" of 'work of similar A'r
nature' as the others. And yet the value of [he work of the 'j
women reelers to the employer may be the same or as higher
than that of the male workers. To cope whh such situation [he
concept of equal pay for comparable worth" has come to re-
place "equal pay for same work". It is not the similarity or "
identity of work alone that will entitle women to equal pay but
also work which is comparable in terms of skill required and its
value to the employer that will entitle them to equal pay. By
this method, a reeler can demand as much pay as a weaver,
though they are not doing [he same work.

Tragically, the denial came from the State, which is supposed
to guarantee equality and rhat too in a public sector undertak-
ing. As if this was not bad enough the Resolution was accepted
without question by the Supreme Court in Air India VIs Nergish
Meerza (AIR 1981 SC 1829), a judgement which was a
tremendous setbzck to the right to equal pay for equal work.

Judicial Intervention
There have been some advances made by the Supreme Court

by directing the State to pay equal wage for equal work. In
Randhir Singh's case (AIR 1982 SC 879) the Court held "equal 3·=
pay for equal work" is not a mere dogmatic slogan, but a goal,'
capable of attainment througb Constitutional remedies and the
enforcement of Constitutional rights. Hov tr, it nceds to be

APril 1986
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LAW AND PRACTICE

pointed out that Randhir Singh's case was not a case in which
women were denidnding equal pay with men, bur one in which
Male driver-constables of the Delhi Police Force were deman-
ding wages on par with male drivers of the Railway Protection
Force. The only significant case which came before the Sup-
reme Court which raised the question of equal pay for work
between Men and women, the Nergish Meerza's case, was de-
cided against the women.

In United States, the concept of "comparable worth" has.
found legislative and judicial recognition. The idea of compara-
ble worth was devised to raise womens' wages in female
dominated-occupatiohs upto the level paid in male occupations
of "comparable worth". Also known as pay equity, "compara-
ble worth" means that the jobs deemed to be of "equal value to
the employer" should pay the same, regardless of sex or race
typing ' (I)

Prior to 1981, the American Courts were unfriendly to
charges of sex discrimination in pay across different jobs. In
1981, however, the Supreme Court ruled that the Title VII of
the 1964 Civil Rights Act could be applied to prohibit wage
differences in similar though not identical jobs. The decision in
County of Washington Oregaon VIs Gunther involved female jail

matrons who were paid 70 per cent of the salajy of the male

guards. Many Slates, including California, Minesota and
Washington have passed statutes which require wages in the

' public sector to be set on the basis of comparable worth.

Another major problem with the Act, is that it operates only at
the level of the hiring and payment of wages. No remedy is
provided in respect of discrimination at the level of promotions
and training, all matters of great importance'to the career prog-
ress of employees.

Conclusion
Despite the Act, having been on statute book for over ten

years, women continue to occupy "low-status" jobs. The Act
has thus remained virtually a dead letter. The Advisory Boards
have not been constituted in most States. Employment of
women in the organised sector has not gone up sigUicandy
during the period 1975-1986. There are hardly any significant
cases of complaints being succesSfully argued under the Act.
The procedures are cumbersome and Labour Officers unre-
sponsive.

(I) Teressa Ameen of & Inlie Matheau, Comparable Pay in Radical
American Vol 18, No. 5
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The Administrative Tribunals Act

The Adminstrathe Tribunals Act zoas introduced in /985 to prozhde exclushe jurisdiction for smice

matters to the Tribunals. While the seDeral challenges to the Act, pending in z)a1ious High Courts

and the Supreme Court, remain to be decided, in this Article zdc explain the main proz)isions of the
0Act.

Anand Grover

The main purpose of the Administrative Tribunals Act is to " by the Government

vest exclusive jurisdiction in respect of service matters * Any Corporation owned or controlled by the Government.

with the Tribunals and exclude the jurisdiction of all

Courts, except the Supreme Court, initially only under Article Artilce 323A (2), amongst other things, also provides that

136 but now in respect of all its jurisdictions. The Act is to give the law enacted for the purpose of setting up of Adminstra-

efect to Article 323 A of the Constitution. tive Tribunals may also provide for:-

* setting up of separate Tribunals for the Union and the
Constitutional Provisions States

By the ConstiruUon (42nd Amendment) Act, 1976, the Con- I' jurisdiction and powers of the Tribunals

stitution was amended.'and part XIV A was inserted with Arti-

cles 323A and 323B. While Article 323A deals with the setting * procedure to be followed by the Tribunals

up of Adminismtive Tribunals, Article 323B provides for set- * exclusion of jurisdiction of all Courts

ting up of Tribunals for other matters. (including for industrial

and labour disputes.) except the Supreme Court under Article 136, with re-.
spect to the disputes or complaints referred to such

Aiticle 323A (I) provides that Parliament may enact a law Tribunals

which would set up Administratiye Tribunals to adjudicate' * transfer of cases to the Tribunals

or try disputes or complaints relating to conditions of ser-

vice in publice services. This also includes posts in connec- Article 323A(3) Further provides that it shall have eRect

tion with the Wairs of notwithstanding anything in the Constitution or any other

law.
* The Union (i.e. Government of India)

Article 323B (I) provides that the appropriate Legislature
* Any State may enact a law to adjudicate or try disputes, complaints or

* Any local or other authority, either in India or controlled offences in matters specified in Clause (2). Clause (2), amongst
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other matters, includes "industrial and labour disputes" in relation to the State Tribunal it is the concerned State Gov-
! (Clause 2(c)-) ernment.
! On 27th February 1985 Parliament enacted the Administra-

! tive Tribunals Act. Bench at Jurisdiction of the Bench
i

The Act was challenged in the Supreme Court and pursuant to
. Delhi (Principal Srates of J:unmu and Kashmir, Haryana,Jthe orders in the Petition, the Administrative Tribunals Bench.) Himachal Pradesh, Punjab, Rajasthan and the

(Amendment) Ordinance was promulgated by the Prsident on Union Territories of Chandigarh and Delhi.
22nd February 1986 by which certain important changes have

i been made. These are referred lO at appropriate places. Allahabad (Addition- Stares of Bihar and Uttar Pradesh.al Bench)
i The long title to the Act is practically a reproduction of Bangalore (Addition- States of Andhra Pradesh and Karnatka. . i
I Clause I of Article 323A. The Statement of objects and al Bench)

' Reasons also makes it amply clear that the Act is to give effect
: to Article 323A. Bombay (Additional Stares of Gujarat and Maharashtra (excluding i

Bench) areas falling within the jurisdiction of Nagpur fil
t

Bench) and Union Territories of Dadra and 'Ii T
'-INagar Haveli and Goa, Daman and Diu.! Exceptions

Calcutta (Additional States of Orissa, Sikkim and West Bengal and ". - 'i
i The Act does not apply to certain persons viz. Bench) Union Territory of Andaman and Nicobar Is- »""
i
i * any member of the naval, military or air forces or of any lands. S

0
.

other armed forces of the Union Gauhati (Additional States of Assam, Mmipur, Meghalaya, Naga-

i * any officer of the Supreme Court or any High Court Bench) land and Tripura and Union Temtohes of
Arunachal Pradesh and Mizoram.i * any person appointed to the Secretarial Staff of either

Madras (Addirional States of Kerala and Tamil Nadu and Unioni House of Parliament or any State Legislature- Bench) Terrhories of Lakshadweep and Pondicherry.

The original Act also exempted persons who were governed Nagpur (Additional Stares of Madhya Pradesh and Judicial Dis-

by the provisions of the Industrial Disputes Act. However, Bench) uicts of Akola, Amravati, Bhandara, Buldana,
i the amending ordinance has deleted that provision Chanda, Nagpur, Wardha, Yeounal and Gad-

chiroli of the State of Maharashtra.: The Act provides for establishing the Central Adhiinistra-

: tive Tribunals in respect of All India Services and State

: Administrative Tribunals in respect of State Services. It ap- Ho.wever, the above sIatement is misleading as, for example,
! plies to the whole of India; HOWeverj different provisions of the Additional Bench at Bombay is actually siruated at Vashi

I the Act can be brought into Loree on difrerent dares. The provi- (New Bombay). There is no efficient and cheap and direct
j sions of the Act are to come in force on such dates as the Central public transport system Linking VaSili to the other areas. There-
! Government may notify. fore, the Supreme Court directed, in the pending petition, that

where the Bench is not located at place which is rhe seat of the
i High Court, employees can file application in the registry of theV D
f

I Establishment of Tribunals High Court. If applicatiOn for interim reliCf is fled, the mem-
: Under Section 4, the Central Government is to establish a ber must make himself available within seven days till which - 4 b
i Central Administrative Tribunal. time there would be an automatic status quo maintained. In y
)

i By a NotificatiQn dated 26th July 1985 the Cenral Govern- any event one of the Members has to make himself available atthe seat of the High Court every 10 days, unless there is no:' ment set up the following Principal and Additional Benches . .

! with territories specified against them which fall within their application, in which case a Member must make himself avail-
able every 14 days.

; jurisdiction.(See Box)r

! On the request of a State Government, the Central Govern- Compostion and Qualifications
i ment can also appoint a State Administrative Tribunal for that The Tribunals are to be composed of a Chairman, number of
: State. Two or more States may enter into an agreement to the Vice-Chairrr.en and other Judicial and Administrative Mem-
i eKect that one AdministraUve Tribunal shall be the Adminis- bers. (The concept of Judicial and Administrative Members is

' : trative Tribunal for both the States. If the Central Government brought about by the amending Ordinance). A Bench is to
! approves, then it may establish a Joint Administrative Tribunal consist of one Judicial and one Administrative Member.

for two or more States'. The agreement for a Joint Administra- However, if in the opinion of the Chairman the questions in-
,i tive Tribunal has to contain provisions for members, the man" volved are such that ir requires consideration by a larger Bench,

ner of selection and the places where the Tribunals shall sit as then he may appoint a Bench of more than two Members. In

· well as the expenditure for the same. Till date no State Tribun" these cases also there has to be a minimum of one Judicial and
alls have been set up. one Administrative member.

! The amending Ordinance also provides that members of a A person who is or has been a Judge of the High Court or 6-

-i State Administrative Tribunal may be designated as members Secretary to the Government of India (or on a post in the Cen-

' of the Central Tribunal in respect of that State and membCrs of tral or any State Government carrying a salary not less than thai .
~i the Central Administrative Tribunal functioning in a Stare may of the Secretary to the Governent of India) is eligible to be .

i be designated as members of the State Administrative Tribunal appointed as a Chairman or a Vice-Chairman. A person who has ^ }
for that State. held a post for five years of Additional Secretary to the Govern-

i
i In relation to the Central or Joint Administrative Tribunals, ment of India (or any posi in the Central or any State Govern-
I the Cenral Government is the Appropriate Government, and ment carrying a salary nor less than that of an Additional

} 30 The Lawyers APril 1986
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LAW AND PRACTICE

Secretary) is also eligible to be appointed as Vice Chairman. A
person who is qualified to be a Judge of the High Court or has
been a member of and held a post in Grade I of the Indian Legal
Service for three years is eligible to become a Judicidl Member.
A person who has held the post of Additional Secretary to the
Government of India for two years or held the post of Joint
Secretary to the Government of India for three years or posts in
the Central or State Government carrying the scale of not less
than the Additional Secretary or Joint Secretary, as the case
may be, is eligible for appointment to the post of Administra-
tive Member.

The Chairman and Vice-Chairman are to hold office for five
years until they attain the age of 65 years, while other members
may hold office for two years till they attain the age of 62 years.

All appointments to the post of Chairman, Vice Chairman or
Judicial Member are to be made only in consultation with the
Chief Justice of India. This is also provided for in the amending
Ordinance.

On ceasing to hold office the Chairman of the Central Tri-
bunal is ineligible to hold any office in any Government. The
Vice Chairman is similarly ineligible to hold any office in any
Government except that of Chairman of any Tribunal or Vice
Chairman of the Central or any other State Tribunals. A Mem-
ber is also not eligible to hold oRice except for the post of Vice
Chairman or Chairman of any Tribunal or Member of any other
Tribunal.

Jurisdiction of Tribunals
The Central Tribunal and State Tribunals shall exercise all

the jurisdiction powers and authority exercised by all Courts
(except the Supreme Court). The original Act as it stood be-
fore the amending Ordinance also conferred to the Tribunal all
the jurisdiction and powers of the Supreme Court except under
Article 136.
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The Challenge to the Act
Practically immediately after the AdministraUve Tribunals tute can exclude the jurisdiction of the Court. Section 29 is a

Act came into force, Petitions were filed in the Supreme Court wide provision excluding jurisdiction of all Courts including
and the various High Courts challenging the Act. Civil Courts. This would, therefore, bar the jurisciiciion of Civil

In the Petition filed in the Supreme Court the Government Courts to try service matters or matters concerning recruit-
agreed to amend the Act.Pursuant to that the Ordinance was merit. However, as hardly any matters are filed in Civil Cour[s,
promulgated. The Ordinance brings about the following main the exclusion of their jurisdiction is not of much practical sig-
changes. . nificance.

* Jurisdiction of the Supreme court is retained (earlier only Of much importance, however, is the intended exclusion of
the jurisdiction under the Article 136 was protected). So is the High Courts under Article 226.
the jurisdiction of Industrial & Labour Courts. However the ' Tlje jurisdiction of the High Courts under Article 226 is not
jurisdiction of the High Court under Article 226 still re- expressly repealed. This is of some importance as jurisdiction
mains excluded. under Artilce 226 is of an extraordinary nature.

* Members are of two types, judicial and administrative. Apart from Article 32, Article 226 is the only other provision '
Each' Bench has to have a minimum one each. The judicial which provides for judicial review of Executive action. The
members are to be appointed only with consultation of the Courts have consistently held that exclusion of their jurisdiction
Chief Justice of India. . cannot be taken lightly. More so in the case of exclusion of

However there are still a number of infirmities in the Act. jurisdiction under Article 226.

Today a public servant aggrieved by any order can approach
a High Court under Article 226 and be granted relief. Most Ordinarily, a statute excluding the jurisdiction conferred.by
Stares have a Bench of the High Court. The exceptions being the Constitution cannot be sustained in Court of Law.
theNorth Eastern States. Some States like M.P. and Maharash- However, the Act draws its authority from Article 323A of the

' tra have more than one Bench. Under the AdministraUve Tri- Constitution which provides, amongst other things, that Article
burials Act two or more states are to have one Bench (e.g. 323A will have effect notwithstanding anything else contained
Maharashtra and Gujarar). Some Stares don't have a Bench at in the'Constitution.
all (e;g· Madhya Pradesh). The result being that a public ser- Thus a proper challenge to the Act can orily,be made if
vant Arom Saurashtra has ro travel all the way to 'Bombay' for Article 323A is also challenged on the doctrine of 'basic struc-
any relief. No other recourse is possible. ture' of thC Gonstirution expounded in the Kesamlanda Bharati'

Moreover in the case of Bombay, the difficulties are com- case. The judges in that case held that Parliament can not
pounded by the fact that the Additional Bombay Bench is situ- amend what was termed as the basic structure or basic features
ated at Vashi (New Bombay). There is no railway station at of the Consururion: Judicial Review was stated to be one of the
Vashi. Public servants were constrained to proceeSl to Vashi via basic features which could not be exchjded by an amendment to
Bombay. Bombay to Vashi and back itself takes a whole. day. the Constitution.
Access to justice is thus denied. This forms the first ground Of The effect of excluding juriSdiction under Article 226 is to
challenge in various petitions pending in the Courts. substantially curtail the power' of judicial review of the Courts.

The other ground of challenge is based on the ouster clause Most of the Petitions in the High Courrs and the Supreme
contained in Section 29 of the Act, excluding the jurisdiction of Court are founded on the basic structure doctrine. A Division
all Courts. -

Bench of Allahabad High Court in M.B. Shuk/a 2}ersus Union of
The jurisdiction of the Civil Courts is conferred by Section 9 India (Civil Miscellaneous Petition No. 10988 of 1983) has held

of the Code of Civil Prodedure except if their cognizance is that the Act does not exclude the jurisdiction of the High Court "
expressly or impliedly barred. Therefore, another ordinary sta- under Article 226.

The Lazoyers April 1986 '31
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Central Tribunal

The jurisdiction power and authority of Central Tribunals
can be exercised in relation to

(a) recruitment and mauers relating to recruitment to any

* All India Service
" any civil service of the Union
* civil post under the Union

post connected with defence (or in the defence service)
filled by a civilian.

(b) all service matters concerning

* a member of any All India Service
* a person appointed to any Civil Sservice of the Union or

civil post under the Union.
* a Civilian appointed to any defence services or a post

connected with defence.

Such service matters must be in connection with the affairs
of the

* Union of India
* any State
* any local or other authority in India or under the control

" of the Government of India.
* any- Corporation or Society owned or controlled by the

Government of India.

. (c) all service matters pertaining to service of a person
in connection with the aMirs of the Union concern-
ing a person who is in the service of

* any State Government
* any local or other authority
* any Corporation or Society, or
* any body
* and whose services have been put at the disposal of tile

Central Government for appointment to

* a post in the civil service of the Union or civil post under
the Union

* a civilian post in the defence services or connected with
defence.

State Tribunals

The State Tribunals shall exercise jurisdiction, power and
authority in relation to

0

(a) recruitment and matters relating to recruitment to any

civil post under the Slate

(b) all services matters concerning a person

* appointed to any civil service, or
* appointed to any civil post under the State, pertaining to

. " the service of such person in connection with the affairs
of

* rhe State
* any local or other authority under the control of the State

Government

* any Corporation or Society owned or controlled by the

State Government.

(C) all service matters pertaining to service of a person in
connection with the affairs of the State who is in service of

* any local or other authority

- * any Corporation or Society controlled or owned by the
Stare Government, and whose services have been put at
the disposal of the State Government for appointment

to,

* a post in any civil service or
* any civil post under the State.

It has been made clear that the jurisdiction of the State
Tribunal shall not extend in relation to any matters to which
Central Tribunal has the jurisdiction.

:a4
..

Service Matters -

Service matters have been defined under the Act as all mat-
ters relating to the conditions"of service, in connection with
the affairs of
* the Union
* any Stare
* local or other authority in India
* or under the Control of the Government
* Corporation or society controlled by the Government in re-

spect of L"
* remuneration .(including allowances), pension and other re- 7

tiremenr benenrs.
* .tenure including confirmation, seniority, promotMn, rever-

sion, premarure retirement and superannuation
* leave of any kind'
* disciplinary matters
* any orher matter whatsoever

Authorities, Corporations and Societies

The Act extends the jurisdiction of the Tribunals to

* local or any other authorities within the territory of India

or under the control of the Government.

* Corporations or Societies owned or controlled by the

Government. .

However, the application of the provision in this behalfis at

the discretion of the Appropriate Governmeiit, which may

extend the application of the Act through a Notification.

Different dates may be specified in the Notification for ap-

plying the provision in this behalf to different categories of - i- ~.

bodies. However, till date the jurisdiction of the Act has not 'ii»

been extended to any local authority, corporation or society.

On the Notification having being issued, the Tribunals

will exercise all jurisdication, powers and authority of all

.Courts (except the Supreme Court) in relation to

* recruitment and matters concerning recruitment to any

service or post,

* all service matters concerning a person appointed to any

service or post,

in connection with the affairs of such local authority or

corporation or society and pertaining to the service of such

person in connection with such affairs.

The Tribunal has the powers of the High Court under the

Contempt of Courts Act, in respect of any contempt of ir-

self. To be continued.

These Grey Pages will be a regular "

feature of the magazine. They will

have different page numbers ·from
k

b '

the rest of the magazine, enabling " " "

the reader to maintain them separ-

ately as a ready referencer. .
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GOOD HEALTH
BEGINS WITH SELF-CARE

Good health begins when people accept the responsibility for caring for their
own health. This means avoiding health hazards, exercising regularly, eating

sensibly and . . . . treating minor ailments with self-care medications.

.a.d
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3 OUT OF41LLNESSES
ARE MINOR IN NATURE AND
CAN BE SELF-TREATED

Self-medication for minor ailments is
the first line of defense against iii health. It
is, however, not a substitute for
prof essio rial medical treatment in cases
where the illness is serious.

Simple, reliable self-care medicines
which people trust are ideally suited for
minor, common ailments. In Bombay, a
recent study showed that 3 out of 4
illnesses were minor enough to be self-
treated. In Ahmedabad, a similar pattern
was revealed, as shown in table below

every minor ailment is"treated by the -
medical profession, the strain and
expenditure on valuable professional
health-care resources .would escalate
enormously.

GOVERNMENT POLICY
CAN HELP MAKE SELF-CARE
EFFORTS MORE EFFECTIVE

To achieve the national goal of
"Health forAll by 2000 A.D.", self-care
must become a national habit. To make
this a reality, the essential requirement is a
constructive Government policy to

· facilitate widespread availability of

- _1l
" .t

L

.

.

Headache

Indiges[ion

ConsUpation

BoiLs

Fever

Dysentery

Con juncrivitis

Mumps

Malaria

99% self-cate . .

97% self-care ' - , "

%% self-care "- "

G9%.self-care . :, ..'.,.. 31°6 doctor-care. .

50% self-care ", 50°6 doctor-care

47% self:ca're . 53% doctor-care

" 30% sClf-care 70% doctor-care

22% sdf·care 78% docror-care

91% doctor·care. .

Headache

Indigestion

ConsUparion

Boils

Fever

Dysentery

Conjuncriviri s

Mumps

Malaria

,

SELF-CARE IS THE FOUNDATION
OFTHE NATION'S HEALTH

Forthe individual, self-care
medications provide a simple, convenient
and reliable meansto relievethe miseries
of minor but bothersome illnesses.

Forthe nation, self-care helps
promote a productive society because
minor ailments left untreated disrupt daily
work with ma jor productivity losses. Also, if

":"
.,

self-care products in orderto place them
within easy reach of sufferers bythe liberal
issue of 20 A licences forthe sale of
nonprescription drugs.

0 help disseminate information to
educate the public on the symptoms and
treatment of minorillnesses, building up a
more self-confident, self-reliant public. The
current policy of disallowing 20°4 of
advertising expenditure for income tax
seriously impedes this essential
communication task.

?'

SELF-CARE IS ESSENTIAL TO INDIA'S HEALTH
Issued in the national interest by Richardson Hindustan Limited.

,. .
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Delayed Conuption Trap

It is reported that a litigant approached
a lauyer complaining of rampant cor-

mption in the Small Gauses Court, Bom-
bay. He told the lauyer in question that a
Judge had demanded Rs. 50,000/-. The

lawyer to whom the complaint was made
approached the Acting Chiefjustice, and

he was informed of the demand of illegal
gratification. The Acting Chief Justice
suggested that the ·"Police should be

approached for a trap.

The litigantj affda7)it was filed and
the ACB treaui it as an FIR. ThereaF
terr, the lauyer and the litigant are re-

ported to ha'oe seen the Acting ChiCfjus-
tice and tzoo otherjudges who enquired of

the ACB whether this uas a fit case for
investigation. On being informed by the
ACB that it was, the Acting Chief Jus- .

tice gave permission to proceed. '

Needless to say'that much time was lost
in the process of getting I/lC necessary per-
mission - you can guess hou) the story en-
ded - the neu)s leaked and instead of the
Judge, his peon turned up. The af/idauit,

and the Report of the ACB are knoum to
be aoailable - One wonders what steps the
High Court itself is taking to inuestigate

.

and enquire and maybe take disciplinaiy
action against the Judge in question.

.

ai"

Relative Justice

Behere, Districtjudge, Pune, was due,
to retire on 31-12-1985 al SB year;"of

age. He is the son of the sister ofjustice
Tulzapurkar, at whose instance, his term
was extended for thee months. Strange,

that a man who does not hcwe anything
outstanding to offer could not be dispensed
with when uje haDe so many District
Court judges. But this one is special isn't
he? The extension then ujccs in the hope
that he will be recommended as a High
Court Judge. As nothing seems"to haue
morked out, hectic effoTts are being made
by friends, relati7)es and u)ell-u)ishers for
a further extension of 3 months. Indeed
the Power of extensiOn can be used by the
Executbe to dole out fmjours.

e

Unnatural Justice
But the desire to appoint your relaliz)es

as judges is normal you will say. As
normal for Doctors to ha7)e their sons get
first classes. As natuial for Chief Minis-

£':!!

terrs to haue their sons and daughters fol-
Iozu in the footsteps. Yes, indeed ii is!
Here is another story of normal be-
haubur. When Justice Chandurkar was
in Bombay (currentjy Chiefjustice High
Court Madras) se/ections were due to be
"made from Junior Judg's to Assisiant
Judge- Among the contenders ujas one of
Justice Chandurkar's relatiues. Justice
Chandurkar got himself included in the
Selectbn Committee and selected his oum
relatbe. The list ujas sent to Antulay,
who sent it right back to the High Court
pointing out that there mas no question of
accepting a selection made by Justice
Chandurkar who had a 7)ested interest in
the appointment.

A loss of face to the High Court, one
mould say, for judges who eueiyday sing
the song of "natural justice. " Justice Tul-
zapurkar hozoeuer, thought difwmtly.
Referring to a House ofLord's judgment
he argued that selections need not be set
aside if the interested member did not
actively Participate in the selection pro-
cess. He said that the list could be sent
back to Antulay for acceptance.

Chief Justice Kantawalla, who has
already been taken for a good ride not
knwing the relationship between Justice
Chandurkar and his relaliUe then, refused
Iq oblige. He must haue knoum who par-
ticipated in the selection and who did not.

Incidenticauy, one wonders, could this
be one of the reasons for not appointing
Justice Chandurkar to the Supreme
Court-his past record?

)_))j'j)
Ykj:'j
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Hot Air
AS u)e said earlierjusiice Tulzapurkar

=er stops crusading for the Inde-
Pendence of the Judiciary. The latest of
his achieuements is his rightful tirade
against Chiefjustice Bhagzoati for refus-
ing to protest against tirade of Z. A.
Ansari against the Supreme Court. How
deepjy, his honour as a Supreme Court
Judge must haoe been hurt and how mean
of the Chiefjustice of India to refuSe to ..
protect that great institution and" his
brother judges, one might say.

HiS repeaied.pmests fell on deaf ears.
We are told that, "he (Jus&e Tulzarpur)
has protested against such speeches and
thrice requested the Chief Justice to con-
DCjl the Supreme Court's criticism to the
Prime Minister, but to no avail" (Daily
24.3.1986). But· nou) as a free man, as a
citizen and as an outsider, Justice Tulza-
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ADAALAT ANTICS
*

purkar can himself go around across the
length and breadih of the country addres-
sing his fans about hozo awful it is that
Chief Justice Bhagu)ali did nothing to
protect the honour of the Court, something
that he could not do as an insider.

But would it not ha7)e been the easiest
thing in the world to check up from the
Chief Justice whether he did protest?
According to available reports from I/lC
Prime Minister's office, the Chiefjustice

. did in fact protest.>
~

Sony Tulzapurkar, Bhagumi baiting,
your favourite sport has misfired yet
again. So zolly not stop it and look around

'?e· d for better sales talk. But then spreading"!. JmM disinformaiion is very fas,liionable these

' " days.

IncidenUally, have you noticed that,

. every time Ashok Desai cites a judge-rnent wiiuen by Justice Tulzapurkar,
he prefaces his remarks with "that

" great judge'. One wonders why. Any
"good guesses? And we hope that Ashok
Desai and Ashok Sen have nothing
more in common besides their first

name.

HOUSE "
jUb%s

Call mcrcubcj~« Uuib:e"
a ae,Puunce- b'uhh 62 removcd

Ck
.- '~—- . -j (N"r"j1
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Judges Co-op.
TVN wonders na)er cease? Among his
W seoeral other qualiiies, Tulzapurkar

has the capaciiy to change, adapt and

keep pace 0th the times. Remember /iozu
Uociferousb he condemned the Judges of
the Bombay High Court for thanking
Antulay for the Judges Co-op Housing
Society? Independence of the Judiciary
was threatened, he said. Well post-
retirement and pre-retiremment definitions
do change! A man after all, matures zoith
age. Belieoe it or not, bui reports haUe ii
that he has honoured the Judges Co-op by
becoming a member. With his entry, the
society's rolls mill read like a Judicial
who's who. Residing under one roof and
busy working oUeninle for Independence
of the Judiciary, 7dc all look fonoard to
being delioered from our bondage, but
forgi7)e us for not knoUng bondage from
whom?

I~7 whatj'-all the fuss about.?

Name4.

. ,

' Justice Vaidyalingam

; Justice Hegde
Justice A. N. Gnmer

. - Justice A.N. RayJustice Palekar
Jusiice K.K. Mark

: Jusiice A-K. Mukqjee
Justice Y. V. Chandrachud

P

Justice Algniaszuamy
Justice Krishna Iyer

, Justice Tulzapurkar' Jusiice D.A. Desai
Justice A. Vardarjan

Date of
Appoihtmentin
Supreme Court

10.10.66
17.07.67
12.02.68
01.08.69
19.07.71
04.10.71
14.08.72
20.08.72

(Superseded
Justice

Bhagu)ali)
17.10.72
17.07.73
30.09.77
30.09.77
10.12.80

Seliiorityin High
Court

Kerala (3)
Kamataka (4)
Punjab (2)
Calcutta (2)
Bombay (6)
Kerala (4)
Calcutta (4)
Bombay(3)

Madras (6)
Kerala (6)
Bombay (2)
Gujarat (4)
Madras (6)

And More About Gentlemen "

. Squatters

Tn 1968, M.C. Setabad mote to the
A Chiefjustice that as he was lioing in
Delhi since 1950, he ·zoas using the
Chambers onjy when he uisited Bombay,
during the period G.N. Joshi'was using
the Chambers. With the approual of
G.N. Joshi, Mr. M.C. Setaload Per-
mited R.J. Joshi and A.M. Setabad to
occupy the chambers. A request was,
therefore, made ihat the Chambers should
be transferred to the joint names ofA.M.
Setabad and G.N. Joshi. This was fol-
lowed by a letter from Mr. A.M. Setal-
oad in 1970 that his name be added as an
allouee.

It is reported that in 1970 seoeral
lauyers zurote to the ChiCfjustice deman- '
ding to knou) on ·what basis albtments of
Chambers were being made to certain in-
dbidual layuws, why were they being
treated as family entitlements, why name
boards were being Put up iq create entitle-
ments, why names were being added and
deleted zUilhout proper notice being issued.

The Lauyers protested that there was
no criteria for allotment knoum or made
publu and said that the allotments seemed
unfair. They demanded an investigation.
The questions are as valid today as they
were in /970, or perhaps more so with
increasing High Court work and shrink-
ing space. Obviously, they remain un-
ansuwed as ihe continued existence of
squatters indicates.

- ; m"And with all ihis talk about wanting the recommendations of the Chiefjustice of
: ' Mia to be final, why this appeal to the Executbe (GoDemor) to upturn the

' recommendations of the Chiefjustice?
! I Long lioe Independence of the Judiciary!

The Lauyers APril 1986,
'~1 .Ip

Dmil's Advocate

A PCJ/ 'Tu
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WARRANTS ATTENTION
»:

Towards a Uniform Civil Code
For some time now, there has been a seething undercurrent of discontent amongst Christian women

against their highly discriminatory and antiquated laws. Recently a number of Christian Women all over
' the country with support from their clergy haz)e demanded changes in their lazos relating to marriage,

diuwce, succession, custody and maintenance. More significant has been the meetings organised by the
Joint Womens' Programme on 'Changes in Christian Personal laws' at Delhi. The Joint Womens'
Programme along with a representatiz)e section of Christian women from all ouer the country ha7)e
submitted a memorandum of appeal to Prime Minister, Rajio Gandhi. The memorandum contains
suggestions and recommendations regarding changes that require to be brought about in the Christian
Personal Law so as to make it more egalitarian and responsi7)e to the changing,times.The appeal has been
signed by Christian zoomen and men of uarious church denominations from di)ferent parts of the country. ,j-
The suggestions are a significant contribution to the debate for more equalitarian laws relating to e"
succession and family. Gayatri Singh reports on the suggestions.

The Indian Christian Marriage Act,
1872 and the Indian Divorce Act,
1869, deal with the law relating to
marriage and divorce amongst Christ-
ians. Both these Acrs were enacted by
the British in the nineteenth Century
but have remained stagnant compared
to other matrimonial laws. As far back
as in 1962, a Bill to amend and codify
this law, entitled 'The Chirstian Mar-
riage and Matrimonial Causes Bill',
was pending before the Parliament.
However, the Bill lapsed when Parlia-

. merit was dissolved and was neverreintroduced.
¶

As far as marriage and divorce is
concerned, two different laws are ap-
plicab.le to the Christian community
viz. codified law and canon law. Canon
Law recognises different cusroms of

. marriage ceremonies. However, underthe Indian Christian Marriage Act,
. marriage of a Chrisrian can be solern-"

nised by a Minister belonging to any

. . Church or by the Marriage Registrar"
appointed under the Act. Thus the Act

. (Secticµis 4 & S) recognises marriages
" solemnised under different churches

C.g. Church of England, Church of

. Scotland, the Roman 'Catholic Church." The Act, therefore, recognises diffe-

rent forms of marriages performed by
sects belonging to different Churches.
Because of this lack of uniform mar-
riage laws relating ro Christians, the
Joint Womens' Prograrnme has de-
manded that there should be a uniform
marriage law which should govern all
Christians irrespective of the different
sects to which they belong. They have

16

also demanded rhar the Act should deal
with the Christians as one community.

The Indian Christian Marriage Act
similarly does not provide for a com-
mon procedure for registration of mar-
riages. There are different forms of
registration depending on whether the
mariages are solemnized by clergymen
of the Church of England (Sec. 28) or
of Rome (Sec. 30) or of Scotland (Sec.
31). They therefore demand a common
procedure for registration of marriages
regardless of the sect to which they
belong.

Another recommendation made by
the Joint Womens' Programme is that
"No Church should perform a mar-
riage whCre dowry has been given or
accepted". Though the Acts do not
sanction the giving and taking of dow-
ry, it is common knowledge that dowry
is in fact given. The recommendation
is intended to put an end to this
socially reprehensible practice.

Indian Divorce Act, 1869
Section 10 of the Act lays down the

grounds under which the husband and
the wife may petition for dissolution of
their marriage. The husband may peti-
tion for dissolution on rhe grounds of
adultery of his wife. The woman,
however,. may petition for divorce on
the ground either of cruelty coupled
with adultery, desertion coupled with
adultery, incestuous adultery, bigamy
with adultery, or that her husband has
been guilty of rape, sodomy or bestial-
ity. The grounds for divorce available
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to a woman are exrremely limited as
compared with those available to
women of other religions. In addition,
they are discriminatory as compared
with those available to Christian men.
Whereas the husband can petition for
divorce on the ground of adultery
alone, a woman has to prove cruelty or
desertion coupled with adultery. A
woman is often, therefore, compelled
to keep her marriage alive in form
alone and rest content with petitioning
for judicial separation.

The Joint Womens' Programme has
demanded rhar the grounds for divorce
should be made more liberal and that" *""
Section 10 be amended to make the "

grounds for divorce common for both
men and women. They recommend
that the Act should be amended to
include divorce by mutual consent.
Harassment for dowry, they believe,
should be treated as a specific ground
for divorce. '

Confirmation of decree
Section 17 stares rhat a decree for

dissolurion of mariage passed by the
District Court shall be subject to con-
firmation by the High Court. What ·
this means is that even if a marriage is
dissolved by the District Courr, it will
nor be final until ir is confirmed by the
High Court. The decree can be con- ' "
firmed by the High Court only after six
months. The Joint Womens' Program-
me has demanded thar Section 1"7 ^. " .
should be amended to abolish the need " ' f

for confirmation by the High Court,
making the decree of the Disrricr
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Court final and conclusive. This would
avoid the delay which would otherwise
be caused if the parties are to wait for
the confirmation by the High Court for
six months.

Damages

The husband can claim damages in a
Petition for dissolution of marriage or
for judicial separation, from any per-
son on the ground of his having
committed adultery with his wife.
(Sec. 34). The Joint Womens' Prog-
ramme recornmends that the wife
should also be allowed ro claim dam-
ages from the husband, when he is
found guilty of adultery.

b
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Alimony
The '--cY"""l""" alimony that can be

ordered ro the wife under Section 36 is
one fifth of the husband's average net
income from the three years im-
mediately preceding the date of the
order. The Joint Womens' Programme
has suggested that the provisions for
permanent and interim maintenance in
mauimonial proceedings should be
rationalised, without placing a limit
on the amount.

-
Indian Succession Act, 1925

Indian Christains are governed by

Widow's Rights
When a person dies leaving a widow

and lineal descendents e.g. his chil-
dren, one third of his property goes ro
his widow and the re'"""""":7 two-
rhirds goes to his descendents (Sec.
33). When a man dies leaving a widow
and no children, one halfof his proper-
ty goes to the widow and the other half
to those who are of kindred to him.

The Joint Womens' Programme has
recommended that in such a case, the
widow should inherit the entire prop-
erty. At present, a husband can disin-
herit his widow by writing a will,
except that a '-""-""m""" of Rs. 5000/-
has to be provided for the wife (Sec.
33A). The Joint Womens' Programme
suggests that the sum of Rs. 5000/-
should be suitably increased.

A widow will not be entitled ro her
husband's property if a valid contract
has been mdde before her marriage
exluding'her from her share of her
husband's estate (Sec. 32 Explami-
tion). The Joint Womens' Programme
considers this unfair and recommends
that such contracts excluding widows
from inheritance should be derecog-
nised and under no circumstances
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should the widow be excluded from
inheriting.

Minor's Property

Section 22 provides for the settle-
rnenr of minor's property, in trust, in
contemplation of marriage. However,
the settlemedt can be made only with
the approval of the minor's father, or if
the father is dead or absent from India,
with the approval of High Court.
Under this section the mother has no
say as to how and in what manner the
minor's property ought to be settled.
The Joint Womens' Programme re-
commends that the mother should also
have an equal right to approve the
minor's pre-rnariral settlement.

Illegitmate children
Illegitmate children have no rights
to rheir father's property. The Joint
Womens' Programme recommends
that ilkgitimate children should have
the same rights as legitimate children.
It may be noted that by an amendment
in the Hindu Marriages Act made in
1976, illegitimate children have been
conferred equal rights.

Rights of the mother

· If the father of the deceased is alive,
he succeeds to the property to the
exclusion of the mother. The sugges-
tion made is that the.mother must have
equal rights with the father in the
property of her deceased child.

Right to appoint guardian

The father has been entrusted with
the power to appoint a resramenmry
guardian of his minor child (Sec. 60).
The mother has no such power. The
Joint Womens' Programme suggests
that if the father is of unsound mind,
the mother should have the right to
appoint a testamentary guardian.

Right to adopt

As regards adoption, the Joint
Womens' Programme has suggested
that Christian women and men should
have the right to adopt children of
either sex. Adoption should be capable
of being made without the permission
of the court.

The ultimate object of these, sugges-
tions is to provide for an evolution of a
common law for Christians in matters
relati!!lg io family law and succession.

Editor: The uiezw expressed in this anide do
not necessarib reflect the dews of the author

" or the Editor.
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Demands for douny followed by harrassment of the neu)ly married bride ha7)e led to sez}eral deaths of
women in the age group of 20 25 years. The deaths ha7)e most often been due to 'burning. Often, it
is difficult to tell whether the bride's relatiz)es burnt her to death or whether it was a case of suicide.

In this article Deepti Gopihath analyses a recent case in which the Sessions Court con7)icted the dead
woman's relati7)es under Section 306 for abetment to Suicide. The judgment is iinportant as it
demonstrates the necessity of bringing charges of abetment to suicide where there is a knoum history of
harrassment, so that the culprit does not get off scot free.

;

j'

Deepti Gopinath¶

' In 1976 Ushabai the daughter of
Jagannath and Rampyari was married
to Basant Kumar of Rehanti, District
Sihore of M-P. One boy child was born
to them from this marriage. Basant
Kumar's grandmother, Ladkibai, .and
his sister Meena Kumari also stayed
with them.

The Crime
On 7 October, 1980, 15 days after

she was last returned to her husband's
home, Usha was burnt. The house
being only a few paces away from the
Police Station, her cries were heard ar
the Station. Policemen Om Prakash
Gupta and Saeed Khan rushed ro the'
house. There they found Ushabai's

· body in flames and· Ladkibai and
Meenakumari just standing by and
watching her burn. Horrified, Saeed

' ' Khan asked for a cloth to put out the
fire, but the two women actually re-
fused to give him one.

Finally the fire was put out, and af-
ter Basanr Kumar arrived home, he

" wrote a note to his father-in-law,
Jagannarh, informing him that his
'daughter had been burnt. Then,
together with a local 'leader', Dr,
Ramesh Yadav, he rook Ushabai to"
Bhopal, apparently for treatment. He
neither made , a police complaint

' though the police station was practical-
ly next door nor took Usha for Rm-aid
ro the local Rehanti Government Hos- '

" pital.

Bhopal is a two hour journey from
Rehanti. Usha was taken to Hamidia

. Hospital.. Within minutes of her arriv-ing, Usha died. No Dying Declaration
was taken from her. Her post-rriortem .
wds conducted by Dr. K.C. Dube and
her death was reported to be caused by
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"failure of the respiratory system
caused by burning before death". For-
innately this report was placed before
Dr. Hiresh Chandra, Professor of
Forensic Medicine at the Gandhi
Medical College of Bhopal. In his re-
port, Dr. Hiresh Chandra stated that
the death was riot accidental (as it had
been made out to be) and that the cir-
cumstance of the incident and other
evidence should be investigated. .

On 28 January,' 1981 an'F.I.R. was
filed by B.S. Dube of the C.I.D."
Branch of Bhopal and after inveStiga-.
Uon a charge-sheer under Section 306
I.P.C. was filed against Basant Kumar,
Ladkibai and Meena Kumari, before
the Subordinate Magistrate's Court
and the case was committed for trial to
the Sessions Court.

Q' '

Evidence of the Family
Rampyari was the mother of Usha. ]

She stated in her evidence that Basant
-I

Kumar was not happy with the dowry :
given to him and hardly visited his in- "
laws. This fact was not even challenged ;
by the- .defence and was therefore
accepted by the Court. Rampyari also
stood testimony to Usha's harrassmenr
and torture by her husband and in-
laws. She admitted that Usha has often
cried to her about it and had shown her
burn marks on her body, just few days
before the incident.

Jagannath, Usha's father h?s stated
that 15 day ?rior to the incident yvhen
Mahesb Kumar ("he brother of. Basanr
Kumar) had come lo take Tisha back ro
her in-jaws house "'igannath had told
him about the b' ns on his daughter's
body, and thar he rdanned ro go to her
in-laws and speak to them. At this
Mahesh had invired him to his home.
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rYet, the fact remains that even · .. '
though Usha's parents knew of her suf "K "
fering at the hands of her husband and ,
in-laws they always sent her ba.ck 'to i
them.

Kalabai was Usha's sister. After the
incident of Usha's burning Kalabai i
had gone to Usha's husband house, i
and was told thar Usha had poured 3
litres of kerosene on herself and set fire
to herself.

!
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Kalabai had also stated in her evi- i

"dence that on [he day of the incident
I

when she had gone to Usha's house, !
the members of the family had tried to i
prevent her from spedking to the . i
neighbours and had wanted her to go I

!
away as soon as possible.' Besides she i
had also overheard Anokilal, " the !
brorher-in law of Basanr Kumar, tell

IMeena Kumari and'Ladikibai to "keep '
quier, as he had suppressed the matter ·i
with great difficulty".

Evidence of Police Officers. ^, i
.Sayeed Khan the Police. COnstable i

I

had stated that he had known Basant !
t

L

G

1



SHOW CASE
"*"" Kumar .to often quarrel with his wife.

/

Policeman Om Prakash Gupta stated
that on the morning of the incident he
had seen Basaiit Kumar assault Usha-
bai. This was confirmed by Sayeed
Khan who said that he had heard
Meena Kumari and Ladkibai tell Usha
that if she was of a respectable home
she would give her life by burning her-
self.

t Regretable role of the Police
4? Along the way some very incriminat-

ing facts regarding the role of the
Police came to light. They were consi-
dered serious enough for the Judge lo

A" , specially mention it and send a copy of
}· " ¥" the judgement to the DirectOr General

i of Police of the State of M.P. for furth-
.! er action.

P

! Uday Veer Singh was the Head Con-
j stable at the Rehqnti Police Station.

:) When the incident happened, though
he went to the house on hearing Usha's
cries, he stood at a distance of 15 to 20
paces doing nothing to help in purring .

il out the fire.
·"' i

: t

,| In his Case Diary he had stated that
prior to the incident the accused
Basant Kumar used to harass and

, assault Usha. He had even stated in' this 'report that on that very day, be-

fore the incident, Basant Kumar had
r

: assaulted Usha. But surprisingly be-
fore the Court he categorically refuted

·', having written that statement, when ite·} .P:- was read out to him.
f'i " Uday Veer Singh had also witnessed

' i the actual scene and saw the women of
7

' i the house stand by and watch Usha
I ' burn and even refuse to give policeman

Sayeed Khan a cloth to put out the
I fire. He had also stated that Usha"s en-

t I tire body was smelling of kerosene. In-
- I spite of knowing and witnessing all

1|, this, he did not care to register an off- .

; ence and commence investigation. On
' ' the contrary when the report' was ·

[

lodged by a person .called Bhagirarh,
he made a nore at rhe bottom of this

. report which was writren in the Sta-
tion Diary "from the report, th.e inci-
dent is of burning due to sudden fire".
It was evident that he made this re-.

. mark with the intention to cover up theincident.
) -A Defence Version - Role of the

-i' " " Doctors
Defence witness Dr. Ramesh

)

Yadhav who accompanied Ushabai to
Bhopal had stated thar it took about
two hours to reach Bhopal. Ushabai
was not given first-aid at Rehanti Gov-
ernment Hospital where her Dying
Declaration might have been recorded
and no where in his testmony did Dr.
Yadhav say that he made any auempr
to talk to Usha or that she tried to tell
him anything. Evidently she musr have
been unconscious dnd therefore the
question of making inquiries did not
arise. The question naturally arose, if
Usha had been burnt as a result of a
genuine accident, why did nQne of the
accused make a report at the Police
Station at Rehanti which was, but a
few paces from the scene of the acci-
dent. Dr. Yadav also stated that Usha
was alive for half an hour after admis-
sion bur according to the evidence and
case history made by Dr. A.K. Dube
at Hamidia Hospital, Usha died within
5-lO minutes of admission to the Hos-
piral.

Section 306 I.P.C.
Abet ment to Suicide

If any person commits suicide,
whoever abets the commission of
such suicide shall be µunished with
imprisonment of either description
for a term which may extend to 10
years and shall also be liable to
fine.

Dr. A.K. Dube had admitted that
when Usha was brought to the Hami-
dia Hospital she was unable to speak
due to shock and therefore the entries
made by him regarding the cause of
her death (i.e. burnr by a stove) are
based on what he was told by Ramesh
Yadav and Basant Kumar. The Judge
held the entries to be of no help to the
accused.

Besides this, the time of admission
to the hospital was given as 3.44 p.m.
by Dr. Dube, Whereas the telephone
operator had made an entry that at
3.40 p.m. he had intimated the Tallaya
Police Sration regarding the death of
Usha. It was impossible that at 3.44
p.m. Usha gave reasons for receiving
burn injuries to Dr. Dube and so the
entries regarding the caus.e of Usha's
death seemed to be fictitious. '

. The Lauyers APril 1986

The statement of the accused that
Usha died as a result of an accident
with a stove was found to be false

The Judge agreed with the opinion
of Dr. Hiresh Chandra and said that if
Usha caught fire due to the explosion
of the stove, kerosene could have
sprinkled on some parts of her body
but nor on her entire body. And even if
she caught fie by the flames from the
stove it was not possible that her entire
body should smell of kerosene. There-
fore Usha could no[ have been burnt
because of the stove (the stove itself
.had not been produced as evidence)
and circumstances gave rise to a suspi-
cion that either she herself or some one
else poured kerosene on her and set her
ablaze.

On reading all the above circumst-
ance it was proved beyond doubt that
the accused had both directly and in-
directly abetted Usha to commit
suicide.

The defence argued that merely be-
cause the accused were present at the
incident and did not put our rhe fire
did not imply that they had induced
and abetted Usha's suicide.

The Judge however held that the ac-
cused had created such circumst- .
ances that Usha was left with no
other alternative but to commit
suicide.

The Punishment
Considering the cruel behaviour of

the accused during the burning,
bordering almost on the barbaric, the
Judge did not consider that any sym- .
pathy needed to be shown in senrenc-
ing them. In fact, he himself has staled
that in most of these cases, to begin
with, the offences are suppressed, and
even when they are taken to court it is
with great difficulry that they are
proved. "

' For the offence punishable u/s 306
IPC the maximum punishment pre-
scribed is 10 years. Consequently
Basant Kumar and Meena Kumari
were convicted under this Section and
sentenced to rigorous imprisonment
for 10 years each. On account of Lad-
kibai's age she was given the conces-
sion of being sentenced to 10 years of
simple imprisonment.
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Professionals in Domestic Inquiries ;
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r74le field of industrial relations is being oDertaken by gate-crashing professional Inquiry Ofjicers, i
I qualified, unqualified and disqualified. The question udiether an inquiry held by an adoocate or a i

I
^ practising lauyer or a Person who makes holding inquiries a profession is an inquiry held by an I
outsider in relation to an Industrial Undertaking and, therefore, not a Domestic Inquiry, assumes I
importance nout In this articlc P. D. Kamerkar' analyses the function of a. Domestic Inquiry and

G
argues that the outside Inquiry Officer is a bull in a China Shop and the legality ofsuch inquiry is highly ,

suspect. I
P. D. Kamerkar .

The growth of the Trade Union
movement and its increasing
rnilirancy exposes their leaders

to victimisation. In most cases where
active Trade Unionists happen to be
involved in disciplinary proceedings
there is an apprehension of victimisa-
tion in the sense that the employer may
be more concerned 'with eF--'·- m-"- T
the nuisance of an objector than wiG

truth. The Standing'Orders of most in-

dustrial undertakings provide that no
action will be taken against an em-
ployee unless he has been given a
charge-sheet specifying the particulars
constiruting the chdrges then and un-
less an Inquiry (a Domestic Inquiry)
has been held. Termination without
holding an inquiry is referred to as ter-
mination or discharge simplicitor.

Domestic Inquiry

- A Domestic Inquiry is an inquiry
made by an employer to ascertain the
truth of allegations againsr an em-
ployee. It is thus an agency for ascer-
taining facts and materials for basing
conclusions as to an alleged miscon-
duct. Its other object is to confront an
employee with the facts appearing
against him - facts which may ultimate-
ly constitute grounds for a penalty. It
is thus an opporrunity given to an em-
ployee for offering his explanation or
defence. It is the latter part of its object
which has gained greater importance
viz. offering opportunity to an em-
ployee to defend himself against
charges to show cause against penalty.

In L. Micheal VIs Johnson Pumps
Ltd. (AIR 75 SC 661) the Supreme
Court said "The Tribunal has the pow-
er and indeed the duty to x-ray die

0
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order and discover its true nature, if
the object and effect of the attendant
circumsrances and the ulrerior purpose
is to dismiss the employee because he
is an evil to .Pe eliminated...But if the
management,' to cover up its inability
to establish by an inquiry, illegitimare-
ly bur ingeniously passes an innocent-
looking order of termination simplici-

' tor, such action is bad and is liable to
set aside."

Item 5(f) of Schedule V of the In-
dustrial Disputes Act, introduced in
1982, prohibits the following Unfair
Labour Practice:-

"5(f):- To discharge or dismiss work-
men in urter disregard of principles
of natural justice in the conduct of
domestic inquiry or with undue
haste."

If a Domestic Inquiry is not held,
the discharge or "dismissal must be
deemed to be in undue haste.

Domestic Inquiry Not a
Court

The.finding of the Domestic Inquiry
enjoys a privileged position. It is not a
Court of Record and the Industrial Ad-

. judicator rnust not sit in appeal as a
Court of fact. The Adjudicator cannot
alter its findings unless they are per-
verse, (i.e. not supported by legal evi-
dence)

The standard of proof in a Domestic
Inquiry is not the same as in a criminal
trial viz. beyond all reasonable doubt.
The provisions of the Evidence Act do "
not apply. Uncorroborated evidence of
an accomplice may be accepted. The
Inquiry Officer may dccept circum-
stancial evidence even if it does nor ex-
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C
chide the possibilities of the innocence Cit"" """
of the charge-sheeted person. The In-
quiry Officer cannot administer oath.
He cannot compel appearance of wit- ·
nesses. Nor can he force a witness to
answer a specific testimony. He has the
.Iiberry to accept transparently false

itestimony.

The reason being rht the Domestic
Inquiry is not a 'proceeding' in law. It
is a 'proceeding' held by an employer
to satisfy himself whether a worker has . j
in fact committed a misconduct of
which he is charged and to give an
opporruniry to him to offer his ex-
planation. t

A Domestic Inquiry must reduce
formalities and must nor imitate a trial

S

in a Court of Law, where a lis between ,
parties has to be adjudicated by a third -4 %.,
parry who is independenr. An Inquiry 'Ub i
Officer is not such a third parry, he" is i
not adjudicating any lis between par-
ries. Finding facts is his mission. The
basic approach has to be a search for
uuth. An industrial esrablishment is
regarded as one 'family' and that is the
one single reason why the findings of a
Domesric Inquiry are regarded in-
violate excepr for gross and extreme
circumstances.

It is assumed that a Domestic Inquiry
is held by a layman not trained in law.
He need nor be entirely independent.
Nor is it necessary that person who has
some personal knowledge of the facts
at issue is disqualified to hold a
Domestic Inquiry. I

Departmental Inquiry
A Domestic Inquiry must be dis- ^

tinguished from a Deparunenral In-
.quiry. The larter is held under various

-

^-
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rules and regulations and to give effect
to the protection provided by Article
311 of the Constitution of India. De-
partmental Inquiries are hemmed in by
several rules and regulations. They are
subject to appeal before high author-
ities. It is, therefore, not open for a
Competent Authority to arrive at an
arbitrary finding. No Officer who may
have any interest in the subjecr matter
of the inquiry or has bias in favour or
against a party can hold a Departmen-
tal Inquiry. Whether this actually hap-
pens or not, this is what the law pre-

supposes.

Labour Advisors and
Lawyers

Before the amendment of the In-
dustrial Disputes Act in 1982, the
legality of an inquiry held by a Labour
Advisor came up for decision. In Saran
Motor VIs Vishwanath (1964 II LLJ
139), the Supreme Court held that a
Labour Advisor of a Company could
not be more biased than other Officers.
Therefore, an inquiry by a Labour
Officer was held to be fair. This
assumed that the Labour Advisor was
attached to the Company and was its
Officer. It was only a quesriOn of PN-
ference between various types of Offic-
ers. In Dalmia Dadri Cement ds Murar-
ilal (AIR 1971 SC 22) where the Mana-
ger was going to be examined as a wit-
ness in an inquiry into the unruly con-
duct of workmen towards the manage-
rial staff of the Company, the inquiry
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was assigned to an advocate. The ques-
tion was whether under these cir-
cumstances, the inquiry was fair. The
Supreme Court held it was fair.

The acceptance of these exceptions
by the Supreme Court in these cir-
cumstances confirms the general prop-
osirion that an inquiry held by an out-
sider is not a Dosrnetic Inquiry.
However, these decisions are now
being regarded as authoriries to can-
vass the legality and propriety of
lawyers acting as Inquiry Officers in
Domestic Inquiries. ""

Taking these decisions as starting
points some Courts, particularly Tri-
bunals and Labour Courts, have gone
all the way in attributing independence
to advocates. Nothing could be further
from the truth. No advocates can even
be guilty of independence. Since the

legal profession provides the judicial
cadre, judges have given currency to
the notion that il is a liberal profession.
And sorne have outdone others by call-
ing it a noble profession. One has only
to look at oneself and around to realise
how fallacious this impression is. A
prostitute hires her body, no her soul.
In contrast an advocates hire his intel
lect, buries his conscience and then
brazenly puts on the looks of respecta-
,biliry. For any one who sees liberality
and nobility under a black coat and
whire bands, one can only recite what
the Aadi Shankaracharya said,
"PASHYAN AlP NA CHA
PASHYASI OODH UDAR NIMIT-
TAM BAHAKRUTA VESHAH".
(Fool, can't you see what you see? All
this is bur the dressing up for earning
the day's bread).

The rules of professional conduct
prescribed by the Bar Councils pro-
hibit advocates from engaging them-
selves in such activities for remunera-
tion. But more dangerous than advo-
cates are those whose sole qualification
is their disqualification to practise law.
Imagine the impossible eventuality of a
professional Inquiry Officer arriving at
the finding that an employer's allega-
tions against his employee are not only
false bur actuated by the ulterior mo-
tive of victimising a Trade Unionist.
win he get another assignment from
any one? Ii is the employer who will
call the rune. The professional must
guarantee results, or else ?!
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* Marriage Laws Towers, Dalal Srreer, Bombay 400 023, INDIA.

Price: RS.8/- plus Re.ll- for postage. Al! payments to Individual Rs. 60/-
Insthutions Rs. 120/-

LAWYERS COLLECTIVE PUBLICATIONS, 818, Overseas $ 60 for U.S. Europe, Japan

Slock Exchange Towers, Dalal Street, Bombay 400 023, and $ SO for other countries

INDIA Overseas institutions, $ 120/100
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T ord Tony Gifford, 45j. graduated from Cambridge Uni7)ersity in 1961. He uas called to the i
·/

English Bar in 1966 ajter ha7)ing spent a few years abroad. In 1982, he was appointed Queen's f
F

.L jCounsei. Together with several other barristers, men and women, he has set up a Collectiz)e outside
the traditional structure of the Inns of Court. Members OT the Collectioe, known as the Wellington Street i
Chambers, are radically different from other banisters in the mainstream of the legal profession in their

i
rperceptions of law and their oum role in performing legal seroices. P

'gK

As this interoiezo shous, they ha7)e made an important structural breakthrough in the organization of 4-
the profession and broken out of t/ie .stuffy atmosphere, physically and mentally, of the 'Inns of Court'. ';
Integrated with the profession and yet apart from its oppresi7e weight, they are a group of People zoho 'i
Iodc their work and see no duality in their role as lauyer·s and conscious human beings. One thing in the ,,;
Court, another outside, the codified 'ethics' of the legal profession is something they reject. Their t· " "'
contribution to legal seroices in the UK is historic and has already set a nezo trend influencing other " " i
banisters to break out of the traditions of 'common lam' and start a mo7)ement for legal sewices relez)ant to
the needs of the people. We interoiewed Tony Gifford on the background to these developments.

· Q. Could you tell us something about
your socUil background?
A. Although in conventional terms I
have received a 'good' education - pub-
lic school, law degree from Cambridge,
I felt it to be narrow and limited.
Socially I was ignorant of all bur a pri-
vileged sector of Brirish life. Educa-
tionally, my legal studies had been
largely the learning of rules and prece-
dents without any social context or
even any theory of what law should be

, about. And there is the chauvinism inthe English educational system which I

' began to sense when luckily I went on
a comparative law summer school in
Europe.
At the time, all I realised" was that I
wanted to escape. I worked in France
for two years and came back looking
much more objectively at Britain. I
rapidly moved from conservative, to
independent, to labour, and I have
been a socialist ever since.

.I went to live in North Kensington in
the late sixties, the area of slum land-
lords and race riors. It appalled me that
there was not a single lawyer in the
area willing to tackle the injustices suf-
fered by local people. Although in
theory everyone without privaw means
was entitled to receive legal aid, in
practice private clients were more pro-
firable than legally aided clients. So
with a few other concerned people I set
about raising funds for what became
the North Kensington Neighbourhood
Law Centre - the first of its"k"ind in

22
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Britain.

Q. What were the aims and objects of the
Law Centre?
A. The philosophy of the Law Centre
was that the priorities for work were
decided according to the needs of the
people, nor according to the profitabil-
ity of the case. The Cenrre opened its
doors in the evenings and at weekends.
It was in rhe local high street where
people could easily come. It had an
emergency service at night. The local
police station was amazed to find that
young blacks who they were accus-
tomed to pick up and frame up in late
night arrests were asking for their solici-

tor. Landlords who evicted their
tenants in the morning were faced with
court orders obtained within hours re-
quiring them to reinstate the tenanr.
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The local Council which couldn't' be
bothered to repair its dilapidated
estates found itself summoned under I
the public health legislation. It was I

ionly a small beginning, but at least ii
meant that law had become a possible

..c"

tool for working-class people, not a re-
mote and oppressive force.

Q. Hem has t/ie Law Centres m(n)enlenl
grcrum in England?

A. There are now fifty five Law Cen-
tres. Their value is universally ack- " '
nowledged. At the moment like many .
other services they are being starved of -+1_ . +
funds by the Tory government. But "Fj
they will survive. Eventually there
should be a network of publicly-
funded Law Centres in every town in
Britain.

Q. How did you set yourself up in prac-
tice as a Barrister?

A. The English Bar seemed to be so a
steeped in tradition that no reform was
possible. Every barrister had to wcik
from a 'set of Chambers' in the 'Inns of
Court'; the only way to get a precious
place in a set of Chambers was to know
the righr people, and even rhen you
had to work as an unpaid pupil-
barrister for the first two years or
more. It was a system which overwhel '"
mingly favoured the sons of the rich - .i
not even the daughrers of the rich, for ' '
mosr Chambers were reluctant lO ^- :f
admit more that one or two women.

In 1974, with a few progressive pupil-
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" 44%' barristers, I broke away from the
straitjacket of the Chambers systems.
Six of us moved out of the Inns of

-'" Court and set up practice as a fee-
sharing collective, first in Lambeth

." and later in Convent Garden at Wei-
" lington Street. Over the years we have

grown and we are now 21 barristers, 12
women and 9 men.

homelessness law, passed in 1977 to
ensure that no family with children
was homeless. The House of Lords de-
clared that this did not entitle anyone
to a habitable home - so that a family of
four could be accomodated in a tiny
Single room in a boarding house.

Q. In what way does your colkcthe diF
k— fer from other Banisters' Chambers?

; A. We are radically different from the
¢ conventiondl sets of Chambers, both in

T:, structure and in the objectives of our
S: \,d! wo'k. We are a co-operative in which

ki' -- all the barristers and clerks are mem-
\z' ' bers. All the fees are paid into one
j,i"i}
ii' account and re-distributed as a month-

? ly salary, increasing with every few;j!' years of experience. Pupils are paid a
:i"" proper salary from the first day of their

r training, so that young people who
P

would never have been able to afford a
q .

career at the Bar have been able to be-
6

" come first-class barristers. Members of
"T©

c. the co-operative are paid during
« periods of sickness. Women are entitled
i to six months' paid absence for
t maternity, and men one month of
i' paternity. There is a security which is
i
. :J

·. completely absent from the usual bar-
,.? rister's practice.

k" Q. Can you tell us something about your

' —a ,±_perceptions of law?
i A. The work which we do is a reflec-

T' tion of the shared socialist beliefs of the

h members of the co-operative. Many
i
lj lawyers treat law as a set of skills and
:- mysteries which they can impart like a

. commodity to the highesr bidder on¢ the market. They gravitate towards the
L" big corporations and institutions whiCh

can afford to pay the highest fees. To
them law is not about justice but about

F .erofit.
:' I believe that the practice of law would

' be immoral if it was not concerned
,r with the pursµit of justice. The ex-

isting legal system in our unequal soci-
h ety has little justice in it. The 'common

law' has been fashioned Ah English
i 'I Courts for centuries in the interests of

" ' the propertied class. Even when rights
agT'. i are given to poor .people by Parlia-

i:* > ment, the judges nnd ways of con-
im " "- " suiting the law to prevent those rights
li' being enforced. A sulking example

{ occurred recently concerning the
-~

Q- Hou does your collective zhsualise its
role in the legal profession?
A. We see our responsibility as put-
ting our skills at the service of those
who, in this unjust society, have the
greatest need of them. We defend
those who are under attack from the
state. We take offensive action to assen
the rights of the powerless. Outside
our work in court, we are involved
with political and eommunity organisa-
rions, trying to explain and demystify
the law. Specifically we act frequently
for the victims of racism and sexism;
for the low paid, the homeless, the un-
employed; for prisoners, mental pa-
tients, immigrants - nearly always for
people who traditionally have received
little or no priority from the legal" pro-
fession.

client; it is necessary to be better at the
job than the ordinary lawyers. In the
areas of housing, child care, low paid
workers, and the rights of protesters,
we have achieved respect from judges
who may hate our political motivation.

We have recently done cases for
progressive institutions, for instance -
the Greater London Council, now abo-
lished by Mrs. Thatcher, used us to
defend the legality of its radical prog-
rammes for which conventional local
government lawyers had no sympathy.
And at the moment I am involved in an
important task, to chair the inquiry
into the Tottenham riots of October
1985. The inquiry was set up by the
local municipal government after the
Home Secretary refused a governmen-
tal inquiry.

In this way we are getting some ex-
perience of the use of power --but pow-
er used only in the interests of ordinary
people.

Q. Can you tell us about a feu) notable
cases dealt with by your collective?

A. We responded collectively to the
need to defend the miners during the
1984-5 strike. The forces of law and
order grossly abused their power
throughout the strike; massive road-
locks thoughtout the mining areas;
mass arrests on the picket line; blanket
restrictions imposed by the Magis-
trates' Courts upon the movements of
miners who appeared before them, and
heavy charges of riot, carrying possible
sentences of life imprisonment, were

. brought against hundred of miners. In
the early stages it was very difhcult to
obtain any justice at all, so we used the
weapon of publicity, trying to expose
the injustice of the police and courts.
When the riot charges came to be
heard, we w.ere involved as a team in
one of the key cases which resulted in
complete acquittals from the jury, and
to the dropping of hundreds of charges
against others.

In other fields-it is not so much the
single dramatic case which is impor-
tant, but the building up over years of
an expertise from which many can be-
nefit. It is not enough iq" be politically
committed and sympathetic to die

Q. You are a member of the House of
Lords. Some see Uiis as a contradiction to
you work beliefs. Hozd do you z)ieu) it?

A. I am a member of the House of
Lords because my father was. It still
maintains the hereditary principle. I
believe that the House of Lords should
be abolished; but while it still exists,. I
am prepared to use it as a platform for
progressive ideas.

Q. What are the reactions of the estab-
lished legal profession to your collectiue?

A. The established legal profession is
in a dilemma in dealing with us. They
think that we are dangerous because '
we question the traditional ideas of leg-
al practice. But what we are doing is so
sensible, and so badly needed that they
can hardly criticise. We are still the
only barristers who offer a Jiving wage
to pupil-barristers. We are the only
Chambers in which women are in a
majority. We cover areas of law which
have been shamefully neglected. We
do our work well. So there is little they
can do to stop us.

I believe that gradually our ideas ab-
out the law are spreading. There are
several new sets of Chambers with
values similar to ours. With the law
centres, and a growing number of
radical solicitors, we are developing a
movement which will one day wield a
lot of influence.
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O s FF',LS - PVC AND XLPE Power Cables are
jrest Zero Risk Fire — Fighters for you
)rming to the highest International standards,
mmatched quality backed by in-house R & D

is.

NlCCO's FIRE SURVIVAL LOW HALOGEN Cables
ensure un-interrupted power supply for three hours. iX-
even-.when exposed to a flame temperawre of

11OO°C.
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NICCO SETS THE STANDARD FOR SAFER CABLES. KUJ

i

g THE NATIONAL INSULATED CABLE CO.OF INDIA LTD. a-
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