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The T.P.S.
Chawla Affair. CONTENTS VOLINO.9

With the appointment of T.P.S.Chawla as the
Acting Chief Justice of the Delhi High Court,
political interference with the appoinunent of

, Judges has reached its height. It is common knowledge! that Chief Justice P.N.Bhagwati recommended his

appointment as Chief Justice of the Delhi High Court.
Consistent with the policy of the Government,
T.P.S. Chawla coiild not have been transferred out of
Delhi as he'had less than a year to go in oRice. There
was, therefore, no warrant for appointing him the Acting
Chief Justice.

Lawyers of the Delhi High Court, cunently on strike
protesting the appointment of the judge as the Acting
Chief Justice, believe that suspended Registrar, P.P.
Shanna, has a hand in it. If this is true, P.P. Sharma

I must be a powerful man or must have powerful friends

, indeed.' Readers will remember that P.P. Sharma is facing se-
rious charges of misusing his office and attempting to
influence judges. He is under suspension. Some lawyers
believe that at a meeting of three judges of the Delhi
High Court, D.K.Kapoor, T.P.S.Chawla and S. B.
Wad, a proposal was made that P.P.Sharrna should be
allowed to resign and the enquiry against him dropped.

' This proposal was strongly resisted by T.P.S.Chawla. If
the enquiry goes on, it is likely to expose the nexus be-
tween P.P.Sharma and certain former judges o"f the High

l, Court and politicians, past and present.

! According to one report,Central Minister Shiv Shank-
l

i ar's murky deals are likely to form the subject matter of
' the enquiry. If this be true, he would have an obvious

vested interest in stopping the enquiry. He could also be

j the man responsible for stopping T.P.S: Chawla's
' appointment as Chief Justice. If there is even a grain of

truth in these reports the Prime Minister's office has a lot
of explaining to do. As of date, no explanation is forth-
coming.

The excuse tha[ the decision to confirrn T.P.S.Chawla
could not be taken because the Prime Minister was away
in Harare is not convincing as the appointment was made
on the 20th of August while the Prime Minister left for
Harare only on the 28th of August.

Whatever be the outcome of the controversy and even
if T.P.S. Chawla is confirmed, the damage has already

' been done and the system has already been exposed for

what it is.
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' Beyond Compare
i I refer to your article "Death in

" Prison" (Julji). I have one criticism.
You have used the word "Verdict"
very Reely, like the common Press-
walas. I think that judges can only pro-

i nounce or deliver judgements, instead
of verdicts. A verdict is the answer of
the Jury on a question of fact in a civil
or criminal proceedings, according to
Osborn's Concise Law Dictionary.
Moreover sometime in 1968, after the
Nanavati case, we have discontinued
the Jury system as well. The article
was otherwise excellent like the rest of

=* rhe magazine. It has "Class" which is
" more important than "Colour".

Satish Nedinhall

. Advocate, Bombay High Court.

can force you to renounce one's reli-

gion and embrace a different faith. The
Supreme Court of India has seen these

dangers and has ruled wisely. The
Government of India should support

the Supreme Court.

J. P.
GPO Box 1197
Sydney 2001
Australia.

best the P&T abets self medication
which is dangerous, and at worst, in-
hinges section 15 of the Indian Medic-
al Council Act, 1956.

..
Sujit K. Bhattacharya
Deparunent of Relief and Welfare
Welfare Branch
Writers Building
Calcutta 700 001.

To Sing or Not to Sing
Regarding the anthem singing case.
Jehovah's Witnesses, all over the world
draw a sharp distinction between the
sacred (religion) and the worldly
(state). Thus they havp been murdered
in Africa for refusing to join political
parties. children belonging to Jeho-
vah's Witnesses sect in American
schools were punished for refiising to
salute the nag, until the U.S. Supreme
Court recognized their right to consci-
ence. Young Jehovah's Witnesses are

\ jailed in many countries for refiising
f military conscription.
' These harmless dissidents suffer be-

cause they are too religious for a State-
worshipping world. Yet they help the
rest of us, by forcing Courts to consid-
er civil liberties. For if one Stare can
force you to open your mouth and
singing aloud, then another can force
the atheist to pray. And yet another

Illegal Advertisements

Action must be taken against adver-
tisements which infringe not only civic
sense but existing laws as well. Manu-
facturers of two-wheelers invariably

- portray riders without helmets to high
light the sporty image of their vehicles.
It "is unfortunate that Inanufacturers
and ad-agencies exhibit and adulate
such dangerous driving which is in
contravention of the law as Section
85A of the Motor Vehicles Act, 1953
makes wearing a helmet a statutory re-
quirement for both drivers and pillion
riders of all two wheeled vehicles.

In another instance, a Government
Department blatantly encourages ion-
medicos to prescribe drugs, which is
illegal.

The Post and Telegraph Depart-
ment prints post cards with the mes-

sage
"Fever? Might be Malaria. Take

chloroquinine ':
This gratuitotis prescription aimed

at the" masses is made in the commer-
cial interest of a public sector phar-
maceutical undertaking. This is mis-
leading and encourages drug abuse as
high fever is not synonymous with
Malaria. Besides all types of malaria
cannot be cured by chloroquinine. At

Expose the Legal System
I am happy that "THE

LAWYERS" has the guts to criticize
judges and judgements in a magazine
that is accessible to the public. Most
lawyers only grumble about incompe-
tent or biased judges in private. They
are too worried about their practice to
take a stand against them in public.
Popular rrn,gq7in|"c and newspapers are
cowed down by the threat of contempt
of court to really criticize judges. So far
the only criticism of judicial behaviour
has been in case law reviews which is
too technical for the common man.
Now for the first time we see a maga-
zine brought our by lawyers which
actually exposes the legal system and
how it fiinctions. I particularly
appreciated your condemnation of the
way Justice Masodkar negotiated for a
Congress I ticka while still being a
Bombay High Court judge (July issue).
Some newspapers in Nagpur have re-
ported that he is likely to become rhe
Union Law Minister. It is shocking
that such a person who has been associ-
ated with Antulays infamous IGPP is
being considered for being Law Minis-
ter. Such an appointment will bring
the entire legal system into discredit.
Kalpana Kalpurkar "
Satara

Your only crime: IGNORANCEt
\

THE LAWYERS
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SITA and Prostitution
T he GoDernment has recentjy introduced the SITA (Amendment) Bill. It aims at increasing

Penalties against those zu/io encourage prostitution. Experience in other countries shou)s that
legislation has not succeeded in eradicating Prostitution. Nilima Dutta discusses the Proposed

changes in the law relating to Prostitution.

, Contrary io the widely accepted  |,P -
notion, prostitution has nor
been universally prevalen,. In 4: j - -_ ,.-· '

i . sexually permissive societies, it has
b

boften been rare whereas in others it has "( 0·

)largely been repressed. ' r" AK=~ r- 
't

Prostitution is commonly referred V.WT -""
to as the "oldest" profession in the , , 
world. However, the nature and char-
acter of prostitution has changed over

Wthe years from respectability to its cur- ;
rently demeaning position. In ancient .' m
Greece, China, Japan and India,

, prostitutes had a distinct social status' which arose from the multifarious roles ' 
l they played. : .P

' ME.
" '

4' According to B.R.Agarwala, Senior
u' Advocate, Supreme Court prostitution , , } 'l,',. .· , ... t '

per se has not always been condemned. ,' · - " "",=J ' "
It was tolerated when . ' L " 1 ' " jj' ": ?67 " ,

i the prostiuue chose her client dis ' "-: 7 .. , ' * <1:"'
criminately - In Greece, the 'herairae' , i - " « 1K:i"·' _ "

. ....
. were respected women because they I ![ """" '"" r"" ' , _ , ' i '" '"' were educated in various arts, pro- I :::"l"A'

vided intellectual companionship, en- i ' ' d
3tertainment and sexual grarification.

) Moreover the 'hetairae' were accessible ..""ronly to the wealthy and the powerful.
ii. the earnings of prostitution were M + µM

. .

i used to auain a socially desirable goal - " " "" 'b "" ' == I±,E ' "' "" ·'
' Young girls practised prostitution for a " — -"'"" "" "'"' — ~=" I :, l- . " rSi

. N

limited period of time to earn their trappEd NO RETURN

A-ML

4

dowry and then retired without any
I blemish on their characters. are trained in dancing, playing musical and to resort to being sex.udly indiscri-
l iii. prostitiires combined other roles instruments and 'in social etiquette for minare. This consequently led to pro-

with sexual gratification - in ancient a selecr male clientele in Japanese tea- liferation of territorial areas where
Greece, Rome and other counuies, houses. Geishas are very discriminate prostitutes carried on their profession
prostitutes were attached to famous about their sexual contacts . Their and thus became distinct in the com-
temples. In India, the institution of singiilar function in Japanese society munity as 'Unmoral' or disreputable
Devadasis arose when girls were dedi- elevates them above the 'common' places.

. cated to temples to fulfil certain reli- prostitute. He opines that prostitution is rodaygious and ceremonial functions. The position of the prostitute as en- condemned because it involves a high
Devadasis received a fixed salary for tenainer for the rich and powerful degree of sexual promiscuity which

the religious duties which they used to changed with political fortunes. No fulfils no publicly recognised social
perform and since the monetary re- longer did she remain a privileged hos- goal. The norms of every society are
muneration was small, they were per- tess of the wealthy but became a seller aimed at regulating sexual appetites '
miued to supplement it by selling their of sexual services to the passing bid- and one of the ways is to channelise it -.A~

%qr "

sexual favours. der. Changing socio-economic condi- into a stable sexual relationship such as
In contemporary society, the tions forced prostitutes to operate sing- marriage.

: 'geisha' girls in Japan still maintain ly or to band together in groups in the The advent of capitalism and parri-
l these characteristics. Geisha women market place, lO find common housing cuhrly the Industrial Revolution in the

, 4 , The LaWyers September 1986i
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West brought with it urbanization and
' economic eXploitation of large num-,i bers of persons both factors conducive

! to prosritution. "No longer did the
prostitute remain a privileged.hostess
of the wealthy, bur became a seller of

: sexual services in exchange of money
or valuable consideration. Sexual ser-
vice of the prostitute attained the char-

; acter of a commodity in capitalism. In
: the process prosUmtion lost the re-

spectable character it had in antiquity
and the ancient periods.

Prostitution today
: * Today prostitution has two essential

elements viz.,
(i) the exchange of money in return

for sexual activity.
(ii) the indiscriminate availability of

such sexual activity to persons other
than spouses, relatives or fiiends.

Social control of prostitution has
varied according to the gerception ab-
out prostitution. There is considerable

: controversy over this. This varies from
' biological (naturally agressive male be-

haviour, uncontrolled male libido) to
social and economic (women attaining
the character of private. property in
capitalism).

In the West, prior to the 19th"cen-
' tury, the emphasis was on control and

: localization and identification of the
7 prostitute. The motivation was two-

+- fold-fiscal (taxes, licences, fees etc.)
' ' and moral (isolating the sinful). This

was done through Municipal statutes
and allowed rigid compartmentaliza-
tion perpetuating the double standard
of sexual morality in that period.

With emancipation of women and
the notion that prosrirution could be

¶

controlled through laws, the emphasis
in rhe 19th century shifted from con-
trol to eradication. This led to a series
of Contagious Diseases Acis of 1864,
1866 and 1869. However, on account
of a campaign to accept prostitution,
these Acts were suspended in 1883 and
repealed in 1886. From that time on-
wards in the U.K., and later in the
Commonwealth countries, though
prosUtution itself is not treated as a
penal offence, legislation is directed
against brothel keepers, procurers,

i ,=,=. pimps, landlords who rent buildings
' for such purposes.

However, recently in England, the
Street Offences Act, 1959 for the first

: time prohibited all street solichation
; and loitering by prostitutes, with in-

creasing fines for repeated offences.
The status of prostitutes was not de-

fined legally until India became a
signatory, in 1950, to the International
Convention at New York for the 'Sup-
pression of Trafhc in Persons'. There
had been an alarming increase in the
international trafficking of women and
members of the United Nations be-
latedly realised the need of legislation
to check and control traRicking in

women.
In India the Suppression of Immor-

al Traffic in Women and Girls
Act,(SITA),1956 was enacted by Par-
liament to prohibit or abolish trafhc in
women and girls for purposes of pros-
titution. SITA however does not aim at
the abolition of prostitutes and pros-
titution.

Prostitution defined
Prostitution is defined under section
2(f) of the Act (1978) as "the act of a
female who offers her body for prom-
iscuous sexual intercourse for hire,
whether in money or in kind, and
whether offered immediately or other-
wise, and the expression prostitute

J—l

t

j
0
F

r

i
¶

k

shall be construed accordingly." To be ,
called a prostitute under the Act,

rwo ingredients have to be satisfied. (i)
a female has to offer her body for indis-
criminate sexual intercourse and (ii)
she should do so for some payment.

Acmal intercourse is not necessary.
It is the continuous act of offering her
body for hire, which satisfies the de-
finition. A male prostitute is clearly ex-
cluded Rom the purview of Section

2(f).
Since prostitution is not illegal ;

under the Act, the prostitute can carry '
on her trade wherever she desires with '
certain restrictions. Under section 7(1)
any woman or girl (21 years being the
cut-off age io be a woman) who carries
on prostitution, and the person with
whom such prostitution is carried on,
in premises which are within two hun-
dred metres of a public place is liable
for punishment with imprisonment
upto three months. However, the
client is nor punishable under this pro-
vision.

A consequence of this section is that
a prostitute is banned from public
places and forced to work only in cer-

Proceedings against Prostitutes under difTerent provisions of SITA and other Acts.

1980 1981 1982 1983 1984

SITA
No. of raids on brothels u/s
3,4,5 of SITA, 1956
No. of persons arrested
No. of cases sent to Court
No. of cases ended in conviction
No. of cdses ended in acquittal
No. of cases pending trial in
court
Toral no. of cases detected
under SIT Act
No. of girls rescued from
brothels
No. of pros. arrested u/s 8(B)
No. of cases sent to Court
No. of cases ended in
convictions
No. of cases ended in acquiual
No. of cases pending trial in

court

Bombay Police Act
Prostitutes arrested for
soliciting

S.292 of IPC
(Obscenity)

Women rescued under
Bombay Children Act

61

358
61

61

61

186

784
784
784

73

395
42

7
35

71

68

809
809
809

43

255
5

5

43

79

585
487
487

98

72

593
65

l
64

70

104

830
829
829

·1

80

545
68

2
60

72

123

915
915
913

2

1985
(1.1.85 to
30.9.85)

90

512 1
10

10

90

61

650
457
457

23643 33011 33155 33460 27303 18220

55 123 69 98 65 54

125 115 136 146 97 95

Source: Vigilance Branch, C.I.D., Bombay)

-- T/?p-/ l7qmwrc Ce1hternber 19&6 -- - - 5



m~"
f
l

COVER STORY C
=

tain areas. Of course, protecting im-
pressionable persons like young
adolescents from prostitutes is a lofty
idea but this has caused the prostitute
to be confined to 'ghetto' like areas her
children are born and bred there and a
host of support structures like hotels,
temples, shops mushroom around con-
straining the prostitute to live, work
and sometimes die in the same place.
The provisions. of Section 7(1) there-
fore act against the interest of the

i prostitute. Moreover, her sexual part-
: ner who buys her services gets away

scot-free because of the lacuna in the
Act.

Punishment of the Prostitute

Under, Section 8(a) of the Act a prosU-
ture can be punished with imprison-
ment upto six months or fine or both
for soliciting. A prostirute can be con-
victed if she makes any gestures, says
words or wilfully exposes herself, even

' from her own house for the purpose of
i
i prostitution provided the solicitation
: was done to cause public annoyance or
! was offensive of public decency. This
' provision is the most common cause of

police harassment of the prostitute. In
addition under the Bombay Police Act,
the prostitute can be arrested for inde-
cent behaviour. Judging by the num-

i ber of arrests, there seems to be large
' scale rounding up of prostitures for

solicitation under the Bombay Police
Act. (See Table)

! As long as the prostitute solicits! peacefully and does not contravene the

: provisions of Section 7, there should
i be no reason why Secrion 8 (a) should
' not be deleted from the Act. In a

judgernent supporting this contention

i the Madras High Court observed that
.t

, " Merely to indulge in some flirtation
· with a stranger, or to behave in such a

. way as to attract the attention of per-
, sons of the opposire sex may be regrett-
: able or immodest, but per se , it does
: nor amount to any offence under Sec-

tion 8 of the Act (AIR 1966 312).
! Section 8(b) includes soliciring not

i only by the prosUmre but also by any
i other person who solicits for the pur-
l pose of prostimUon. So pimps and pro-
' curers can be penalized under Secrion
! 8(b). Again, these provisions have
! been targeted at the prostitute, not
{
; only for arrests bur also used to convict

SITA is a penal statute. The penal

6

provisions directed at persons other
than the prostitute are laid down in
Sections 3 to 6, 9, 10 and 18. Section 3
provides punishment for brothel-
keeping.

Penal provisions against brothel
keepers
A brothel u/s. 2(a) is "any house,
room, conveyanCe or place or any por-
tion of any house, room or place,

ATTITUDES TOWARDS PROSTITUTES I
lies, reporting of forced prostitution to .u.

L ; the police and reporting of rape of

""= prostirutes. The ATNS would like to

':, ' ". g T% - be assured of medical care, education
fi L .. m T¶N" , fa,ilities, alternative employment and

,. m .<,> i: L ' I " "habilhaUon for those who want to

quit.F  mf ~ Dr. I.S.Gilada, General Secretary *-
P1 :j:'4 , Fa : ,,' .. I of rhe Indian Health Organization, has

i iAEi!ga|;=_,)"' '1 .:t>} ." a , b"n crusading forlicencing and healrh
m f::.i:Sg::: ,' ;g{'k i · care for prosututes and has helped in
:sph " ·:?·5·::.  %¥j:/ yy th' formation of ATNS. He has orga-

:;8' i!i|i;::\:~:qq" , 2§ , nised several medical camps for prosti-
tutes.'I staned with the impression .

Rukmni Bansode Like many others, that prostitutes are
promiscuous women. But I found that

Atti[udes towards prostitutes differ most prostitutes had not chosen rheir
radically. Rukmanibai Bansode, profession, but were forced into it.

the President of the newly formed Asa- Many women are inducted into under
haya Tiraskrat Nari Sangh (ATNS) a the pretext of marriage, others under
newly formed organisation of brothel sancUon of religion, and others are in-
keepers and prostitutes, has three to ducted as children'. He believed that
four hundred members. The interest prostitures were in a no-return situa-
of brothel keepers and prostirutes, one tion as society will not accept them.
might imagine, would be adverse to Protective homes, he says, are so badly
each other. But Rukmani Bansode did maintained tha[ prostitutes would pre-
not seem to think so. "You have to be- fer to be in a brothel. He believes that

/
gin somewhere. We can protect the in- prostitutes should be given licences so -Ak.
rerests of prostitutes. We have ourself that they will not be harrassed, and 7
gone through the situation".As exam- given proper housing and medical faci-
pIes of their concern, she says, that her lities.
organization would never permit chil- Jean D'Cunha who has recently
dren to be inducted into prostitution. done a research project for S.N.D.T.
She said the organization would also University, Bombay examined the
ensure that no woman is forced into SITA in terms of its formulation,
prostitution. When asked what drove scope and implementation.
women to prostitution, she was of the She found that SITA was weighted
opinion that it was, in all cases, pover- against the prostitute and in favour of
ty. Many prostitutes send money back racketeers, pimps and persons pro-
home to support the family and most fiteering from pros[i[ution. However
keep their links with the family alive. she fek that wirh necessary amend-

The ATNS demands that haras- ments the Acr can be a powerful tool in
ment by the police for haftas be stop- dealing.with the socio-economic prob-
ped, as also harassmem by goondas lem of prostitution.
who abduct girls from one brothel to She opposes the demand for licenc-
another. Last year a petition was made ing. If individual prostitutes are given
by the ATNS to Prime Minister Rajiv licences, she feels that the brothels
Gandhi demanding that police harass- they live in would also have to be
merit be stopped. Rukmanibai claims licensed. These licensed brothels will ",

--m,
that after the ATNS has been formed, give traffickers further leeway in pro- . "
police harassment has considerably re- curing and selling girls. Decriminalisa-
duced. The organization has made tion and s[ric[ implememation of penal
several pledges, notable among thern provisions of SITA is the only way, she
are restoring minor girls to their fami- says.
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." "" " . . ,l ' ' " - Alternate employment opportu-
-ml - . 't

: 4' '
l, r '

i}  3 4 l,,, Whenever a prostitute chooses to opt
;t'· i i : : ' ! out of her profession, she must have
:1 : IRE ' '! ! if the Ree choice to choose another one
! " ' Wf " ' andl job skills to support her choice.

ii "— - " ! k" "i " Z parted in remand and protective homes
.' . bj are hopelessly outdated and incapable,{S ..

$

·1
R -<-rDip P

.,uj [!E==±.- --—---k L& '" 7-/ 'd of commanding a fair wage in the job
-— - :' Crj market. In fact the alternatives avail-

Women in Kamathipura, Bombay able to a woman who wants to return to
the mainstream of life may cause a re-

which is used for purposes of prostitu_ version because the wages may not be
tion for the gain of another person or adequate to sustain her.
for the mutual gain of two or more The difficulty in attempts to control
prostitutes". prostitution is illustrated by attempts

Owners of premises or persons in in France. In 1946, State registration
charge of premises used as brothels are was ended and the maison de tolerance
liable if they 'knowingly' allowed the closed down. This resulted in the clo-
premises to be used as such. The scope sure of brothels, but little was done for
of this section is limited because rehabilitation. Prostitution appeared
brothel keepers are not punishable if thereafter in worse condition then be-
they plead ignorance of the use of the fore. By another law, in 1946 itself, a
premises as brothels. card index system for all prostitutes

The dismal facts are that SITA is a was introduced and regulated for the
penal statute and welfare provisions purposes of hygiene. By another enact-
are alien to it. Section 19 is the only rnent of 1948 the effect was to return to
one which considers that a woman or the scheme of state registration though
girl may want to get out of prostitu~ not fully. Ultimately a compromise
tion. It is ironical that although an ap, was arrived to allow brothels near army
plication can be made by a woman or a camps.
girl to be placed in a protective home In the United States prohibition of
or in the care of a court, a prostirute prostitution has meant driving it
who is intimidated by society, is illiter. underground and is now controlled by
ate and totally ignorant of her rights, criminal organisations.
rarely does so. Most prostitutes are not In Thailand brothel prostitution
aware of SITA. All they are CO:J-n'7.C'"t was regulated and all brothels and
of is that they "are picked up "by the prostitutes are registered.

police regularly for soliciting in public Prostitutes have been hapless for
places or otherwise. Even when solutions because they are unable to
brothels are raided by police, the organize. However recently efforts
women are hustled around, senr to re. have been made to organize them.
mand or protective homes and then re-
leased into the hands of the very. Organisations of prostitutes
brothel keepers who pose as their guar- In Bombay there are two organisations
dians. both run by brothel owners. One is for

The trauma of being inducted into Nepali women and the other for the
prostitution with its attendant sexual Indian women.
atrocities not being enough, the Whar both organisaUons aim at is :
women have to cope with sexually (i) to ensure that no minors are in-
transmitted diseases (STD). According volved in prostitution (ii) that nobody
to Dr. I.S. Gilada, 90% of the prosti- is physically forced into prostitution
tutes have at least one kind of STD and (iii) that police harassment is mini-
50% have two kinds. Most prostitutes mized (iv) the women are given
are aware of the physical discomforts alternative facilities so that they don't
of STD but not of its consequences or further fall in debt (V) health facilires
of the medical treatment available. Un- are available to women and (vi) the
tit the diseases are detected and tre- children of prostitutes are brought up
ated, the prostitute remains a source of without the handicaps they suffer from
infection and ostracization. now (especially in regard to educa-

The Lauyers September 1986

tion).
Both OrL'.""'cq'";Ons attempt at im-

plementing their aims through solemn
pledges. Rukminibai Bansode (Presi-
dent of jndian prostitutes ) and
Dr.Trivedi (Advisor to the Nepali
organisation of prostitutes) cite exam-
ples of minor women being returned to "
their families. Moreover, Bansode
claims that in 14th Lane Kamathipura ,
police harassment has virtually stop-
ped. Though a number of observers
htive grave doubts about the capacity
of these organisaUons to help prosti-
tutes themselves, as they are controlled
by brothel keepers, it is apparent that
to an extent the interest of brothel
keepers and prostitutes do coincide.

The proposed SITA (Amendment-
)Bill 1986 does not however tackle any
of these problems. The emphasis is on
punishing traffickers. . .

The question, however, still re-
mains whether and if prostitution can
at all be eradicated. Eradication of
poverty will certainly bring down the
incidence of prostitution (as is evident
from the experience of socialist coun-
tries). Decreasing sexual repression
will also have lower the incidence of
prostitution. This is clear from the ex-
perience of Western Europe and USA
where the proportion of young males
visting prostitutes has decreased in the
post 60's period.

A number of academics have stated
that until the 'root causes' are elimin-
ated prostitution won't end. But no-
body has cared to define these root
causes. Surely it is the distortion of
sexuality, men treating women as sex
objects, taking different forms in diffe-
rent societies. Whatever may be these
root causes, the elimination of them is
a long term project.

In the meantime the following steps
ought to be taken :

1. Enforce SITA with necessasry
amendments which are protective of
the interest of minors and prostitutes
and make all offences of procuring and
detention of persons for purposes of
prostitution subject to stringent
punishment.

2. Make it mandatory for the Slate
Government to provide health care to
prostitutes.

3. Set up vigilance cells of women
and social workers in every locality to
investigate offences under the Act and
compel the police to take cognisance of
the offences.
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COVER STORY

SITA (Amendment) Bill, 1986
%

Nih'ma Dutta explain's the proposed changes
r

The Suppression of Immoral Traffic in Women and during the above search are given to such person.
Girls Act, 1956 (SITA) was enacted to abolish or at Sub-Section (1) of Section 4 increases punishment for
least restrain trEcking in women and girls for pur- living on the earnings of prostitution of a child or minor.

poses of prostitution. The applicability of the Act did not The new clause imposes a mandatory imprisonment term of
specifically extend to children and males. not less than seven years and not more than ten years. The

The SITA (Amendment) Bill 1986 belatedly recognizes conviction for living on the earnings of prostirution of ma-
that children and even men can be sexually abused and jors is imprisonment upto two years and fine upto
exploited for commercial purposes and should be protected Rs.1000 or both. The stiffer penalty imposed in the case of

P the way women and girls are. To that extent, the Bill is minors or children is self-explanatory. The amendments
laudatory. However, in their zeal, the drafters of the Bill sought under Section 5 are the most commendable: The .
seem to have lost some important perspectives viz. the im- punishment given to procurers and traffickers was not harsh % .
pact of the Act on the prostitute. The retention of Section 8 or deterrent enough and sirice a child is not defined under
(a) hurts the interests of the prostitute. On one hand, the the Act, the reprehensible act of procuring children and
Act does not prohibit prostitution or declare it illegal per se minors went relatively unpunished. The Bill provides an
but on the other hand treats the prostitute as a criminal increase in Ehe prison term for offenders convicted for pro-
under Section 8. ' curing majors and also makes provisions for life imprison-

,Is prostitution peI se immoral and therefore is proseciu ment for offences against children.
tion of the prostitute justified or should considerations of Section 6 of the Act is amended to increase punishment
morality be set aside and the prostitute be allowed to carry for detention of any person in premises where prostitution is
on her trade peacefully just as any other person is lawfully carried on. These provisions are (1) imprisonment may be
allowed to carry on his or her trade or proiession? These extended to life on conviction (2) the presence of a child in a
.questions are unresolved in the Bill. brothel presumes the oAence of detention of the child. (3)

Section 2 widens the definition of a brothel to include sexual abuse of a child or minor sexual in a brothel presumes
any place used for the purpose of sexual exploitation or that he or she has been detained for prostitution or sexual
abuse. This broader definition of a brothel would make it exploitation.
easier to prosecute brothel keepers under Section 3- of the Section 8 provides punishment for seducing or solicit-
Act for all kinds of sexual exploitation and abuse falling ing for the purpose of prostitution. Under the Aci, the im-
outside prostitution. New clauses defining a child as a per- prisonment may extend' to six months or a year as the case

. son who is below sixteen years of age, a minor as a person may be with or without a fine. The Bill mitigates the oRence
who has completed sixteen years of age but has not com- committed by male pimps and tours by providing them im- ·
pleted the age of eighteen years, and major as a person over prisonment between seven days and three months. Pimps <:
eighteen years have been introduced. and touts have nothing to fear under this section of the Bill.

The necessity of these definitions are explained in the Section 9 of the Bill offers greater punishment to per-
'conteZt of punishment to be meted out to offenders under sons who cause, aid or abet rhe seduction for prostitution,
the Act . The younger the age of the person who is sexually of women or girls over whom they have authoriry or who

· exploited the grearer the magnitude of punishment. The are in their care and custody. The punishment' is more
presumption of innocence in children also lies behind these rigorous in the Bill as it seeks to deter trafficking of women

. . new clauses. and girls by parents, guardians, superintendenrs of homes
Under the existing Act, protective homes refer to in- and other persons who have custody.

stirutions where women and girls rescued from prostitution Sections 10 and 12 are sought to be omitted under the
may be kept but the quality of rehabilitative care and train- Bill. Section 10 of the Act allows release on probation of
ing are not stipulated. By incorporation of a new clause good conduct or after due admonition. The deletion of this
stating that protective homes should have appropriate tech- Section has two contra effecrs. Firstly, it is detrimenral to
nically qualified persons, equipment and other facilities, the interests of the prostitute because she is denied proba-
Section 2(g) of the Bill mandates that protective homes tion. Secondly, pimps, loWS and other traffickers cannot be ,
should not only allow women to live in dignity but also to released under Section 10. Section 10 could have been
find means of gainful employment. amended in the Bill so as to provide probation to prostitutes

Section 3 is amended by a new clause which seeks toplug and to 'specifically exclude traffickers from 11s purview.
the loopholes provided to landlords, tenants or other occu- Section 12 of the Act empowers the Court when passing a
piers of premises to escape punishment for brothel-keeping, sentence for an offence under this Aci, to obtain a security
under the defence oflack of knowledge'. The defence for good behaviour from habitual offenders. This .section :
under section 3(2) is still available under the Bill with the haS been deleted under the Bill as penal provisions for off- C~

. ollowing exceptions viz: ences under the Act have been enhanced.(i) a local newspaper reports that the premises in question Section 13(4) is a new clause added by the Bill empower-

, have been used for prostitution as a result of a search made ing the Central Government to appoint trafficking police: under the Act, or (ii) a copy of the list of all things found offi cerswhose powers and functions extend to the whole of

, 8 The Lau?yers SePtember 1986
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) i" Indi,. This clause broadens the authority of trafficking

, police ofhcers over special police officers who have terriro- ·- "'" ' yl-. ' .<%' ^F:k" ,Ee£%· "#e'.""; _z~~iM," &:a,","r, :. e
: rial restrictions imposed on them. This clause if incorpo- S"tion and Punishmenr under SITA Under die Billoffence

: rated in the Act would facilirare a crack down on inter-Srare
' trafficking and sexual exploitarion. It is hoped that this "-" "s:3"wy" " " " ' ""& ' ." ':;j" "'" " '""',: ." ' ...- '"

: clause will enable the authorities to make consistent ehOns i3keeping-.- k~ - l-3 geusad fiAenptom:u-: "'Gc F%"µ···m .:µEya=g)
: to prevent organised trafficking in htirnan beings. E, '" . ' "" "" "2,000/- " - . y" ]':""":=-:"q=uZ"~

; Section 15 of the Act confers power on the special police . .. .. '"'" .'li:. i:, 'Second CoIFvim0ARigoKQw %ai" ej~.'"':?:4!

officer to search without a warrant any premiseswhere any " hIjpasQIlment6eEween2 5 ' 2 ·' "^.E*j::?e_'!,:::17
."" """ -"' "" yem md fineHp[D Rs. -' .--. ""Z"' "±)$-.s,""" ·- *3":'·&a -

...offence(s) are being commiued against women or grrls· ±2; 2 '" """ " L®q/- - ' ." :- "' :[iz-e m!E:"i"g:?
! There are three amendments to this section. I"" p: . First CQnyicdorl - " muIIaiahk#;'bg:z27µ"4#

Section 15(4) is a replacement clause enabling special J¢r=I,E"".i lmprisonmeRlupto 2 years . ' -.-'" " "!'"' "'""~1"" ""- -u
t ·,. -HQthel"?':" and line upto Rs. 2,000/- ; '" ,: .' .i ti;g
: and trafficking police officers to enter such premises and '-'. '"e@lng '- ' . F.q .,.;""7 "A"m

I remove all persons found therein. New clause 5A mandates ["t'" " · ' Second ConvicUonR.I. ' Qd.iu .=ya. - Z&
! a medical examination of such persons to daermine age or .. . upro 5 years and fine .. " .-3"'£:. z:m "- "-"
e

i --*" detection of injuries caused by sexual abuse. ·- '&4·liying hnprisonment upro 2 years "mar'n~: " . ' = -
;. On the . oriine upro Rs. 1,000/- or seveti-y%&¥w4y"*; "" The insertion of claiise 6A is a saving clause of amend- E.eaug!jgs& . bQLh " ' ' thant,e4E,6 "" } ':"""'

' merits io rhis section. It prohibits male police officers emp- ZIo${inuin , . . : iSCO!µlIU-tmb" : · '" .. . ,

owered under the Act from making a search withour a war- g C:' tf'S 5? - Fj·,-- . orminot-' 5-2-".'".> ->m¢' ""--'W

. rant unless accompanied by at least two women poll"" 4-i' j"Z}g"!Z;=:&aicumRA. . OIl-'=%ii=

: officers. Interrogation of women or girls who are to b' ;=%:4 .hetweeIl l-2 yrs. and . =eeAmAii - "'"' "'iS€S
: removed under Section 15(4) have to be carried by women ·. -Dr"iidu. . g - "line iipto Rs. 2,000/- andE m--.. ~z:!'"£=E"
/

i police officer failing which the questioning of such woman .i- 'oruinga . ' :-.="=±-3;».2,· ... .E

i or girl can be done only in the presence of a lady member of ' "woman--om · . - -, ":".£ S»=', ·'+" "g ~ · '"', ;d':! ,". t ". . :2 t

a recognised welfare institution or organisation. This is in- ,=' Second Convi.ction R.I. of -ImpLisoa" Fg@a'a::" E'j
: deed a welcome measure proposed under the Bill. Women ._ ' 2-5 years and tine upro Rs. seXNh aiid " · g""" ' ?aIs" ·" a

' and girls rescued from brothels or other premises have been ,. " " .. - 2,000/- :E='"" ";.,-" IN

i known to be harassed for money or sexual payment by male ' S.6 " First Conviction R.I. l-2 " 'On cQ'mmj—M-.

i police officers. This clause curtails police power at least to i .Petention years and fine upro Rs. mlLk Kg',. C - " , 1 x

the extent of maintaining 'the prostitutes' dignity as a , . ' 2,000/- ;nCi Ure0jsL. '-. ...

- viib Drs#:k' ,~~j;j .,*S% :r "
=." '

! Section 16 of the Act enables a Magisrrare to direcr a ,".-. " "'" . Second Conviction R.I. 2-5 D]s%gtlg . a .gsAem

: special police offi cer to rescue any person who is living, """ ". - years and fine upm Rs. · cDlirT.ro{pF%j2;¥" N

l carrying or being made to carry on prostitution in a brothel 2,000/ =°=""µz%yi!:a"":¶
j Section 17(3) has been amended to confer discretionary S'".'$-7'(I)". " " CAllvjcrioA upro three "" Simpleot-¢:IiQE41#s:$E¥ '" r

} -

! ~'=-power on the Magisurrare for interim placement of children - PrpsUtuUon - -naArlUN " years upwmt=~. g

: 7 and minors rescued under Section 16, in an insUrute recog- ":in>ilblic . " - - - ca8e-wlLeee6e7es-"are -:-·¶,"

i nised under any Children Aci. To prevem persons from ,:"'Rlaee. - ""' ' ' .' couImiugda~FhilaEa d
"=&7 (2) .- - '%¢t-~c[j(jn ':" jesser:Rb~E"g'e'

, "- falling back into the hands of brothel keepers who pose a' Zalict11ienE . [bpriSonInenEuptotMee =~@]udE'.:" ""kg

i lawful guardians, under new clause 17A of the Bijl, the 1%£--' .-.":' .. -.: ulQInh"$"orfiw: upwRs. 2DO/ ":5$1.-:µ::24-'-. ...-...,zq

i Magistrate must verify die credenrials of such guardians by ," ' .sulu)n&.. - Orb@" - =

j causing an invesrigation to be made by a recognised welfare" 'Z' publiC " """ : "2. a2<.i"¥7= . -."·2 a
*:laces. . ..g , ' '-9¶

! instituion or organisation. >3-. Second Cowicrion Un&r se&nmiQfBili 4?

Section 18 which permits closure of brothels and evic- 6"' " hnprisonmem upEo six suspeusioR QERDtd Hc€mcegj::

= ' ' - " months and fine upto Rs. hetween thusemaths3ud%s' tion of offenders has IlOl been substantially amended by the " " 200/- one year whGMch Kotgls 3q

: Bill other rhan changing rime periods mentioned [herein to ' are used &QFlIeEmqif' -::;?'.a

i ' three years if minors or children have been found in such 2::- . " minors ordSnNm-ue'"· ?'- saE- " ' ound, canCdMO.@QE.:.Z,$;.
: premises. . 5:" " · licenees. 3 ,.$-3.".." -4..1 "g.-·+.

The next change affects Section 21 where clause 21A has =3.8 (a) . Firsr COjwiction ' Sameasm~m&ek.,.,'m*

; been introduced requiring persons who maintain protec- "=Soiidting or Imprisonment upto six ·. " '= "75"-. --wF.Zg

tive homes or corrective institutions to produce relevant 7seductioR months or fine upto Rs. 500/ ' ' ..-. £'g~= ';7:']?.",:"' "'
- or both . " .:.»; ·: i?.,=i .':. "'

i records and documents. This is a much needed amend L'" """ Secand Conviction [fq%ica"" :'"Z'.m 34j
! ment as pro[ective homes and institutions have been noro- I: " "- ·" ' "-" " '. Im?NQnInen[ upK.QneyeaE mat'€:,:m;"aE,,f:.' 4=
t tious for nor maimaining records of persons given in their i-. " -' ' . : " uj7:fine upto Rs. 5001· orj- "" '.¢1,:" '"" ' ' , ' - -J

i custody. This will also prevent any trafficking caused by Ae'" ·' dB^ . , " ". ¥ ..'- :t"[ame,': . St

negliguice or indifference of such authorities when dis- - 7 " "y'"Yi:iaq;i.' ::=,. " :':)'u td^!::jz4:E3y %'"iy&ai,"':'"=ek

, ~e charging persons. Section 22A of the Bill empowers 'h" ,€>:?:!:?*@?t:".i3"2¢i..- " :"""-z-·jI:.'"::::');;E@#j~'%ieg!§!
Central Government to esrablish special courts for the :,."7 j"i:%z t:4n«adoA:£'E:'- 1?^- "· · - . ':9'

. -2

.F" .

~mµ

speedy trial of offences under [his Act and also those corn" w:aek: X; z·k e~d;me-n+:z ·'· " :: " " ' .) ' 4

miued in more than one state. This is a self-explana'o"y i- "-"!z:'4,g4i:q:?g.Eki" =,ija,"z"!. ti!?i ·—---—t-:' L ,
daus'. % -~F':>?=;-"~¶k"uiauims^ i4N=-~'E·:3ib=ygK¶

;
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Guidelines to provide sites and services for smaller sizes of tenements and construction of tenements on the surplus
land to be exempted u/s 20 of the Urban Land (Ceiling and Regulation) Act, 1976. (As Published by the Gouernment)

GOVERNMENT OF MAHARASHTRA Housing and Special Assistance Department,

Dated the 22nd August, 1986 Resolution No.SSS-1086/(2340)/XIII
Mantralaya, Bombay 400 032

GUIDELINES

1. The State Government had announced a scheme u/s 20 of the Urban Land (Ceiling & Regulation) Act, 1976 for construction
of tenements for weaker sections of society on 29-6-1983 under Government Circular No.HWS-1083/CSC-54/XIV. The
scheme has been challenged in High Court twice and, therefore, it could not be brought into effective operation. This
Government had been seriously considering as to how best the objective of creating appropriate housing stock which will be
within the affordable means of poor can be achieved. The Government is convinced that with a view to making the dwelling
units affordable, the price to be ultimately Charged is the most relevant and crucial factor. Further, this housing stock has to
be made available within a reasonable span of time, in larger numbers and of appropriate qualiry. The experience of creating
low cost dwelling units in the World Bank Project was available to Government. Government feels that this pattern needs to jµ~_
be replicated ifloN cost housing on large scale is to be achieved. The objective of the Urban Land (Ceiling and Regulation) ; €
Act to subserve common good can be met. With a view'to making housing of appropriate category available, certain
concessions in the existing rules and bye-laws will have to be given so that each dwelling unit has the basic essential
infrastructure, but the cost is not prohibitive. Government has decided to make suitable concessions available in the
Development Control Rules and Building 'Bye-Laws than what is normally applicable to other income groups. Funher,
efforts wUl have to be made by every one including the Government so that a proper orientation is given to the creation of
housing stock in the market.

2. The broad objectives of the Government, in announcing the guidelines as mentioned above are to make available low cost
dwelling units of appropriate category to "persons whose annual income is Rs.15,000/- and also to increase, in the open
market, the stock of small size tenemeuts"which will be affordable by the persons from middle income group. To achieve
these objectives, Government has decided that at least 70°'6 of the surplus land should be utilised for construction of dwelling
units having plot area of 25 sq.mtrs. Each plot will have a fiilly developed iIlfrastrllcture with an independent water and toilet
point. The dwelling units on plots of this size will be either serviced sites (Sites & Services) or core houses (plinth built up) or
single room fully built tenements as per the situation. The remaining 30% of the land should be utilised for constructing
tenements, 50% of which will be having plinth area upto 40 sq.mtrs. and remaining 50% having plinth area upto 80 sq.mtrs.
While apportioning the area of the total plots into 70°'6 and 30°'6, the areas reserved for different public purposes under the
Development Plan will be taken into consideration and apportionment of net buildable land between 70% and 30°/o will be so
made that the burden of the land under reservation is also proportionately divided between 70% and 30%. As regards the
holdings having surplus land upto 4000 sq.mtrs. the total net buildable area be utilised for construction of tenements having
plinth area upto 40 sq.mus.

3. The land/area covered or under D.P. reservations on the piece of land will be apportioned between the two types of housing =1-
schemes in the proportion of 70% and 30%. The land used for weaker and lower income group housing will have 70% of the "

" area under D.P. reservations and the other housing scheme will have 30% of area under D.P. reservations respectively.
Though the apportionment will be done in the proportion of 70% and 30%, yet all the land under D.P. Reservations will have
to be surrendered by the landholder free to Government, which in turn will allot it to appropriate authorities.

4. The Urban Development Department will issue suitable general directives giving rek'miions in the Developmenr Control
Rules and Building Byelaws wherever necessary in respect of Economically Weaker Section and Low Income Group Housing
schemes on 70°'6 portion. The layouts to be prepared for utilisation of the balance 30% land by the surplus holders (above
4000 sq. mtrs.) should adhere to the normal prevailing municipal regulations, town planning requirements and other
statutory requirements for the development of the 30°'6 land. The density relaxation and other relaxations granred in favour
of the 70°/o will not affect the density regulation on the 30% portion.

5. All those landholders who want to utilise their surplus vacant land as per these guidelines will have to provide all infrastruc- ·
ture facilities to the land for which exemption is sought under these guidelines. As stated above 70% area out of neE buildable
land calculated on the basis of what is stated in para 2 above, will have to be utilised for providing dwelling units of the
patterns stated in the foregoing paragraph. The percentage of the three types of dwelling units (serviced sites, core houses or
single room tenents with water and toilet points) to be constructed on approximately 25 sq.mts. plots in a given land/scheme
will be decided or fixed by Government. All these dwelling units will have different price ranges, the maximum ceiling being :
Rs. 25,000/-. The minimum specifications for these dwelling units will be as follows:-

i) The landholders will have to provide proper access road, sewerage, storm water drains, water supply lines and .
electric poles.

ii) A serviced site of 25 sq. mtrs. should have plinth of adequate height for W.C. and bathroom. The size of the plinth
for W.C. should be about 4' x 3' and that for bath room should be 4' ¥ 4'. -R

~iii) In respect of the dwelling units as core houses, in addition to the services as mentioned in item No. (ii) above, should
have plinth with adequate height for a core house, the total area of which should not excced 21 sq. mtrs. in a plot of
25 sq. IlltS. '
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i (iv) Minimum spec'fcc'"nns will be fixed as regards the standard of infrastructure to be provided, construction to be.
! made and malerial to be used for such construction. With a view to verifying whether construction has been done i
b
I

. according to the specifications, a panel will be appointed by the State Government.

. i (V) On the 70% land, which will be utilised for providing serviced sites, core houses or single tenements, no other iconstruction will be permitted. The relative percentages for three types or one or more on the given plot will be fixed
l by Government as per the need in the Urban Agglomeration or the area. Once the core houses or tenements are
gb
q

. constructed upon the plots, fiirther development of any different pattern will be frozen and the local authorities will.IL
b not permit any other consijmction either by amalgamation of plots, or by redevelopment of construction done. The:
4

. residual FSI on 70% portion will not be allowed to be transferred to the 30% portion.

.l 6. The objective of the entire scheme is to make available dwelling units within the affordable price range. The ceiling price on
' the dwelling.units on 70% land should under no circumstances exceed Rs.25,000/- per dwelling unit inclusive of the cost of
j

i land, development and on-sire infrastructure and the actual construction of the dwelling unit. These dwelling units will ' 'l either be in the form of serviced sites (site and services), core houses (plinth built up) and wherever situations permit, single
! room [enements with either private or semi-private toilet and bath facilities in the form of row houses. These 3 options will be

i

i available since the situation will vary from site to site depending upon the level of development, the reclamation and filling
y

! <. that is required to be done. The maximum price limit of any dwelling unit, serviced site, or core house or tenement will be ' '
! "7" Rs.25,000/-. The prices for the various range of dwelling units will be fixed by Government after considering the local
i situation. Families whose annual income is upto Rs.15,000/- or below will be eligible for these dwelling units. Government
.C0 will fx the price of tenements according to the local situation and it will"be binding on the landholder or the developer.
b

; 7. The Government will have the right of pre-eniption, that is of purchasing these serviced plots with or without core houses or
i
; single room tenements at the rates which will be fixed by the Governmenr as mentioned in the foregoing. If the dwelling units6

I are purchased taken over by Government they will be allotted to eligible persons, who are resident of Maharashtra for the
$

I

' last 15 years and having income less thant Rs.15,000/- per annum and as per the rules which will be framed by Government inP

; this respect.0

' 8. Wherever Government chooses not to exercise the option of all allounent through Government channels the allotment will be
I

,

d entrusted to the landholder. A procedure will be laid down. The allotment will be made by the landholder only according toi that procedure. It will ,generally be on the lines of the procedure presently followed by Maharashtra Housing and Area !

' Development Authority. In short, applications will be invired by giving advertisement in suitable local newspapers in i
! different languages and if after scrutiny of the applications received, number of eligible applicants is more than the dwelling

I
l units, lots will be drawn.

,) 9. With a view to making tenements available to middle income and iligher income groups of Elie society along with economical- '

l ly weaker sections and lower income group, the State Government will permit the landholders to construct tenements upto 80
i sq. nits. on 30% land. Half of the land (out of this 30% portion) will be used for consuucting tenements having plinth upto 40
\ sq. mts. and remaining halfof the land (our of the 30% portion) for tenements having plinth between 40 and 80 sq. mrs. area.l 10. The price of these tenements (referred to in para 9) will be fixed according to the principles laid down by the Government of /
1 - India under section 21 of the Act and the rules framed thereunder. These principles are that the price of such tenements will
! _*— be equal to 5 times the land cost under Urban Land (C(·'1:'"L' and Regulation) Act, plus actual cost of construction plus 15%
! :" " profit on the total expenditure. However, the actual selling price of rhese tenements in this frame-work and the formula will :
i be fixed by the State Government after duly considering the local situation. Out of the tenements so constructed, 10% will :
i

, have to be sold to Government and remaining 90% can be sold by the landholder in the market at a price fixed by :4

; Government on the basis Qf the above referred formula.
! 11. Government has carefully considered the question of surplus lands below l acre and feels that it needs to be treated on a '
\

I separate footing. As these pieces are likely to be closer to city centre, higher densities of houses may not be desirable and the '
l type of development envisaged herein may not be possible. The landholders (surplus being below 4000 sq. mts.) will be

} permitted to construct renements of plinth area not exceeding 40 sq. mts. on the entire land. Out of the tenements
i

i constructed on such land in accordance with the prevailing Building Regulations and Development Control Rules, 30°/o of
,¶

I tenements, will have to be sold to Government Nominees at predetermined rate to be fixed 'by State Government. The .i
¶ remaining tenements can be sold in open market, at a price to be fixed by Government in accordance with the formula¥

4

' prescribed u/s 21 and rules thereunder or Urban Land (Ceiling and Regulation) Act. However, if the landholders cani undertake the development envisaged in the foregoing paras, Government will have no objection.
0

! 12. The minimum specifications of the materials to be used in the construction of all tenements having plinth area upto 40 sq.
k

t mts. or upto 80 sq. IIltS. will be as under:=?

i

i i) Marble mosaic tiles flooring in all rooms.
.! ii) White glazed tiles dados of 4 ft. height in bath room and minimum 1 ft. 6 inch height in W.C.
j
qy

i iii) Cooking platform in the kitchen with built-in sink.

i iv) One wash basin with towel rod.
i r
b

i £6 V) Fan points in addition to minimum nurnber of light points and plus points in living room and bed room/rooms.
, 1" 13. The building work should comply all the standards specified by I.S.I. National Building CoddMunicipal Regulations in this
P

behalf.:
.

i 14. 30% tenements to be taken over by Government (para 11) will be allotted by the Government as per the rules to be framed in:

' this regard, subject to amendment from time to time.i
4
r

i
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NOTICE BOARD
jt

.15. Only the landholder, as defined in Section 2(L) of the Urban Land (Ceiling and Regulation) Act, 1976, or his legally

. Constituted Attorney/representative shall be entitled to apply for such exemption.16. The excess landholder, if Us proposal according to the above guidelines is accepted and exemption is granted u/s 20(1) (a) of

the Act, will have to give advertisement in at least 2 local news papers oflocal language indicating the area exempted, the total
number of tenements to be constructed and may be made available to the needy persons, within' 3 months Rom the date of
issue of exemption order u/s 20 of the Act. If the proposal is to be implemented in phases the first advertisement to be issued
within three months after the sanction of the scheme should indicate the toral number of dwelling units/tenements that will
be constructed in the scheme and the phases in which it is proposed to be completed. The construction could be in phases but
booking to commence immecHarely. No booking of tenements is permissible before issue of such advertisement.

qlr

17. The layout Plan approvable by the concerned local authority/planning authority, showing the reservations under the
concerned development plan, and notified slums, ifany, with a certificate of the appropriate authority indicating notification
of such slum, a certificate of the Architect indicating the maximum extent of ner·buildable land to be ihcluded in such
proposal will have to be submitted with the application. Similarly, a block plan showing the sizes of different plots for
dwelling units costing below RS.25,000/- as well as the size of the tenements proposed to be builr and location of such
buildings will have also to be enclosed with the application. The landholder will also submit building plan of the individual
buildings/type design and will also indicate 10% or 30% tenements as the case may be, to be sold to Government nominees of
such building plans. ?F

18. Permission to undertake such proposal will be given only where the residential buildings are permissible under the relevant "
Development Plan/Development Control, rules and if such renenients are intended to be sold on outright basis or hire
purchase.

19. No exemption to the surplus vacant land, under section 20(1) (a) will be given for lands which are likely Ito be required by
Government or by any semi-Government organisation or for any other public purpose.

20. No exemprion under section 20(1) (a) of the Act will be granted for any part of the land occupied by a notified slum, unless a
scheme for redevelopment of slum area, as approved by Government is also submitted for sanction and approval obtained.
For the purpose of carrying OUl[ the scheme of slum re-development the landholder shall be bound to transfer the land under
notified slum to Government wherever Government consider it necessary.

21. All the proposals subrniued under these guidelines should be for utilisation of maximum permissible F.S.I. If the proposal is
for utilisation of less than the maximum'permissible FSI, the built-up area in the form of tenements to be sold to Government
will be calculated on thc basis of maximum permissible FSI.

22. One family should be allotted only one plot with core house or one tenement. I?amily would mean husband, wife and minor
children. To ensure implementation of this condition, the landholder should supply copies of all agreements/sale deeds made
with the purchaser to the Competent Authority of the concerned Urban Agglomeration.

23. The dwelling unit or the plot shall not be sold or otherwise transferred to a peEson if he or a member of his family already
ojyns a dwelling unit in the same urban agglomeration. An affidavit .to this ehect must be obtained from the intending
purchasers of the plor or the tenement.

24. Where the proposal envisages advance collection of hinds Rom prospective occupants/buyers the entire construcUon prog- ,
ramme will be regulated by the Maharashtra Ownership Flats (Regulation of the Promotion of Construction, Sale, Manage" =C
ment and Transfer) Act, 1963, or by the Maharashtra State Cooperative Societies Act, 1960, if the construction is by a
Cooperative Housing Society.

25. The landholder who will be given exemption under these guidelines will be required to submit fiom time to time return to
the respective Compaenr Authority which will be prescribed by the State Government in order to indicate the progress of
work done by him.

26. It will be binding on the landholders to commence the developmeni>of serviced sites, core houses, single room tenements on
the 70% of the land first and then rake up development of the remaining 30°§ of the land. The development 70% of the land
should commence within one year from the date of sanction of the scheme and be completed within 2 years thereafter.
Development on 30°'6 to commence within 1/2 years and be completed with 2 1/2 years thereafter. Handing over of the
serviced plots or core houses (70% of land) should be completed-first and then only the completion certificate in respect of
30% will be issued in respect of that landholder.

27. In respect of lands 4000 sq. mts. and below rhe commencement will be within one year after sanction and completion within
2 years thereafter.

28. For lands which are not utilised by the landholder at rhe end of the time limits prescribed or the land with incomplete
structure, the exemption is liable to be withdrawn and where the buildings are incomplete, the land under such incomplete

" buildings and the land appurtenant is liable to be treated as vacant land and acqiiired as per Chapter III of the Urban Land
(Ceiling and Regulation) Act, 1976.

29. Government reserves the right to relax any of the conditions or impose Resh conditions either in respect of a particular land
or in general.

30. These guidelines supersede the New Scheme declared u/s 20 of the Act on 29.6.1983 referred in para-1 above. The
landholders who had already applied for grant of exemption ii/s 20 of the Act"under the New Schemes mentioned in para-l ±"
above can now apply for exemptions under the guidelines specified above.

31. These guidelines will not be applicable in the island city of Bombay i.e. Hom Colaba to Mahim and Sion.

By order and in the name of the Governor of Maharashtra. (D. K. AFZULPURKAR) Secretary to Government
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Comparable Worth - Equal pay for
comparable work

Equal pay for equal or similar work was the principle of the Equal Pay Acts brought in to
oUercome the discrimination in emplQyment between the sexes. Hou)ez)er, this ignored the fact
that Dictims of discrimination occupied traditionalb Iozu paid jobs and therefore out of equal

pay for equal zoork principles. The attention has therefore turned to Comparable Worth - equal pay for
' comparable work. Jessica Hagen assesses the deDelopment of the lau on the subject in the U.S.

a4L he latest battle to overcome employment discriminaUon
7~ Ton the basis of sex has centered on the theory of "compa-

rable worth" — paying equivalent wages for jobs which,
though different, have been judged io be of equal value. The
underlying basis of comparable worth is that traditional job
segregation between men and women has led to an ingrained
discrimination that cannot be eradicared by only requiring that
equal pay for equal work be paid.

The basis for the campaign for comparable worth in the U.S. is
thar wirhout it, the connection between job segregation and
wage discrimjnation cannot be cracked. A crucial reason for the
continuing wage dispariry between men and women is that
historically, women have been confined to a limited number of
jobs whose wages are well below those of predominantly male
jobs. Unless some form of comparable worth analysis is
accepted and employed as a basis for a discriminarion claim,
this systematic discrimination cannor be adequmely attacked.

In 1980, a study done by the Women's Bureau reported io the
OECD in Europe showed that 68.5% of women employees held

%

. tradirionally female jobs. The U.S. Commission on Civil Rights4~ estimated rhat two-rhirds of all working women's occupations
I

would have to be changed to match the occupational patterns of
white American Inale8. Thus, equal pay for equal work addres-
ses the problems of only a minority of the working women in
the U.S. Due to the scope of this segregation, merely opening
access to rradirionat male jobs will nor suffice to aid women who
have invested years of training in the jobs they now hold and
whh which they are saUsfied.

also controversial. Most authorities believe that comparison
should only take place be[ween different jobs in the same orga-
nization. Some litigants, however, have sought to compare their
work with that performed for employers in rhe general com-
munity./Lemons V. Ciiy of Denoer, 620 F.2d 228 (10th
Cir.l980).] In addition, determining which jobs should be com-
pared can be difficult For example can a secretary be compared
to a compurer programmer or to a steelworker?

Acceptance of scheme of comparable worth could also affect the
rare of unemployment in female-intensive indusuies. If the
costs to the employer increase significantly, jobs may be discon-
tinued or lost to foreign competition. These risks are inherem
in any cost-enhancing regulation, [hough. In fact, in Los
Angeles Dept. of Water and Pwer V. Manhart, [435 U.S. 702
(1978)] [he Supreme Court ruled that cosi alone is not a valid
excuse for continuing discriminatory pracUces. The question
really is not whether to bear these costs, but how to distribute
[hem. Inaction would simply mean that the costs would be
borne as they are now - by victims of the discriminatory treat-
ment. LigiUmate concerns exisr, though, as to how far the
government or judiciary are capable of determining wages.

Difficulties in comparison
Powerful arguments against comparable worth do exis[, howev-
er. Initially, enormous difficulties exist in determining wh«her

, certain jobs are of comparable wonh. Commentators cannoti even agree what constitutes "worth". Some define it in terms of
the skill, effort, and responsibility of a job, others define it in
terms of [he value of the work to an employer or to sociay at
large. Any such evaluation, therefore, necessarily incorporates
elements of subjectivity. Cases have even involved conflicts be-

. tween a job evaluation done by the employer and one done by
the employees. In addirion, statistics on which discrimination
claims often rest, can be attached on the ground that all relevant

" factors have nor been taken inro account, or [ha[ all the factors
' =1^" operating simulraneously to influence compensation received

have not been accounted for, or that the assumptions that the
statisUcian makes in selecting data are faulty.

Free Market
Another argument against comparable worth is [ha[ Lhe free

rnark« should not be interferred whh in the efficient setting of
wages. Although this might be a strong comention if a 'perfect
free market system existed, in a system warped by past pre-
judices where wages are deliberately ser lower for female-
dominated jobs and where women are confined to a limited
number of occupations, overcrowding them and thereby furth-
er forcing down the wages, this argumenr rings hollow.

Alternatives to comparable worth do exist but they have not
been very effecUve. Collecrive bargaining for union members is
a possible way to negoUate for pay equalhy, but the overall
under-representation of women and their inrerests in union
power structures has worked against [hem. hnegrarion of sex-
Segregated jobs is another possibility, bur due to [he low pay
and low stauis of many female-dominated jobs, little incentive
exists for men lO enter these fields. Comparable worrh is there-
fore, the most viable method to overcome past discrimination.
However, 11s consequences remain unclear since only recently
has it begun to be implemented on any wide scale.

Equal Pay Act, 1963.
The development toward remedying wage discrimination in the

Choosing the frame of reference for comparing various jobs is U.S. began with the Equal Pay Act (EPA) of 1963 which called
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for equal pay for equal or substantially similar work. It also
incorporared four affirmative defenses for a defendant on which
a wage differential may be properly premised viz.:- '

I) a seniority system,
2) a merit system,
3) a system which measures earnings by quantity or quality of

producUon or
4) any factor other than sex.

Although this Act helped attack the most blatant discrimina-
tion, it could not affect the most subtle forms such as where a
job primarily filled by women was paid substantially less than a
job filled primarily by men, although the jobs might be judged
to be of equal value.

Title VII, Civil Rights Act, 1964.
The EPA was followed by Title VII of the Civil Rights Act of
1964 which prescribed general equal employment opportunities
for women and minorities. For many years, it was unclear
whether Tirie VII, though the Bennett Amendment stipulat-
ing that in the event of conflicrs the provisions of the EPA
would not be nullified, was also limited to providing only a
remedy on [he basis of identical or substantially similar work.

In 1981, however, the Supreme Court ended much of the con-
troversy with its decision in County of Washington V. Gunther
[452 U.S. 1961 (1981)] when it ruled that the Bennett Amend-
ment did not restrict Title VII's prohibition against sex-based
discrimination to claims of equal pay for equal work. In Gunth-
er, the County of Washington had conducted an evaluation of
1[s compensation system for prison employees and then paid
prison matrons only 70% of their valued worth, whereas male
prison guards were paid their full evaluated worth. Although
this case opened the door to comparable worth claims, the
Court deliberately smed it was not ruling on the controversial
theory. The debate today focuses on how far Gumher can be
extended or limited since the Supreme Court has thus far de-
clined to clarify its position.

dence. Before Gunther courts refused to accept any comparable
worth evidence to prove a discrimination claim [Lemons, Ger-
lach u. Michigan Bell Telephone, 501 F. $up. 1300 (Ee.KD.

Mich. 1980)]. After Gunther the courts have split. In Briggs a
Ci{j/ of Madison, [536 F. Supp. 435. (W.D. wIS. 1982)] the
district court allowed evidence of comparable worth between
nurses and sanitation workers, consisting of testimony by ex- ' "
pert witnesses and statistical comparisons of wage rates without
relying on an employer evaluation to establish the prima facie
case of intentional discrimination. The court made it clear,
however, that it only accepted [he comparable worth evidence
in this case because the two jobs had substantially similar work
requirements and conditions and.therefore levels of skill, effort,
responsibility and working conditions could be compared.
Other cases which have also allowed gross statistical disparities
to constitute prima facie proof of an intentional pattern and
'practice of discrimination are Melani u Board of Higher Educa- qt
tion of the Ciy of Neu) York, [561 F. Supp. 760 (S.D.N.Y. '
1983)] and Heagney v. Univ. of Washington [642 F. 2d 1157

(9th Cir.. 1981)].

In direct contrast to Briggs, is Power a Bany Coung, [539 F.
Supp. 721 (kw.D. Mich. 1982)] where the district court.refused
to allow comparable worth evidence to form the· basis of an
independent claim. Matrons for county female prisoners had
claimed that their jobs were of equal value to those of male
correction officers who supervised jail inmates. Here, however,
no evidence was introduced to show that the positions were of
similar value, only that .the women were paid less. Perhaps if
the court had not had to make its own evaluation of the worth of
the jobs, the claim would have had more success.

Disparate Treatment
Two main branches of suits on the basis of sex discrimination
exist under Title VII - disparate treatment and disparate irn-

. pact. A disparate treatment case prohibits intentional discri-
mination based upon impermissible criteria and must present
evidence of the employer's discriminatory motive, showing that
the employer did nol act accidentally. This can be done through
circumstantial evidence such as gross wage disparities between
male and female predominated jobs under the same employer,
as well as direct evidence, such as an employer's statement that
women need not be paid as much since they are not rhe primary
wage earner in the family. Once the plahniff has established a
prima facie case, the employer need only give a legitimate non-
discriminatory reason for the wage disparity, and then [he
plaintiff must show this is not the true reason. [Texas DePi. of
Community Affairs zl Burdine 450 U.S. 248 (1981)].

Plaiantiffs in cases along this line have had limited success.
Guniher was a disparate treatment case and so was Ue v. Wes-

tinghouse [631 F. 2d 1094 (3rd Cir. 1980)] where again the
acuial wage rates of the women were less than their job evalua-
tions would indicate. Both cases involved direct evidence of
intentional discrimination since [he employers, despite adopt-
ing the evaluations, refused to abide by them.

More problematic are the cases where the intent must be shown
partially or completely on the basis of comparable worth evi-

In one of the most recent decisions, Spaulding q' Unia of
Washington, [740 F. 2d 686 (9th Cir. 1984) cert. denied 105
U.S. 511 (1984)], the court ultimately refused to find intentiOn-
al discrimination from pay differentials and comparable worth
evidence. Instead, the court decided that the plaintiffs evi-
dence did IlOl control for differences between individuals that —,i
can legitimately lead to their being treated differently - e.g. "v
seniority and education. In this decision, though, the compara-
ble worth evidence was allowed to establish the primafacie case
and only afier a careful consideration of the evidence did it find
it inadequate.

The most recent case in this area is AFSCME 19. Washingum,
[578 F. Supp. 846 (W.kD. Wash. 1983) rev'd, 770 F. 2d 1401
(9th Cir. 1985)]. In the district court, the plaintiff won on a
combination of direct and circumstantial evidence. For exam-
ple, an overall wage disparity of 20% existed and state officials
had even admitted discrimination. Later, however, die 9th Cir-
cuit reversed, deciding that the evidence of comparable worth
was not sufficient. Very recently, however, the case was settled,
giving [he plaintiffs substantially what they asked for, in large
part to avoid further protracted litigation.

...
Market Place Defence

The biggest stumbling block existing for a disparate treatment .
claim is the employer's reliance on the marketplace defense.
Under the fourrh affirmative defense of the EPA, the employer
can claim that the discrimination results from a factor other ",
than sex, such as the wages the market place forces him to pay ="
for certain jobs in order to attract enough workers. For exam-
ple, in Briggs, although the court accepted the comparable
worth evidence to establish the prima facie case, it eventually
decided that the employer was IlOl responsible for the discri-
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mination because the market forced him to pay sanitation work-
ers more in order to keep the position filled. If the courts
continue to allow this defense for discrimination claims, it will
vitiate much of the value of a comparable worth claim because it
is this very ingrained market prejudice which comparable
worth is supposed to combat.

Disparate Impact

Disparate impact analysis, on the other hand, is intended to
remedy practices that are fair in form but discriminatory in
operation. The plaintiff here need not prove discriminatory
intent on the employer's part, but instead inust show that
facially neutral employment standards distinguish between em-
ployees on a discriminatory basis. The burden then shifts to the
employer to show that either the plaintiffs statistics are flawed
or that the employers policies are job-related, justified by busi-
ness necessity. Even if tjie employer satisfies this burden, the
plaintiff can prevail by "proving that a less discriminatory
alternative would serve the employer's legitimate interest.
[Griggs zl Duke Pouxzr Co., 401 U.S. 424 (1970)]. Gunther,
however, raised the· implication that disparate impact under
Title VII did not apply to gender-based discrimination by im-
plying that intent is necessary. However, little discussion of this

point exists.

Relatively few cases exist in this area. One example, though, is
Kouba a Allstate Ins. Co., [691 F.2d. 873 (9th Cir. 1982)]
where an employer based the initial salary of a new employee on
his/her prior salary. Employees alleged this practice perpetu-
ated the effects of societal discrimination against women who
have traditionally received salaries below those paid to men.
The district court ruled the practice could not continue unless
the employer could prove the prior salaries were based on fac-
tors other than sex, relying on statistics showing that new
female employees as a class received lower starting salaries than
those paid to men. The appeal court, however, reduced the
burden on the employer, only requiring to show that use of
prior salaries was based on legitimate business reasons. Even-
tually the suit was settled, with the employer agreeing to change
its methods of serting initial salaries and to set up a significant

trust hind for the 2,500 women in the class.

Pounq ill Prudential Ins. Co. of America, [668 F. 2d 795 (5th
Cir. 1982)] continued this trend by deciding that reliance on
market wages was not a facially neutral practice within the
meaning of Title VII, but instead reasoned that every prudent
employer must look to the job markel for guidance in wage
setting, and that it cannot be held respoisible for these extrinsic
conditions. In this area, as with disparate treatment, the mar-
ketplace's set of wages remainE a powerful defense.

Other policies attacked under' 'disparate impact analysis have
been the "head of household" status used to limit the wife's
coverage under an employee's medical policy. In Wambheim d.
J.C. Penny Co., [705 F. 2d 1492 (9th Cir. 1983)] and Doihard Zl.
Rawinson, [433 U.S. 321 (1977)] where females as a group were
adversely affected by height and weight requirements, the
trend appears to be that the policy attacked must be suffi cienrly
discrete so that its effects can be isolated. Unlike with disparate

. treatment claims, comparable worth evidence will not be as
' helpful in isolating rhe discrimination because so many subjec-

tive factors go into setting wages that are not readily reduced to

statistical studies.

Evaluation
The latest status of comparable worth as a basis for sex discri-

mination claims remains unclear. The trend of the federal
courts has been mixed. In cases such as Briggs the courts have at
least been willing to accept, albeit in narrow formulations, some
types of comparable worth claims. Other courts, however, have
rejected comparable worth as a legitimate basis for such a claim-
power. Despite the inter-circuit diSagreement on the issue, the
Supreme Court has refrained from clarifj'ing its initial decision i
in Gunther. In several cases, the Court refused to grant cer-
tiorari to cases which would have forced it to directly decide the '
comparable worth issue. In parr this might be because it is
waiting for more clarification of the issue through the circuit
court decisions and through observing the effects of these deci-
sions. In addition, some plaintiffs appear reluctant to appeal
their cases to the Supreme Court due to its perceived conservat-
ism and their fear of an adverse precedent resulting which could
kill the whole issue.
The overall precedent laid down in Gunther, however, can be
construed in favour of a broader reading of Title VII. The court
there noted that Congress itself had indicated that a broad
approach to the definition of equal employment opportunity
which is essential to overcome and undo the effects of past
discrimination and that it "must avoid imerpretaUons of Title
VII that deprive victims of discrimination of a remedy without
a clear congressional mandare"

,
The Reagan Administration
At the moment, the federal government appears opposed to the
idea of comparable worth. Although officially the Reagan admi-
nistration has not taken a position on it, the actions taken by
most of his officials with EEO responsibility indicate that it is
strongly opposed to the concept. In fact, shortly afrer the initial
AFSCME decision was handed down, the Justice Department
hinted it might join the appeal on rhe side of the State of
Washing[on. It later backed down both because of the criticism
ir received and in light of the Spau/ding case indicating the 9th
Circuit would probably reverse. In addition, although compara-
ble worth legislation is pending before CongrCss it appears to
have little chance of success.
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State RespOnse
Many state and local governments, however, appear much
more receptive to the comparable worth theory. A number of
states have enacted some form of equal pay legislation and
many others are considering it. At the moment, though, this
legislation is restricwd primarily to state employees. For exam-
ple, in 1982 Minnesola became the firsr slate to enact legislation
requiring its mucicipalities to provide employees with equal pay
for comparable worth. By acting in good faith to rectify the
acknowledged wage disparity, Minnesota avoided the issue of I
back pay which formed a substantial part of the finalAFSCME !
settlement. Since Minnesota has not encountered many prob- 1
lems in the implementation of its programme, other states are
considering its example.

Since the root cause of the pay inequities between men and
women lies with the job segregation that has taken place within
the labor market, comparable worth offers one of the few viable
ways of auacking this ingrained discrimination. Without it,
women will be forced 10 forsake traditionally female-dominated
occupations to pursue higher-paid, male-dominated positions.
Although this offers an imperfect solution to women just now
entering the work force, it leaves the majority of women who
are already entrenched in those careers with no redress.

Jessica Hagen is a student of law at the Columbia Law School.
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Restoration of Lands to Tribals
Tribals were ostensibjy protected under tenancy laws. Hou)ez)er, experience showed that tribals

could easily be dbested of their land by non-tribals. In order to remedY this situation, the
Maharashtra GoDemment enacted the Maharashtra Restoration of Land to Scheduled Tribes

Act, 1974. Nirmal D. Suryawanshi explains the main Proz)isions of this radical piece of legislation.

The Government of Maharashtra by its resolution dated
16th March, 1971 appointed a Committee under the
Chairmanship of Mr. Vartak, the then Revenue Minis-

ter, to inquire into and report to the Government as io how far
the Maharashtra Land Revenue Code, 1966 and relevant tenan-
cy laws had been effective in giving protection to Scheduled
Tribes and to suggest suitable amendments. The Committee
gave its report on 7th April 1972.

In the opinion of the Committee the provisions of the Mahar-
ashtra Land Revenue Code and relevant tenancy laws were not
sufficient to protect the lands belonging to tribals. The Com-
mittee found several cases where transfer or exchange of
tribal land had been done in the favour of the non-tribals.
Under the guise of duly effecred transfers, such as sale or lease
for fixed period, the rich farmers easily divested the tribals of
their lands for a nominal price. Moreover, the Collector allowed
the transfer of lands to non-tribals rather freely.

The Committee made two recommendations. One, to pre-
vent alienation of land of tribals to non-tribals. The other, to
restore lands, which had been raken away from the tribals by
the non-tribals, to the tribals.

Maharashtra Restoration of Land
to Scheduled Tribes Act, 1974

The Government considered the recommendaUons of the
Committee. The first suggestion found realization in the
Maharashtra Land Revenue Code and Tenancy Laws (Amend-
ment) Act, 1974. (This has been dealt with in the June issue of
The Lawyers). As for the second suggestion, the Government
introduced a Bill, The Maharashtra Resroration of Land to
Scheduled Tribes, Bill 1974. The Bill was passed and came into
force on 1st November 1975 (published in [he Maharashtra
Gazette dated 28 May 1975, Part IV).

a) by act of parties, whether by way of Saie, gift exchange,
mortgage or lease or any other deposition made inier Dbos
(during their lifetime), or

b) under a decree or order of court, or
c) for recovering any amount of land revenue due from such

tribal or for recovering any other amount due from him as "iS
arrears of land revenue or otherwise under the Maharashtra
Co-Operative Societies Act, 1960, or any other law but does ,
not include a transfer of land falling under the Land Re-
venue Code.

Restoration of Land

The lands transferred by the uibals to the non-tribals are
now restored to tribals under Section 3 of the Act. Action for
restoration of such lands can either be taken by Collector of
District suo moto (on his own) at any time or by a tribal who can
apply to the Collector for restoration of his land. The time limit
for such an applicarion is three years commencing from the date
of transfer. The land however should not have been put to
non-agricultural use on or before the 6th July 1974.

If the transfer of lands between tribals and non-tribals has
taken place due to exchange of land, the lands exchanged have
to be restored to the other person.

In any other case of transfer which took place during the i
period commencing on rhe 1si April 1957 and ending on the 6th a"
July 1974, lands will be restored to tribals free from any en-
cumbrances (Section 3).

The lands, however, have to be restored io the tribals only if
the tribal gives an undertaking ro culUvare the land personally
and to pay such amount to the non-tribal transferee as the
Collector may determine under the provisions of sub-section 4
of section 3 of rhe Act.

As the Preamble of the Act states, it is intended to take steps Under sub-section 4 of section 3 of the Act, the Collecror, can
for restoring land io persons belonging io Scheduled Tribes. determine [he value of improvemenrs, if any, made on the land

by the non-tribal transferee.
The Act applies to the whole of the State of Maharashtra.

The Collector shall also determine the amount payable by the
' Ii defines tribal to mean a person belonging to Schedule tribal to the non-tribal for the land restored io him. This has to

Tribes within the meaning of the explanation to Section 36 of be equal to 48 times to the assessment of the land of the amount '
the Land Revenue Code and includes his successor in interest of the consideration paid by the non-tribal transferee for ac-
[Section 2(j)] quisition of [he land, whichever is less.

Non-tribal means a person who is not a tribal and includes The Collector, while determining the value of improvement
his successor in interest [Section 2(e)]. made by non-tribal, should consider the labour and capital

provided or spent on improvement, the current condition of *·-
Transfer has been defined as a uransfer in relation to land improvement and benefits accrued to the land due to such im- '

belonging to a tribal made in favour of a non-tribal during the provement. The amounts derermined by Collector are recover-
period commencing on 1st April 1957 and ending on 6th July able as arrears of land revenue. This implies that a particular
1974, either: procedure has to be followed.
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tored shall vest in State Government and will be granted to
other tribals subject to certain restricrions. (Section 5A)
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The Act makes a special provision in respect of restoration of
lands, belonging to uibals, which have been transferred by a
lease crealed by them in favour of non-tribals and which vest in
non-tribais due to the provisiOns of tenency laws.

Where any land of a tribal is, at any time on or after the 1st
April 1957 and before the 6th of July 1974, purchased or
deemed to have been purchased or acquired under or in accord-
ance with the provisions of the relevant tenancy laws by a non-
tribal and which has not been put to any non-agricultural use on
or before the 6th of July 1974, will, now be restored to the
tribals free from all encumbrances. The tribal, however, will
have to refiind the purchase price paid by non-tribal either in a
lump-sum or in annual instahnents, not exceeding [welve, with
simple interest at the rate of 4.5 percent per annum. (Section 4)

L

Appeal
j

An appeal is provided against the decision of Collector to the
Maharashtra Revenue Tribunal. The appeal should be made
within a period of sixty days from the date of receipt of the
decision or order of the Collector (SectioIl 6)

Revision is also provided against the order of the Collector to
the Revenue Commissioner of the Division. Where no appeal is
filed, the Commissioner can, either suo moto or on the direction
of the State Government, at any time, revise the order of the
Collector. This can only be done after examining the records
and proceedings of enquiry before the Collector. (Section 7)
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Enquiry
The Collector, before directing the restoration of land to the

tribals, may hold an enquiry as he deems fit. Rules, being
Maharashtra Restoration of Lands of Scheduled Tribes Rules
1975, have been framed for the procedure to be followed for
such an enquiry. For restoration of the land, the rribal has to
submit his application to the Collector stating his name, survey
number, area and assessment of land. He should also state the
address of non-tribal, the date of transfer and mode of transfer,
and consideration, if any, paid by the non-tribal transferee to
the tribal for the land.

The decision of the Colleaor, subject to appeal and revision is
final and conclusive. The decision of the Maharashtra Revenue
Tribunal in appeal is also final and conclusive and cannot be
questioned in Civil Court or. any Court (Section 9).

The appearance of pleaders and advocates is barred.(Section
9A).

The jurisdiction of Civil Court is barred in respect of ques-
tions to be decided or settled or dealt with by the Collector,
Commissioner and the Revenue Tribunal and the Government
under the provisions of the Act (Section 10).

Where the land is acquired in exchange by a non-tribal trans-
feree, the survey number, sub-division, area and assessment of
the land received in exchange by the applicant, the village talu-
ka and district in which it is situared, the valuation of the land
acquired in exchange by the non-tribal transferee, both valua-
tions being estimated at of the time of exchange have also to be
stated. [Rule 3 ('2)]

The Act has been included in the 9th Schedule of the Con-
stitution of India. It, therefore, cannot be questioned on [he
ground that it takes away the fundamental rights of any person.

On the basis of the records, if any, available with him and
where an application has been received under sub-rule (I), on
the basis of particulars given in such application, the Collector
should give notice to the non-tribal transferee and all other
persons interested in the land calling upon them to show cause
why the land should not be restored to the tribal transferee .
as the case may be, why the lands exchanged should not be
restored to the tribal. The notice shall specify the date, the
time, and place of hearing, intimation of which shall also be
given to the tribal transferor. [Rule 3 (3)].

The Collector, in his inquiry, has to record the statements of
tribals and non-rribals and their witnesses. He has also to ex-
amine the parties and their witnesses and after recording the
evidence he should decide the issue of restoration of land to the
tribal [Rule 3(5)].

The inclusion of [he Act in 9th Schedule of Constitution and
its validity was challenged in Kaniram Jagannath Lokhande VIs
State (AIR 1977 BOM.240) and also in Lingappa Panchanna
Appelwar VIs State of Maharashira [1985 I SCC 430] but the
challenge was rejected.

Though the Act was passed in 1974, it was effecrively stayed
till the decision of tEe Supreme Court in 1985. Thus ten years
have elapsed in the meanwhile. Under the Act the applications
have to be made in three years. It will remain to be seen
whether three years would include a period after the stay was
lifted.

" The Act is intended for the welfare of the tribals. However,
the illiterate tribals are still unaware 'about their rights, and [he
protection of the Act is not yet in any real sense extended to the
tribal community dwelling in the interior of the jungles.

Nirmal Siuyawanshi is an Advocate praciicing in the Dhule District Court,
Dhule, Maharashtra.

The Collector, after recording evidence shall call upon the
tribal to give an undertaking in Form III as required under the
Act to personally cultivate the land. After such an undertaking
is given, he has to pass an order of restoration. [Rule 3 (6)]

The decision of the Collector must be in writing and in the"
form of an order and he has to state reasons for such a decision
which shall contain a full statement of the grounds on which it
is passed.

These Grey Pages are a regular feature of
the magazine. They have separate running
pages numbers. At the end of the year they
will be compiled and indexed allowing the
reader to use them as a ready reference.

! The lands which are liable for restoration but cannot be res-
i" "" =" 'X f '7"f "- - _ The Latgyers Se:gtember 1986 .
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Once a Bank Guarantee has been given should courts grant injuctions restraining the bank from
making payment under the guarantee to the benificimy? Under what circumstances can this be
done ? What is the diherence between a guarantee, indemnity and letters of credit ? These are

some of the questions Anil Mehta discusses.

t\Guarantee is the simplest and rhe commonest form of
security a Bank takes, when a Bank disburses a loan. A
Guarantee is an accessory contract by which the

Guarantor undertakes to answer the debr, default or miscar-
riage of another person, known as the principal debtor.Being
an accessory contract, it necessarily involves some other person
being primarily liable. The Guarantor is liable only if that prin-
cipal debtor does not discharge his liability or if he commits a

default of the principal contract.
In India (unlike England) a contract of guarantee is gov-

erned by srature i.e. Secrion 126 of the Contrac[ Act. A Con-
tract of Guarantee is a contract io perform the promise or
discharge the liabiliry of a third person in case of his default.
The person who gives a guarantee is called the surety; the
person in respecr of whose default the guarantee is given, is
called the principal debtor and the person to whom the guaran-
tee is given is called the creditor, occasiOnally referred to as
the beneficiary. A guarantee may be either oral or written.

A Contract of Indemnity as defined under Section 124 of
the Coniraa Acr is a contract by which one party promises to
save the other party from [he loss caused to him by the conduct
of [he promisor himself or by conduct of rhe other person.

An Irrevocable Letter of Credit is a definite undertaking on
the part of an issuing Bank and constitutes rhe engagement of
the Bank to [he beneficiary or, as rhe case may be, to the
beneficiary and bonafide holders of drafts drawn and/or docu-
ments presented under i[, that the provisions for payment,
acceptance or negoriation contained in the credir will be duly
fulfilled, provided that'all the rerms and conditions of the credir
will be duly fulfilled, provided that all the terms and condiUons
of the credit are complied whh.

There is therefore a great amounr of difference between a
Contract of Guarantee, a Contract of Indemni[y and an Irrevoc-
able Leuer of Credit. In a Contract of Guarantee there have to
be three parties;(i) a principal debtor whose liabilhy may be
actual or prospecUve, (ii) a creditor and (iii) a third party
(generally the Bank) who in consideration of some act or prom-
ise on the part of the creditor promises to discharge the debtor's
liability if the debtor should fail io do so. His liabilhy is col-
lateral. In [he case of an Indemnky, however, the promisor
makes himself primarily liable and undertakes to discharge the
liabilhy in any event, provided, no doubt, [hat the indemnified
suffers a loss and such loss is proved to have been suffered.

The Tarapore Case
In India the law on guarantees is believed to have developed

since 1970 in rhe case of Tarapore & Co. us. Tractor Exports
Moscow (AIR 1970 SC 891). The Supreme Court in that case
was considering the in[erpre[a[ion of a confirmed Irrevocable
Leuer of Credit and not a Bank Guarantee nor a Performance
Guaramee.

Tarapore & Co. Madras (Indian firm) had been awarded a
contracr for excavation of a canal as a part of the Farakka
Barrage Project. The Indian firm placed an order for the 1¥
machinery, from Tracror Exporr Moscow (Russian firm). In
respect of this conrracr for supply of machinery, the Indian firm
opened a confirmed, irrevocable and divisible Letter of Credit
(L/C) of Bank of India in favour of the Russian firm, for
Rs.66,09,372.

The Russian firm supplied the' machinery to the Indian
firm. After using the machinery for some rime, it was found to
be defective. The Indian firm instituu:d a suit seeking an in-
junction restraining the Russian firm from realising the amount
payable under the L/C. The trial court granted the injunction.
The Appeal court reversed it. The Indian firm went to rhe .
Supreme Court.

While discussing the scope of an IrrevoCable Letter of Credh
and Bills of Exchange, the Supreme Court held that:

a) A Letter of Credir gives rise io a separate contract be-
rween the Bank and the Seller, separate and distinct from the
contracr for the sale of goods berween the seller and the buyer.
The autonomy of a L/C is enritled to prorection.

b) In documentary credit operations all parries concerned
dealt in documents and not in goods.

ic) A Letrer of Credir was a mechanism of great importance :yj
in International rrade and any inrerference by Courts with that
mechanism would have serious repercussion on International
trade, except under very special circumstances.

d) Once the seller complied with the requirements of the
Letter of Credir the Court will nor be justified in granting
injunction restraining the Bank from paying the seller.

e) There was an absolute obligation upon the Bank to pay
irrespective of the dispute between the buyer and the seller as to
whether [he goods supplied by the seller were in accordance
with the contract.

It is obvious that this was a case dealing wirh the interpreta-
tion of an Irrevocable Letter of Credir and not a Bank Guaran-
tee.

The Case of Godrej Soaps Limited
The next relevant decision of the Supreme Court is United

CommercialBank VIs Bank ofIndia and Others reported in (AIR
1981 SC 1427.)

Godrej Soaps Limited (GSL) agreed to supply to the Bihar
State Food and Civil Supplies Corporation (Bihar Corporation)
1000 MT of Sizola Brand, Pure Mustard Oil, [he rotal value of
which was approximately Rs.86 lakhs. Bihar Corporation Z
opened a Leuer of Credit with Unhed Commercial Bank (UCO
Bank) for [he sale price in favour of GSL. The Letter of Creciit
required compliance of cerrain conditions and afrer making de-
spatches from time to time. GSL presenred the documents for
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payment to UCO Bank in two lots. In the first lot, the total
value of the documents was Rs.36,52,960 and in the second lot,
the value of the documents was Rs.49,3l,496. When these

. documents were presented, UCO Bank refused to pay "Except
under Reserve" on the ground that the goods were described in
the R/RS as "Sizola Brand Pure Mustard Oil Un-refined". GSL
instructed its own Bankers, Bank of Iiidia to accept payment of
Rs.36,52,960, againsl the first lot of documents "under re-
serve". UCO Bank then paid Bank of India who credired the
account of GSL "under reserve".

The second lot of documents was also presented. UCO Bank
refiised to pay on [he ground (i) that there were discrepancies
and (ii) that some of the R/RS were "stale". UCO Bank refused
to negotiate the documents. UCO Bank thereafter called upon
Bank of India to refund to it the amount of Rs.36,52,960 paid
"under reserve" under the first lot of documents on the ground
that the Bills were not accepted by Bihar Corporation, due to
discrepancies. GSL demanded payment of Rs.49,31,496 from
UCO Bank under the L/C against the second lot of documents
enclosing a leuer of guarantee or indemnity executed by Bank
of India. The relevant portion of the Letter of Indemnity or
Guarantee states:

"In consideration of your having negotiated Documentary
Bills of Exchange drawn by GSL drawn OIl Bihar Corporation
under the Commercial L/C issued by UCO Bank, Bihar..........
We hereby "unconditionally " agree to hold you harmless and
indemnified for all consequences of non-acceptance and/or non-
payment of these Bills of Exchange by reason of the following
discrepancies. .. .. ... .... ... .. .... ...... ....

We have made arrangements for due paymem of these bills.
We fiirther unconditionally agree that in the event of the

bills being dishonoured on due presentation on account of the
above discrepancies..... to reimburse on demand the equiva-
lent of the abovementioned Bills.............. Notwithstanding
anything comained our liability under this bond is restricted to
Rs.86 lakhs.

Unless a claim under the Guarantee is made against us in
writing and received by us before that date, all your rights
under the said guarantee shall be discharged and we shall be
relieved and discharged from all liability thereunder"

The document clearly indicates that it was an indemnhy;
though the latter portion suggests tha[ it is a guarantee. UCO
Bank made the payment of the second lot of Rs.49,3l,496
"under reserve" and against the letter of indemnity or guaran-
tee.

Thus the payment against the first lot of documents of
Rs.36,52,960 was made by UCO Bank to Bank of India "under
reserve" and that of Rs.49,31,496 was also made under reserve
as well as against the Letter of Indemnity wrongly referred to as
Guarantee. UCO Bank demanded refund of Rs.85,84,456/-
from the Bank of India with interest at 15% This demand was
made on the basis of the Letter of Indemnity. The Bank of
India informed GSL about the demand.

GSL filed a suit in the High Court praying for injunction
restraining Bank of India from paying the amount of Rs.86
lakhs to UCO Bank and restraining UCO Bank from making
the recall. The judge appointed the Court Receiver for the
goods with power to sell the goocls. GSL purchased the same
goods from the Court Receiver's sale for Rs.18,53,000. He also
granted an injuncrion restraining Bank of India from making
the payment to UCO Bank. UCO Bank appealed, bur the
appeal was dismissed. The result was that GSL received
Rs.85,84,456 towards the price of the goods and also became
the owner of those very goods for Rs.l8,53,000.

UCO Bank appealed to rhe Supreme Court. The main point

_ _ .The Lazqyers

in controversy was whether the Court should, in a transaction
between a banker and a banker grant an injunction at the inst-
ance of the beneficiary of an Irrevocable Letter of Credit res-
training the issuing Bank from re-calling [he amount paid
"under reserve" from the negotiating Bank.

Letter of Credit - Sole Contract
The Supreme Court observed that a Letter of Credit consti-

tuted the sole contract with the Bankers. The L/C had no rela-
tion with any question that may arise between the seller and the
purchaser of the goods. The Supreme Court held that a Bank
issuing or confirming a Letter of Credit was not concerned with
the underlying contract between the buyer and the seller, and
that if such temporary injunctions were to be granted in a trans-
action between a banker and a banker, restraining a Bank from
recalling rhe amount due...... the whole banking system in this
country would fail.

On a closer examination, 1[ will be apparent'thar this deci-
sion relates only to Letters of Credit and nor Bank Guarantees.
However, some unfortunate reference lO the expressioni "Letter
of Guarantee" has been made.

The observations of JusUce Kerr, have been cited with
approval by Lord Denning, M. R. in Edward Owen Engineering
Ltd. ds Barclays Bank International Ltd. (1977) 3 WLR 764 =
(1978) 1 All E. R. 976). Lord Denning held that a performance
guarantee was similar to a confirmed L/C. He held thal where a
bank had given a performance guarantee ir was required to
honour the guarantee according to its terms and was not con-
cerned wherher either party to the contract which underlay the
guarantee was in defauk. The only exception to that rule was
where fraud by one of the parties to the contract was proved.

In Barclays Bank as [he defendants' guarantee provided for
payment on demand without proof or conditions and was in the
nature of a promissory note payable on demand, and the Plain-
tiffs had not established fraud on the part of the buyer, the
defendants were required to honour their guarantee on the de-
mand being made.

Barclays Bank was based on the language of the guaranree
and not a general proposition that every Bank Guarantee was a
promise to pay.

Ultimmely, the Supreme Court observed that injunction
could not have been granted as GSL had not emblished a
(prima facie) case viz. that there was a bonafide contention
between the parties or a serious question to be tried. Hence
UCO Bank could not be prevented from re-calling Rs.86 lakhs.
It may be noted that this decision does not relate to Bank
Guarantees but relates only lo L/Cs.

The MSEB Case
Then came one more decision of the Supreme Court in the

case of MSEB VIs O.L.H.C. Emakulam (AIR 1982 SC 1497)
In this case, Cochin Malleables (P) Ltd. (in liquidation) had

furnished a Bank Guarantee (in lieu of a permanenr deposit) in
the sum of Rs.50,000 in favour of Maharashtra State Electricity
Board for goods supplied by CMP Ltd. to MSEB pursuant to
tenders from rime to time invited by the latter. The relevant
part of the guarantee was as follows :-

"The Canara Bank Ltd. hereby agrees unequivocally and
imcondiUonally to pay within 48 hours on demand in writing
from MSEB ....... of any amount upto and not exceeding
Rs.50,000......."

The Supreme Court, whilst construing the document held
that "it cannot be disputed that the terms on the basis of which
the Electriciry Board has claimed the amount from the Bank
constitute a contract of guarantee and not a contract of inde-
mnity. Under the document the Bank had undertaken to pay
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any amount not exceeding Rs.50,000 to the Electricity Board
within 48 hours of the demand. The payment of the arnoum
guaranteed by the Bank is not made dependent upon proof of
any default on the part of the company in liquidation."

The Supreme Court held that since the Liabiliry of the Bank
was absolute and unconditional, the Bank could not be res-
trained from paying the liabilhy. It may be noted that this
decision does not lay down the law on interpretation of Bank
Guaramees. The Supreme Court also did IlOl make any refer-
ence to its earlier decision in UCO Bank VIs Bank oflndia (AIR
1981 SC 1426.)

Let us now examine some of the decisions of several High
Courts of our country which have interpreted Bank Guarantees.

ETC Case
In State Bank of India VIs Economic Trading Co. & Ors.

(AIR 1975 Cal.l45) Lohia Jule Press Pvt. Lrd. (Sellers) (Ljp)
agreed to sell to the Economic Trading Co. (Buyers) (ETC)
27,12,900 pieces of polyhene bags at Rs.270l- per 100 bags
FOB Calcuua of the total value of Rs.73,24,830. In the con-
tract, there was a guarantee clause requiring the sellers to
obtain a Later of Guarantee for 20°/o of the face value of the
goods sold in favour of the consignees within three monrhs of
the expiry dare of [he L/C and the Letter of Guarantee was
required to be valid for claims to be filed by the buyers or
consignees within three months of the expiry dare of the Letter
of Credit. This Letter of Guarantee was also required to be
"unconditionally payable on demand".

LJP requested State Bank of India on 25[h Augus[ 1967 for

a packing credit loan and performance guarantee for
Rs.l4,65,000 and sUpulated that such a guarantee should be
given in favour of Alexandria Bank of Cairo (ABC Bank) who
were the Bankers of the purchasers. The Suite Bank of India
requested ABC Bank to execute an unconditional guarantee for
Rs.l4,65,000 in favour of Defendant NO.2 representing 20%
FOB value of the goods.

LJP requested Slate Bank of India on 25th August 1967 for

a packing credit loan and performance guarantee for
Rs.l4,65,000 and stipulated [hat such a guaranree should be
given in favour of Alexandria Bank of Cairo (ABC Bank) who
were the Bankers of the purchasers. The State Bank of India
requeswd ABC Bank to execute an uncondiUonal guaranree for
Rs.l4,65,000 in tavour of Defendant No.2 representing 20°6

FOB value of [he goods.
On 3rd September 1967, a Letter of Credit for Rs.73,25,000

was opened in favour of the LJP. by ABC Bank at the instance
of SBI. On 4th September 1967 there was a letter of undertak-

ing by ABC Bank for Rs.l4,64,966 in favour of the buyer viz.
Egyptian Chemical Industries. It appears that there was an
alleged breach by LJP in supplying the goods. It was the case of
the foreign buyer that the qualhy of [he goods meant to be
supplied and inspected by the surveyor was not according to the
specificaUons. The foreign buyer therefore purported to cancel
[he contract. LJP alleged that the jute bags were manufactured
according to specification and that therefore the cancellation or
the repudiaUon of the contract by the foreign buyers was
wrongful. SBI received a [elegram from the ABC Bank on 28th
November 1967 calling upon payment in terms of the Leuer of
Guarantee. LJP on the same day filed a suit against Defendams
Nos.l, 2 and 3. SBI was not made a party. In the suit, LJP
alleged that the purported cancellation or the repudiation of [he
contract by the foreign buyer was wrongful and asked for in-
junction against Defendants Nos.l and 2 restraining rhem from
claiming or receiving any money under the letter of guarantee
and restraining Bank of Alexandria from making any payment
on account of Defendants Nos.l and 2.

The Trial Court granted the injunction sought by LJP and,
in appeal, the Division Bench of the Calcutta High Court whilsr
referring to the decision of Tarapore & Co: (AIR 1970 SC 891)
held that the principle governing payments under a Letter of
Credit will nor apply to a contract or a Leuer of Guarantee
given by a Banker to a Bank.

K
L/C and Bank Guarantee-Distinction

The Calcutta High Court, relying upon 11s earlier decision in
tlie case of MMTC VIs Suraj Balaram Shetg [(1970) 74 Cal.
Weekly Note 991] held that the distinction berween an irrevoc- F
able Letter of Credil and a Bank Guarantee was not merely one i
of function. The more Unponant point of this distinction was
the autonomy of an Irrevocable Letter of Credit and the de-
pendence of a Bank Guarantee on a contract between the be-
neficiary of the guarantee and a third party. Payment under an
irrevocable Leuer of Credit did nor depend on performance of %
obligations on the part of the seller except those which the letter
of credit expressly imposed. There the obligation was of the
Bank to the beneficiary. No third parry came into the picture.
In the case of a Bank Guarantee, however, by definition the
third party was always on the scene. Unless there was some
act of omission or commission on the part of the third party,
payment under a Bank Guarantee did not become due. In
other words a Bank Guarantee did not enjoy the autonomy of
an irrevocable Letter of Credit. In the case oi a guarantee
there was always the question of a contingency on the occurence
of which the guarantee became enforceable. A Bank Guarantee
like any other contract was no more or no less than the party
had made it. Payment under a Bank Guaranree like payment
under a Letter of Credit became due only on the compliance
with the terms on which the Bank was [o pay under the respec-
tive documents. The Calcutta High Court hence held that the
injunction granted by the trial court was justified. This was the
first decision which makes a distinction between a Lerter of
Credit and a Bank Guarantee.

The Texmaco Case

This case was followed by the case of Texmaco Limited VIs za"
Staie Bank of India (AIR 1979 Cal.44)

Texmaco asked for injunction againm Stare Bank of India,
Srate Trading Corporation of India and Projects & Equipment
Corporation of India (PEC) res[raining Stare Bank of India
from releasing or making any payment to STC or PEC under or
in respect of a performance guaranree issued by State Bank of
India. The relevant porUon of the guarantee by State Bank of d
India in favour of the STC was as under :-

Relevant portion:-
.

"Now this guaramee witnesseth that: i
l. In consideration of the aforesaid premises and at the re-

quest of Texmaco we, the Bank, hereby irrevocably and un-
conditionally guarantee that Texmaco shall perform in an

orderlv manner, [heir contractual obligaUons under the Back to
Back Contract and in the event of Texmaco's failure to do so,

the Bank shall pay to STC on its first demand, any amount
upto Rs.49,50,570/- without any contestation, demur or pro-
test and/or without any reference to Texmaco and/or without
questioning the legal relationship subsisting between STC and
Texmaco."

The Court, after considering rhe decisions reported in Tara-
pore S.B. Shetiy and Economic Trading Co., and the decisions of * =
the English Court in Harboule held rhar whether the Bank was
obliged to pay and pay on what terms must depend upon both,
in the case of Bank Guaramee and in the case of Letter of
Credit, on the terms of the document. To be coniinued

: i " "'tirii" I'll 't'f Bombav Hiah Court



L
"3jp

d

Y1Y

,

*
+
,

l

!

I

I

lb.

' -ji-

IJh.
dP

.

JJ

q

................,....-................ .IT74

|'))')))))))))))));))):)):))):):););))):))))1)))))))"::,,) ))))1)))\'"))))))))))))))|
.0.U!.o.Y000000«...0..0B000.000D0p,000U0Uep·p00p·v0· qp··mp·~u~q~·qu~^'~UuN'··~u~Un'"))"~g"u~"""""'u'""'"'"'""'U"'"'""'""'"°""°°""'""z)))E)))))))))))))))))))))))))))))))))))))))))))))))))))m)))))))))~MMumke$a)' )))"a))))))))))'?9PA,!9,"ht',"'))))))))))))))))))

---.·-···············WMFK
......¢..................0.0q0.0000e000p000»0pe0ouo·0·····e·····p···*··········0··00·· ···P·¶~···· ·····'·"" ""·'"'°·~·""°"""""'°·····"····"°°""""'°""

, . Y " , , , . . . , ,))···"~": '°°"""""°"""""""""";:""'""°"""":;))):))))))))))))))n@0n)gm)))))))))))))))©))))))))))))))')'")'""":)'. -- '. ap")),,"""")'))'""")))
4

" " ." ' "" · ' . ":::::::":±:":::.::::::::::::::::::'" " " " " " i);:" "")::0:~:):):)));;)3)):)))))))))).::
qpo:::::::':¢:::)::::::::::::::::::::::i:::::::'"°""""""°"°' """ °""""""°"'"'""""""""
·^·~·····7·······-·····"'··""'"w':::::::t:::::::::))::::::::::::::::::::"::::::::::':::::::::::::::'::::. , ·0·0·e0·p··0'·?···························°······'"··--·"·"-°"""°"""""

m···-···········""° ~M'mµ~'u~N~~~~~~~~uN)uuNuuu"uu'""u~""unu~~~')"N~)"~'N'""U~'U"""""""""'"""'""""""""° """°"""""'"u""""""""""""""""""'""""°'° — A.
m··""·""·"""""""'"""···""""""·""""".°·0.·····°······"·""'·"·""'°""°"°""""°"°°°"'o·""""·"" """°""""°"""""""""""""""""'""'""""""°""""°"""""""°"""""""'"""""""-~

. . . - ,. ' ' ~.ip· " ::::::::::::::::::::::::;::::.
::::::::S:::::::::::::::m::::::::::Fmm=:):::::::::::::::::vee0~0!00.0e00000m©00wp©f0.p0000·00··p·e··0b0«e00b0p

.' ::::::::::i:::::::':':::::::::::..0············o·w·0·00p000""""""°""""""""""""'"°°"""
m&·0pe$ge00.^00e00v0·pp0v00^0.06p00ep000pe0qp·t0w qpo ,

060pV006·p%0ee0.we0000¢0we000ep©f¢0-ppww¢.v·..!..0.!0e"*0epp·····6··p¢·¢000e.0o.e0B¶o¢.0D0 00060p060e00Hp0000pv0

:·:·:E::::::::::·::::::::::::::!:):::::":::::::::;::::::·:·:·::::::;:'::'::::::::::::::::: :::::s:::::::::::::::::::::::.::::::::::::::::::::::::z::::::::::;::::::::::j::::::::::::: :
·040+000e..w*rfop.v0000000-vpU·o!v.0000*0pVp.000..000fpp0.

000e+pvep·p49000p09p00p]o*w0..00p0e···0ee·000e0p060*0ep0.*b.p00000p00fp9©f0n p0¢00ep»0600eewg.000U0000.p..e0!00·0 · ··

B))):i))))))))))t;);))"),:i))))i.i"))),;):i))').)))))))i)))))2';;)));))))));':);))))))))); ))))?)))))))))))))))))))).)))i))));))))?))))))))))))))),')'););)));)):))!))))))))))))))))) ))))))))));))))))))))));));;))))))
" ::·:·::::·:!;:::·::.::::::::::::::!::::::::::::":::::::::::::::::::::::::;::::::J ::::::::::::::::::::::::::::::::::::::::::::.::::::::::::::::::::::

. w000.^0ou"0p0000"p'w'0.0.0D00e0e000wp0p0o000w00po00p00e000000000p000000p000Dw0*pep00p^0000 .p60·6·p·e···0000·e0·00000p00rwp _ 80pe.p0.00v00p9v!!op..-v.00pe60e0006p..000909v!0pvp00000P00p0e0·0·

m"""°"°"""""""""""°°"°°""'"""""°"""""""'""°"""°"""""""""°°"'"°""""°""""'°"""""""""°"°" """°""""""°""""°°"'"""""""""""""""°"""""""""""'&"""'""""°°°""""""°"""""""°'""""""""""""" ""°"""'"""°'""""""""'""""

wB00¢p00000ppU·00"0v0p@.g0epDvv0*wv00.000«000pp0··0··p0 .0··~p~e·qup""""""""b "wmLw—

j^b"""""'°mm,"

········":::j::::i:::'""""""""i""p'"""""mw"·""m

. :::::::::<:::::::::q::::;::::::::::::::: .::::.:::" :) q " ·V y
B)));:))i);)";;):));)););:);));:)"t")))));;));)));)))))i:);)))):;.))))))):)))"""°""°""°'° "°"°° """ """""""°'"""""""' ' "" r · qp

.. ....0.........·.·.·· ······0·····0·······°"·'M ""qrwqu· ·p%·qp· ··· ··· " 'p
_..................................b·.·.··········e··m""-

AmmL°mw "dP
quuppj~~q~wp00¶uuNy,00  mv

0

. qu~.l~q~..unqU~UnU~¶~~p""""mW¶mmW' _

JW "

"" qµ~^~~q~q~·p·; mL "rm"W
0...^e0000000·000p.0o.0000p.Dp00eopo0e.o.¢00q'00pp0eqp000p·0o0¢B00000000U·000©6e.0..0b0000 op °~n·e·m

····Y···--············..·0·········..0.v'.······......c...·.··········"""°'"""&""m"W""".'" """" _ ""'"'"'"""'"""'""""°.T """·¶h,""wlmmL'lrvjl "Wd¥""·""""""'""

W:.dy:::::::t::·:::::¢::::W··'""""°-'"°""'"W""""".°."'"""°'"""""""""""""""""°"-".""

— ·""'"""""""'"°""""'""":m"" pqp······-n~~q~j'~··"·····'uu~'u'··--·~)')m~··m~'U~qN···"····'uuuu~~u'·······-·······

Y W""'¶VQ

w p "

".¶kl:y -

qp.
q~ a 0p0yd0·00b©000.¢p 00~~.

qb 0 0
¶pqp p

00
qp 0

¶p ..
p.

qpo a.
4p

0 0 0

oqpo

qub

qp qp
o lr

0 qp

. ...qp

"...,..X............·.........%..g........6....:...··.····· ·······
p

····¢w0000»00F00000r000p00o······· ·

, ::::::::l:::::::::::::::::::::l:::::::::::::::::::::::::::::"»
.

. 46

·qp·~u~ · ·qp

.

" ::::::::m::::::::::::::::::::::::::·::::::::::::::::::::::::=:::
0 ·"

qpqp
······0··········'···""""

¶mmL"·°°«"°¶IW " ::.:.:X::::::::::::"::::::i·:"···¢..,..··0:ed.....'.p......
...£....0~......."6....···················

' ""':::4::·:::::::X;:::::::::::::::::·'NU'······Admk

. ..00MU00pf»fw0.0.00e0p0g.+0·600000p0,wwfo,.0000*000000000000§v.e00.0000000000p0"0%+0'000P' py~qp~p00b'000q~0··¶p
p0:0000·0?0e.qq..00.00·0000pp0·°"""°"""""··"0°"° j0.........004v0p...0·0D00p0p00·000o0ee00©o0¢v.00o00D000U00·+·-

.0e0+·00pqe¢000p0p40p0p0o0¢»0»0q000000000Bv0¢0·

. ::::::::S::::::::::::::::::::::::::::::::::::::::::::::::::::::::.........0....·.·0·0····· ·········'·············-

0000~·'000e0pe00pp0.ve00p0000000000··

9p0y~»0bw0»0P0000Pw000BQ0000··+·.^""Y"

····"""··00...+4or.^....·····---·······················.·90····............0....0··0·'··· ·-'~"·'~"~'~'~""""""'"°"""

p f

..... · °""'""""""""°"""""""°"""""""""""'"""""""""""""°"

fm:::::: ""'
qp · p qp0qp00 0

·"·""""""""u""'""""'"'"'"""""""""'""'""'""""'""'"""""^""""""'""""""""""""'""""""'

. .....^...po..d···············u"""""""""°"""""" ""

::::::::m::::::::::
 :....^..·······"····""""'"""'""" ""..b................,....-.

.4NuUup.qMba00pwqp9 .0.o0p00ep000pbp0o·op~)j~~u~·qn····qp··-··"·""'

. ::"::"::)::::::::·X:°'"::::" "

r0.V0p0000g0ope00w0w0000q0p0p0e©ej00pov

·q0

'7"'"""" 

: ·JL.._

,.e,....ee.0.0q0©e00.w00p0p0¢pp00©0Um0p©we000p0·Bepe000e0p0.p.e000eo¢0e0···p···0e""""""""" """'""'"'""':::::::...::)))):eZ

--·-·-···-·····-··-· ·---·-·· ···:: "mp" ···  )

....»0b000epe0e.~pw.e00e0000.000···Fv""····°"·e·.0···· qp·'----·-t...··e·····qp· '"'"" ·°i
...:¢:::::::::=:::::::::::::::::::::: "'·:.··" ········:!T.::::::::::::::::::::::::::::::::::::::::::":::::::::::"::......- .-.···--t"r:::::::.-:::::::;::::':. 

gp
.

~ j£
"'\

dFP

~

¶



SPECIAL REPORT
: II - -— — -

In Bondage — Kolse Bhatti Kamgars
There is grozoing realisation that the Bonded Labour System is all peroashe in India. Maharash-

tra has escaped notice in this respect, till recentjy, when social actioists started organizing the
Adhasi coal-kiln workers in the Sindhdurg, Raigad and Ratnagiri districts of Maharashtra.

Deepti Gopinath describes their condition and the e/j'oFts to organize them.

, The Konkan region of Mahar-
ashtra comprising the districrs
of Sindhdurg, Ratnagiri and

Raigad are famous for their moun-
tainous terrain and green forests. From
these districts about 2.5 million tonnes
of timber is converted into coal every
year. Much of this business is carried
on illegally, without any permission re-
quired by law. The story of the coal
making itself is a black one. This in-
dustry though not recognised by the
Labour or Industries Department has
not only denuded the fores[s bur has
sent about 40,000 Adivasi men women
and children to labour in kilns and
turned them into slaves in bondage.

Uchal and Bondage
In the districts of Thane and Raigad

are many landless tribals mainly Kat-
karis and Thakkars. Once the agri-

. cultural period of ploughing and sow-
r ing in the momhs of June to July are

over, these labourers find themselves
whhout any work. Usually, on fes[ival
days in the months of August to
September, the agents, who are the
local hench men of the coal kiln owners

begin to trickle in on [he settlements of
the Adivasis. They pay to the labourers
advances of money (this is known as
Uchal) on the condition that they will
agree to work on the coal kilns in the fol-
lowing kiln season which begins in the
middle of November. Uchal may range
anywhere from 100 to 400 rupees de-
pending on the needs of rhe conrractor.
In tiiking this money, the Adivasi com-
mits those 7 months of his life and rhat
of his family between mid November
and June into the hands of the coal kiln
owners to be taken wherever the own-
ers and land contrac[ors decide.

After Diwali, by the second or third
week of November, the contracror or
owner comes to the Adivasi settle-
ments with trucks. The Adivasis,
young and old, women and children
(each labourer also takes his family
along to work in the kiln though wages
are calculated only for one person) are
herded inro these trucks with their
meagre belongings and taken to the
site. The coal kilns are situated deep in
the forests near the site chosen for tree
felling. Each family is deposited on a
kiln site separately from the next kiln
and family, separated by miles.

Contractors and Owners tie-up

Since this land is non-cultivable the
farmers let out these forests for a
period of 7 months to the contractors
on an oral agreement. The contractors
take these forests for felling of trees
and the processing of coal in the kilns
at rates varying from Rs.50-500 per
acre. Of this, about a third is paid as an
advance and then may be later a small
amount to keep him pacified.

The land on which the kilns are phy-
sically located has to be non-
agricultural. If i[ is not it has to be
converted for non-agricultural use by
getting rhe permission. This can be
done only by the owner of the land.
The contractor, taking advaritage of
this rule, instead of buying the trees

The Lauyers September 1986

for coal making, enters into an oral
agreement wiUi the land owner to
purchase the coal produced by him.
Therefore, i[ is the land owner
apparently who applies for permission
to convert the land for temporary non-
agricultural use. In facl, die contractor
arranges for everything. Similarly,
other permissions such as that to eut
trees (other than those species banned
from cuuing) are applied for in the
name of the land owner.

Conditions
The Adivasi labourer and his family

are dumped on the site of the kiln and
left with the sky as their roof. Nauiral-
ly there is no quesUon of providing
clean drinking water. Water is often
located as far as 2 km away from the
kiln, from where it must be fetched
and carried for both to use on the kiln
and the needs of the household. On
arriving at the site, the Adivasi labour-
er with his family builds a shelter and
settles down to live at the kiln. Every
week on the bazaar day, the labourers
of the various kilns meet in the market
with the contractor where the labourer
is supplied with about 8 kilos of Jawar
and 2 kilos of rice (depending on [he
size of the family) and the insignificant
amount of Rs.4 to Rs.lO as kharchi
(loan) for his survival through the
wcck. These workers are paid no
wages at all. Cost of the grain for about
30 weeks amounts to about Rs.800 to
Rs.900 and the kharchi to RS.200 to
Rs.300. All this is given as further
loans.

Coal Making
Preparing coal from timber is stre- .

nuous work. Forests are demarcated
by the contractors. The nrs[ step is the
felling of trees which the men do by
themselves. If the tree felling in a par-
ticular area is especially a big job, some
extra workers are employed (only for
that job) and these labourers wages arc
deducted from [he wages of the Adiva-
si who belongs to that kiln.
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The making of coal is a highly skil-
led job. The tribal must exclude the
banned varieties and cut the remaining
trees, chop it to the appropriate size,
carry it to the site. The wood pieces are

".y arranged, then covered with dried
grass and lastly with fine damp soil. At
the bottom small gaps are left as outlets
for air to keep the wood burning at a

"$- steady rate. The kiln is lit from the
bouom and a 24 hours watch has to be
kept for a full week. From the quality
of smoke, the adivasi identifies at what
stage the coal is. At the final stage, the

6 kiln is extinguished, by throwing water"±:= over it. The coal is then sorted out and
\ t

" heaped. In a season, each family sets
up three to four kilns at least, produc-
ing approximately 500 gunny bags of
coal.
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Low Wages
The felling and cutting of trees and

the preparing and firing of the kiln are
done by the men. All other jobs are
taken care of by the women and the
children. Each labourer on average
produces 600 bags, which means that

- he is entitled to Rs.3600-6000 aswages. But this is never paid to him.
No owner keeps any account of the
production of the labourer. Besides,
initially, uchal is advanced. Later the
grain and kharchi are indebted to the

: labourer. Then a suing of other ex-
"« penses (like the cost of extra labour

and supply of grass) are added. The
labourer is charged for the cane bas-
kets for carrying coal, the tins for car-
rying water, the cost of his transport
from his village, clothes, chapals, the
cost of bhaui puja performed by the

"" owner where mutton and liquor are
served, the baksheesh or gift given to
him at festival times, the cost of jag-

. . gery which is used in tea during the.k'

night watch. Even the cost of a tin can
used by the labourer to wash himselfis
deducted from his advance. Often at
the end of the season the labourer is
shown to be in debt to the owner.
Rarely does he ever manage to carry
back with hih more than Rs.100-200.

. Questioning the calculations of the
contractor does not arise. Many times,
after the coal has been transported

. -.xS- away, the labourers are deserted with-
' out settling the dues, and are left to

walk back home together with their
wives, children and belongings for a
distance of 300A00 kms.

Transporting Coal
Once the coal is ready, it is packed

into bags and has to be carried to the
depot. Carrying coal to the depot is
done by the Lamans (a Banjara tribe)
Rom the district of Ahmednagar who
walk up to the kilns with their bul-
locks. Ahmednagar is a drought prone
district. Taking advantage of this, the
kiln contractors engage the Banjaras in
the same way as the Adivasis by giving
them loans for fodder, which is not
available except in the monsoons. The
banjaras walk up the hills to the kilns
and after three weeks they reach the
site.

If there are rains and the bulls can-
not climb up the hills, the women folk
carry the coal down to the roads on
their heads. Only the transporting of
the coal is done in the name of the
owner. The contractors earn a profit of
upto 200% on their investments.

Organising -
The Kolse Bhatti Kamgar Sangatha-

na is a federation of 12 organisations,
all working amongst the tribals. Since
1984 they have been conducting sam-
ple surveys of the tribals and their
work patterns and circumstances. On
studying the collected facts and fi-
gures, their state of bondage became
glaringly evident. Violations of the
Bonded Labour System (Abolition)
Act 1976 were apparent. Throughout
the season, these labourers forfeit their
right to work for any one else of their
choice. They also forfeit the right to
move freely throughout the territory.
They are forced to work on the kiln, by
kiln owners who beat them up if they
attempt to escape. They are given no
medical benefits.

labourers working in a Bonded Labour
System. Under the Act bonded debt
means an advance obtained or pre-
sumed to have been obtained by a
bonded labourer under or in pursuance
of the bonded laboy scheme. Bonded
labourer means a labourer who incurs
or has or is presumed to have incurred
a bonded debt. Bonded Labour Sys-
tem means the system of forced or
partly forced labour under which a de-
btor enters or has, or is presumed to
have entered, into an agreemenr with
the creditor, in consideration of an
advance obtain&l by him and that he
would render by himself, any member
of his family, or any person, dependent
on him, labour or service to the credi-
tor for a specified period or for an un-
specified period, without wages or for
nominal wages.

By any account the workers are enti-
tled to be declared as bonded labourers
and rehabilitated under the Bonded
Labour System (Abolition) Act.

The Sanghatana has in accordance
with the Act, asked for declaration that
workers be declared as bonded labour-
ers, for all unsatisfied debts of the trib-
als to be extinguished, for a '"""""-"'"""
wages committee to ensure '""['-"""1' ¶·r
wages and vigilance committees to be
set up to provide for the economic and
social rehabilitation of the freed
bonded labourers. They also demand
that the Disuicr Magistrate be asked to
inquire into the system of bondage and
ensure payment of minimum wages.

The Sangarhana argues that by de-
finition under the Ace Uchal is a
bonded debt, the workers are bonded

The Lauyers September 1986

The High Court on a leuer petition
has directed the State Government to
enquire into the allegations of bondage
and submit schemes for rehabilitation.
It remains to be seen whether the State
Government is really serious about en-
ding the system of bondage in"Mahar-
ashua.
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Divorce by Mutual Consent
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The ProUision relating to dhorce by mutual consent zoas introduced in Hindu Law by the Marriage
Lazo (Amendment) Act, 1976. In the Special Marriage Act, this Pnwision has existed from
inception. Just as the parties can obtain a consent decreefrom the cQurts under Order 23 Rule 3 of

the Chil Procedure Code (CPC), so they canjfile a petitionfor divorce under Section 13B of the Hindu
Marriage Act 1955 to obtain dhorce by mutual consent. Farida Pardawala traces the radical tum the
law is taking in this sphere.

Conditions

The requirements for the, pre-
sentation of the petition by
murual consent are the follow-

ing:

l. The spouses have been living separ-
ately for a period of one year.

2. They have not been able to live
together.

3. They have mutually agreed that
their marriage should be dissolved.

After the presentation of the peti-
tion, the parties have to wair for six
months, after which they can apply to
the court for a decree of divorce dis-
solving their marriage. The parties are
also Ree to withdraw their petition
within that period.

Changes
Recent judgements under Section

I3B of Hindu Marriage Act 1955 are
good examples of judicial social en-
gineering making divorce easier.

In fact, even as far back as in 1981,
in Indrauul VIs Radheraman (AIR
1981 ALL.15i) Justice Deoki Nanda
observed : "The policy of law having
undergone a change after the Marriage
Laws (Amendment) Act, it is possible
now to dissolve a marriage by agree-
ment between the parties although
none of the grounds on which marriage
be dissolved by court, be found to ex-
ist". In this case the husband and wife
entered into a compromise decree at

. the appellate stage, and the marriagewas dissolved even though the technic-
al requirements of Section 13B were
not fiilfMed.

Withdrawal of Consent
A step forward is the judgement of

the Bombay High Court delivered by
Justice Sharad Manohar in Sudhakar
16

qh

Vinayak Joshi VIs Sulabha Sudhakar
Joshi [I (1986) DMC 336] where it was
held that the continuance of Section 23
(l)(c) in the Hindu Marriage Act, 1955
purporting to put an embargo upon di-
vorce by collusion cannot be a bar to
the courts jurisdiction under Section
13B of the Act or under Order 23 Rule
3 of the Civil Procedure Code(CPC). If
the two spouses agree to rake divorce
under Section 13B of the Hindu Mar-
riage Act by consent they"can likewise
agree to rake divorce in accordance
with the provisions of Order 23 Rule 3
of the Civil Procedure Code(CPC), be-
cause now after the statutory accept-
ance of the concept of divorce by con-
sent, it has got to be held that agree-
ment to divorce is a lawful agreement.
This judgement is the legal declaration
of rhe fact that.the continuation of Sec-
tion 23 (l)(c) in the Hindu Marriage
Act is an anachronism after the statu-
tory acceptance of rhe concept of di-
vorce by consent under Section 13B
and is to be regarded as dead letter.
However, the agreement to take di-
vorce under Order 23 Rule 3 can be
perfectly reconciled with the provi-
sions of SectiOn 23 (2) of the Hindu
Marriage Act. All that the court is re-
quired to do initially is to try to bring
about a reconciliation and if that was
not possible, to give sAcient time to
both the spouses to retrace their steps.

Another'important point stressed in
joshi is that even if one of the spouses
remains absent, the court has jUsdic-
tion to pass a -decree for divorce in
favour of the spouse who attends the
court.

An interesting question arose in
Smt. Jayshree Ramesh Londhe VIs
Ramesh Bhikaji Londhe (AIR 1984
BOm.302) '- Can one of the parties
withdraw a joint petition and can con-
sent once accorded be later with-
drawn? It was held by Justice GadgU

The Lazuyers September 1986

that there cannot be any abandonment

of a petition filed under Section 13B

without the consent of both parries.

Such permission would nujjifj' the very

purpose of a joint application. What is

material is whether the requirement of

Section 13B were existing when the

petition was filed. The fact that at a

later stage either party does not want a

divorce would be irrelevant.

The same trend is also reflected in

the decision given by Justice Prirpal

Singh in Nachhattar Singh Vs Harchai"

an Kaur (AIR 1986 Punjab &Haryana

201) where it was held that if both the

parties had voluntarily consented to

file rhe petition for dissolving the mar-

riage by mutual consent and all the

other conditions mentioned in sub sec-

tion (I) of Section 13B of the Act are

nllfined, it would not be open to either

party to withdraw the consent.

Section 13 (2) directory
An even more liberal construction to

Section 13B (2) of the Hindu Marriage

Act 1955 was given by the Andhra

Pradesh High Court in K. Omprakash

VIs K. Nalini (AIR 1986 Ahdhra

Pradesh 167) Which stresses the im-

portance of construing SectiQn 13B (2)

as a directory and not a mandatory pro-

vision. This is a welcome deviation

from the normally strict interpreta-

tions and gives eGect to the fact that

the srarutory provision, though man-

datory in form, can yer be treated as

directory in substance. Section 13B

(2), no doubt, cautions the court of its

duty to fight the last ditch battle to

save the rriaMage, but that in the in-

terestS of justice and of the individuals,

marriage tie should be put asunder im-

mediately, Section l3B (2) does not

impose any fetter on the powers of the

court to grant decree of divorce. At any

rate, the time table fixed by Section

13B(2) does not apply t6 an appellate

court..
Continued on page 18
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COMMENT
a

Proposed Changes In Tax Laws

'a

"Tgie Goz)ernment has decided to rationalU:e the tax structure through the comprehenshe Taxation
JL Laws (Amendment) Bill. R.L. Kabra outlines the proposed changes. ,

The long term fiscal policy of the
Government envisages radical-
changes in the tax structure.

"i' These changes are intended to simplifj'

the laws and procedures for .encourag-
ing volunrary compliance on the part
of the assessee and preVenting tax eva-
sion. Certain amendments have

-* akeady been introduced by the Fi-
" 'a" nance Act, 1986. These include re-

forms in the areas of capital gains
tax, gift tax and provisions relating to
pre-emptive purchase of properties.
Orher changes were also introduced in
the last session of Parliament through
an Act relating to exports and depre-
ciation. The Government now intends
to introduce comprehensive TaxauoD
Laws (Amendment) Bill in the budget
session in 1987 and have a single
Direct Taxes Code by the end of the
financial year 1987-88.

Income Tax Act

Presently, the assessee can choose
io have different accounting years for
different sources of income. He can

. also have an accounting year of his' A choice to close the books. This allows

. assessees to manipulate figures. It is
now proposed Ito have the financial
year (1St April to 31St March) as the
accounting year for all assessees and do
away with the concept of 'Previous
Year' and 'Assessment Year'.

"47 The Government intends to take
care of problems likely to arise on this
account. The proposal is to extend the
due date for submission of the return

.: to avoid pressure of work in a particu-
lar period of the year as well introduce
special provisions to avoid hardship in
the rransition year. At the same time
this will facilitate the Government to
verify transactions thereby reducing

G

the scope for coLlusive manipulations,
help investigations and collect reliable
data necessary for compihng national

, economic and commercial statistics.

. ,_ 9t As this radical change may affect" ' the sentiments of the assessees who

close their books coinciding with au-
spicious days like Diwali, Ramnavmi,
or the advent of the religious year as

V

well affect those corporate and other
assessees who close their books coin-
ciding with accounts of the holding or
subsidiary companies or collaborating
companies or those persons canying
seasonal or tradirional business where
the financial year may not be practic-
able for taking inventories, ascertain-
ing profits and so on, the Government
has decided to exclude these categories
of assessees from provisions' in this be-
half.

Change in assessment procedure

In future the acknowledgement slip of
the return will serve the piupose of the
present asessrnent order. Each return
is nor proposed to be scrutinized.
Thorough scrutiny will be done only of
those returns selected on a random
basis. The Government eycts the
assessees to respond positively to the
trust and confidence reposed in them
by Government. However, stem action
is proposed to be taken for tax-evaders.

The period of re-opening of assess-
ment is proposed to be reduced Rom
the present 16 years to 10 years and in
some cases even to 6 years.

Taxable Entities
On rhe one hand, the payments

made to partners by way of salary, in-
terest and so on will be treated as
allowable expenses in the computation
of firm's income and will not be again
included in the individual assessment
of the partners and, on the other hand,
all specified firms will be taxed as sepa-
rate entities at the maximum marginal
rate (i.e. 5O°/o) and non-specified firms
will be taxed like an individual (i.e.
slab rate)-

Association Of Persons (AOPs)
with determined share of members are
presently taxed under the slab system
at individual rates. Today, one can cre-
ate as many taxable entities in the form
of AOPs as one likes. Each AOP thus
gets the basic exemption of Rs.l8,000.
Not much formality, unlike in the case
of a partnership firm or a company, is
involved. The amendment proposes to
tax all AOPs having income under the
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head 'business or profession' or where

-the share of the members are indeter-

minate, at the flat rate of 50°'6.

In the remaining cases, AOPs will

continue to be taxed under the slab
sy'stem, at the individual rates.

It is now proposed that specified

HUFs will be ·taxed at the maximum

marginal rate i.e. 50%. However, non-

specified HUFs will continue to be

taxed at the rates applicable to an indi-

vidual.

Mandatory Interest/Additional tax

It is proposed to divest Income Tax

ORicers (ITOs) of their power to con-

done the delay and mandatory interest

is proposed to be charged. This will

neither be appealable nor subject to the

existing discretionary power of waiver

under Rules 40A and 117. The rate of

interest for under-payment of advance

tax and late filing of returns is prop-

osed t? be raised Rom 15% per annum

to 2% per month or part thereof.

Simultaneously, the provisions for

payment of interest by the Govern-

ment are also being rationalised and in-

terest will be payable to assessee @

1.5% per month or part thereof from

the first day of ApM or the date of the

payment to the date of the refund with-

out ignoMg any period in between as

under the existing provisions. It is also

proposed to substitute the presenr pen-

al provisions u/s. 271(l)(c) prescribing

penalty for concealment of income by

a simple system of charge of additional

tax equal to 30°'6 of the amount by

which the returned income falls short

of rhe assessed income.

Provisions similar to the FERA pro-

visions are being enacted to shift rhe

onus of proof to the assessee so that

effective prosecution is ensured.

Concept of Real Income

The amendments proposed do away

with the provisions which result in the

compuration of artificial or notional in-

come. "

The notional income arising from

self-occupied property (limited to one

Coniinued on page 18
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COMMENT
a'

CONSENT DIVORCE

In fact, the six months time fixed by
Section 13B (2) is nor a rule relating to
the jurisdiction of the court to enter-
tain a petition filed for divorce by con-
sent. The question of jurisdiction is
dealt with by Section 13B(1) of the Act
and must be strictly complied with.
Section 13B(2) is a part of procedure.
A procedural provision must be inter-
preted as a handmaid of justice in
order to advance and fiirther the in-
terest of justice and nor as a technical
rule impeding it.

It may, however, be noted that Sec-
tion 13B (2) as applicable to "he exer-
cise of matrimonid jurisdiction by the
appellate courts becomes totally un-
workable.

. Appellate Courts
On a literal reading of Section 13B

· (2) the courts cannot pass a consent de-
cree of divorce beyond eighteen
months period from the dare of its fil-
ing. In the event that such an applica-
tion is filed by the parties and the
courts for some reason of human error
or failure did not or could not dispose
it off within the period of eighteen
months, the literal meaning of Section
13B (2) prevents the courts froni grant-
ing the relief thereafter. Similarly, if a

petition for divorce by murual consent
was dismissed by the lower court for
some reason, the appellate court would
be powerless to grant that relief on the
basis of the application filed in the low-
er court because eighteen months must
have elapsed by the time the matter
reached the appellate forum although
the parties are still fighting relentlessly
in the appellate court.

To summarise, the following impor-
tant points emerge from the above
decisions:-

]) By virtue of Section 13B, agree-
ment to take divorce is a lawful
agreement, and two spouses can
agEee to take divorce in accordance
with the provisions of Order 23
Rule3 oftheC.P.C.

2. Section 23 (l)(c) is dead letrer in
view of Section l3B.

3. Despite the absence of one spouse
from the court, a decree for divorce
can be passed in favour of the
spouse who remains present in the
court after the six months period.

4. A petition for divorce by mutual
consent cannot be abandoned, re-
voked or withdrawn by one of the
parties without the consent of the

other.

5. Section 13B (2) is directory and not
mandatory.

6. Appellate Courts are nor bound by
Section 13B (2).

?
It seems clear, therefore, that di-

vorce laws are raking a liberal nun. No
system of law can produce marital
bliss, but human laws may at least 4
alleviate suffering. And when marital
life is wrecked, the home utterly
broken up by misunderstanding,
jealousy, cruelty, or infidelity, what
greater boon can rwo persons have
than'the power to secure their liberty? 4
Rigid and unjust laws call for the in-
rervention of the law reformer. Hope-
hilly, such liberal decisions relating to
the concept of mutual consent will
pave the way for a better future of the
parties by relieving them without
much heartache, of a companionship
which has become odious. However,
while it is imperative that these de-

- mands be satisfied, ii: is equally impor-
tant for courts to consider the econo-
mic aspects relating to alimony and
maintenance, providing security to the
women, before granting such a decree.

FaMa Pardawala is a research scholar in
the Instiiutute of Islamic Siudies, Bombay.

TAX PROPOSALS
such property) and the property which
is nor occupied will no longer be liable
to tax. In respect of the self-occupied
property (in excess of one such proper-
ty) or the property occupied without
payment of rent, the municipal annual
valuation wUj constitute the annual in-

come.
The ceiling on allowances of ex-

penses an advertisemems [(Sec. 37(3)
and Rule 6B] and uavelling (Rule 6D)
are proposed to be removed. The en-
tertainmenr expenses u/s. 37(2A) will
be allowed @ 60% of the acrual ex-
penses. At present, the payment of
bonus to employees is allowable to the
maximum payable under the Bonus
Act, 1965. It is .now proposed to re-
move the ceiling on the amount of allo-
wance of bonus. However, this will be
restricted to the amount acrually paid
in a particular year otherwise subject to
provisions of Sec. 43B.

The ceiling on remuneration of
Directors u/s. 40(c) and for orher em-
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ployees u/s. 40A(5) are proposed to be
withdrawn. The provisions for depre-
ciation are also proposed lo be liberal-
ised.

Uniform applicability of law

To ensure early interpretation of
law by an authority whose decisions
have a binding force throughout the
country, it is proposed to set up a high
powered appellate body to be known as
the National Court of Direct Taxes
(NCDT) having jurisdiction all over
India and benches at leas[ at all the
places where there are High Court ben-
ches. The present advisory and writ
jurisdiction of the High Courts will be
taken away. The interpretation given
by NCDT will be uniformly applic-
able. No further appeal is proposed to
be provided against the orders of
NCDT. However, the jurisdiction of
Supreme Court in the mauer of wrirs
under Article 32 and special leave peti-
tions under Article 136 will, of course,

· remain.

To ensure quick disposal of cases in
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courts and ar the various appellate
istages, it is proposed ro take the fol- by,Eg

lowing steps:- :"k
It is proposed to abolish the institu-

tion of AAC. Thereby Income Tax
Appellate Tribunal (ITAT) and Com-
missioner of Income Tax (Appeals)
CIT(A) will both become the first au-

thority for appeals. -e-j
The existing reference jurisdiction

of the High Court will be replaced by i
the appellale jurisdiction of rhe !
NCDT. C .

" q

Barring of second appeal against i
orders involving a poinr relating to in-
centive provisions, no appeal to
NCDT will lie against any order.

Infructuous appeals will be discour-
aged by raising filing fees.

It is proposed to rake away the pow-
er of the appellate authorities to stay
the recovery proceedings during the

.pendency of an appeal. The existing L, .
powers for grant of stay u/s. 220 will, qpa
however, continue.

- R.L. Kabra is a practicing Chartered Accoun- .
tam.
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r WARRANTS ATTENTION

' Heads or tails, Naxalite?
,
,, The following letter was receiuA by us from the Superintendent of Police, Chandrapur District,^ Maharashtra, Mr. Raj Khilnani. We reproduce it extensiuely, to enable the readers to realise the

flimsy grounds on zUich the Police leDel serious charges of sedition, punishable with imprison-
ment for life. Following it, u)e habe a rejoinder to the letter.

^"'?;r

, The special repon captioned 'Heads - you are a terrorist, Tails - you are a Naxalite' publised in The Lawyers July '86 makes
interesting reading -is factually incorrect in material respects.

As an officer of the Indian Police Service and Superintendent of PoLice Chandrapur district, I deem it fh to pur across the other

_3 side of the story so rhat the readers can judge for themselves about the issues raised.
"- :",'" As regards the account of the arrest of Susan Abraham on 1st May '86, there is not only omission of crucial relevant facts bur

also blatant falsehoods.To say rhat Susan Abraham was picked up while proceeding for a meeting is a whire lie. The facts are that
Susan Abraham and Advocate Krishna Reddi had organised and were conducting a meeHng of the colliery workers on the 1st May
'86. The meeting was apparently for celebration of May day. They distributed objectionable leaflets, recited and played tape
recordings of revolutionary songs, gave objectionable speeches etc. All of these being seditious and coming within the mischief of
Sec. I24A IPC. All this propaganda was fOr arousing feelings of enmity, hatred, ill will and disaffection amongsr the colliery
workers against the Government. There were attempts at drawing inspirations from 'Naxdite martyrs' i.e. Pedi Shankar, Balanna,
etc. I reproduce below selected verses as illustrations of seditious material propagated during the meeting:-
a) Lets go friends to the place where the dark night is ending.... where the Govt. which commits atrocities is being

changed.... behold, lakhs of hands are rising causing few selected enemies to panic.... Victory to the red flag which
will tum dreams in[o reality, victory to the red flag which is·coloured with blood, and which is changing the
Govt.......

b) Why should the labourers and poor peasant workers fill the coffers of Uie rich exploiters ... we have now found a
solution, lets pick up the weapons, we'll continue ro walk on the path of revolution, for the victory is ours and
defeat of the enemy ....

C) How long will this exploitation and authoritarian Govt. continue. Oh Adivasi brethren pick up weapons, the
naxalites have shown us the way. Shrikakulam has spread the desire, it is your duty to snatch the victory, for you
are the king of forests ....

d) During the tendu leaves collection season we have started the agiration ..... we have intensified our struggle ...
g

with the bullets of the devils .... one brave soldier of the red flag Shri Pedi Shankar has become a martyr, to him
.=7" our red salutes ..... this counuy is ours, this lancj is ours, we are the rightful claimaws of its wealth, we are its

protectors we have not got good opporrunity, lets strike strongly when the iron is hot, to bring about the Govt. of
workers, we shall have to take weapon's in our hands, to achieve equality we shall have to take weapons in our
hands .....

Ii is relevant to mention here that some of those who heard the propaganda have srated that feelings of enmiry,harred, ill will and
dis-affection againstthe Governmenr were momenrarily aroused in them during the meeting as a result of the propaganda. There
waS crystal clear incitement at 'taking up weapons' and resorting to bloody revolution for &hieving justice, equality, etc. It is not

"N

, " possible to discuss here all rhe evidence at length. This should suffice to show that the police had in fact only performed its duties.
Ii would have been derelication of duties and betrayal of conscience if no cognition was taken by the police. It would have been like
refusing registration of offence of murder when reported. Ii is pertinent to nore here rhat the police was nor present when the
meering starred but was summoned by the Sarpanch of the Sasti village where the meeting was being held. There is nothing wrong

: 3 or illegal in first questioning Susan Abraham and others before effecting their arrests which followed within reasonable Ume. It is
wrong to say that they were not informed about the charges against them.

As regards the wrirer's say [ha[ she was later fixed in series of false cases of theft, dacoiry, attempt to murder, etc. I can prove
that a malicious false misrepresentation is made by srating or suggesring so. She has never been charged for these offences. The
only olher charge made against her was thar she had abetted hard core naxalires, Chandranna and Jaya, in commission of offence of
sediUon. There is clear evidence to suggest rhar Advocate Reddi and Susan Abraham were meeting Naxalites, Chandranna and
Jaya, in their hideout, in the dead of night under suspicious circumstances. Identical revolutionary songs as quoted above were
recovered from the possession of the Naxalites Chandranna ajid Jaya on the one hand and Susan Abraham and Reddi on the other.
In a leuer written to Susan there was a clear suggestion to create law and order problems in [he district during the tendu leaves

. collection season.
t^_ The writer has alleged that the prime intention of the police has been to ensure the continued detention of Susan Abraham. She

'. has however nOt given any reasoning to show as to wha[ could be the motive for the police to victimise her and a couple of her
associates. The police has nothing to gain whatsoever in deliberately making false cases as alleged and detaining her in her private
status as 'Susan Abrahaih'. Since poLice officers like anybody else should have some motivation, I ask for being shown even one
sufficient motivation for resorring to illegalities whatsoever commirted, as suggested by saying that the arrest warrants were not
given, homes were searched, leuers were read, panchnamas of searches were not supplied. They were produced at the residence of

The Lau)yers September /986 . , 19



WARRANTS ATTENTION M

P

the Magistrate and that they were detained at Bhadravati P. Stn. which is 19 Kms. from Chandrapur. I ask for being shown the
legal provisions under which irregularities su.ch as the ones wrongly suggested in the repoh (and referred above) have been
committed.

It is true that the police lock up is not a comfortable place to be in with no separate toilet etc. It is, however, incorrect to say that
there was filth or urine or shit as alleged. Since the lock-ups are occupied by cr""" ""cjc, I cannot guarantee that some of the
criminals might have not urinated in the lockup. However, the suggestion that the lock ups were deliberately kept filthy is far Rom
the truth. To say rhar Susan was threatened that "she would be kept in custody for one year" and other such" threats, Like being
reminded as to how women are treated or dealt with or that she would be sent to A.P. for being dealt with erc., are sheer lies.
Nothing of that sort was told to her.

As regards the other comments in this special report regarding life in jail, lives of other jail inmates, action of the judiciary, etc.,
I do nor wish to clarify because they do not directly pertain to cr "" ("l'"¶r)ur district police. It is not correct to have included them in
this report which is captioned "Heads, you are a rerrorist and Tails, you are a Naxalire". However, I cannot resist pointing out the
utter falsehood in Susan Abraham's report that the food supplied in the jail was ins&cient, putrid and included lizards, rat-shit
and worms. Let me make it clear that it is not my responsibility to account the sort of food provided to the prisoners as there is a
separate independent jail deparunent. However, during my visit to the jail I have personally visited the kitchen and dining hall and
seen with iny own eyes that the food given is not only reasonably clean and adequate, but also luxurious by the sUndard of the f
numerous citizens of this country who are unfortunately below the poverty line. There are many other facts on the subject which I j
am not including here as the scope of this note is confined to the specific points found in the special report.

(Raj Khihiani)
Supdt. of Police, Chandrapur.

Editor's rejoinder

Raj Khilnani, Superintendent of
Police, Chandrapur, has not
been able to deny any of the facts

in our report. He says Susan Abraham
and Krishna Reddy had organized and
were conducting a meeting of colliery
workers. Whether this is true or not,
which law prevents the holding of a
meeting, one might ask? He does not

20

care words to define like "objectionable
leaflets" and "revolutionary" songs. He
claims they were seditious.

Sedition
What is sedition ? Section 124A of

the Indian Penal Code (IPC) defines
sedition as follows:-

124 A Sedition - Whoever, by words,
either spoken or written, or by signs,
or by visible representation, or other-
wise, brings or attempts to bring into
hatred or contempt, or excites or
attempts to excite disaffection towards
the Government established by law in
India, shall be punished with impris-
onment for life, to which, fine may be
added, or with impriso&ent, which
may extend to three years, to which
fine may be added, or with fine.

Explanation 1 : The expression "dis-
"fE"c'"nn" includes disloyalty and feel-
ings of enInity.

Explanation 2 : Comments expressing
disapprobation of the measures of the
Government with a view to obtain their
alteration bylawfiil means, without ex-
citing or attempting to excite hatred,
contempt or disaffection, do not con-
stitute an offence under this section.

Explanatbn 3 : Comments expressing
disapprobation of the administration
or other action of the Government,
without exciting or attempting to ex-
cite hatred, contempt or disaffection,
do not constitute an offence under this
section.

The rrq¶l)1/erc ¶q1)t(m1hQr /Q%

One would expect a Superintendent
of Police, whose job it is to register
offences and investigate into them, to
know what constimtes the offence of
sedition. Fortunately, he has repro-
duced 'selected verses' of what he con-
siders ' seditious material '. He states
that this should 'sRce to show that
the police had in fact only performed
its dutjt'. Far froIn it.

It seems Superintendent Raj Khil-
nani is unaware of the"fact that the con- 4,
stitutional validity of Section 124-A -
was crc11(""lETd as far back as in 1962,
in the case of Kedar Nath VIs State of
Bihar (AIR 1962 SC 955).

Bal Gangadhar Tilak's case

The section itselfwas introduced in the 1
Indian Penal Code in 1870 by a colo-
nial regime. It was originally titled
"Exciting Disaffection". The obvious
intention of this colonial piece of leg- !
islation was to ensure unquestioning
obedience to an imperialist Govern-
ment. Leaders of the Independence
Movement were charged and tried
under this section. The most blatant
example of colonial injustice is to be
found in the case of Queen empress V.
Bal Gangadhar Tilak (ILR 22 Bom
112). Judge Strachey, in his address"to
the jury, said: +5

"The offence as described in the ·:""
first clause is exciting or attempting to
excite feelings Of disaffection to the
Government. What are 'feelings of dis-
affection?' I agree with Sir Romer
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Petheram in the Bangobasi case that
disaffection means simply the absence
of affection. It means hatred, enmity,
dislike, hostility, contempt and every
form of ill-wM to the Government.

4, 'Disloyalty' is perhaps the best general
term, comprehending every possible

' form of bad feelings to the Govern-
. ment. That is what the law means by

/.Ir the disaffectjon which a man must nor
excite or attempt to excite, he must not
make or try to make others feel enmity
of any kind towards the Govetnment.
You will observe that the amount or
intensity of disaffection is absolutely

"" mt immaterial excepr perhaps in dealing
with the question of pl"";'d-·--(-'- t. If a
man excites or attempts to excite feel-
ings of disaffection, great or small, he
is guilty under this section. In the next
place, it is absolutely immaterial
whether Relings of disaffection have
been excited or nor by the publication
in question, whether any disturbance
or outbreak was caused by these arti-
cles, is absolutely immaterial."

The jury found Bail Gangadhar
Tilak guilty of sedition.

Kedar Nath's case

In a colonial set up, of course, there
was no place for fUndamental rights,
much less the fiindamenral right to
freedom of speech and expression. Bal

, Gangadhar Tilak, therefore, did not*,,. have the advantage of challenging sec-
'"' tion 124 A on the ground that it

violated the right to Ree speech. Such
- a challenge was, however5 made in

Kedar Nath u/S State of Bihar. The
Supreme .Court in that case observed :

"If on the other hand we were to
- v hold that even without any tendency to

disorder or intention to create disturb-
ance of law and order by the use of
words written or spoken, which merely

4^

" " create disaffection or feelings of enmity
against the Government, the offence of
sedition is complete, then such an in-
terpretation of the secUons would
make them unconstitutional in view of
Article 19(l)(a) read with Clause (2) ---
the section aims at rendering penal
only such activities as would be "in-
tended or have a tendency to create

, disorder or disturbance of public peace
r?_ by resort to violence".

Raj Khilnani seems to be unaware
of this judgement. There is not even an
allegation much less any evidence to
show that the activities of Susan Abra-

Gk

ham and Krishna Reddy created or
were likely to create 'disorder or dis-

turbance of public peace by resort to
violence. Ii must have been easy
enough for Raj Khilnani to put
together a few police enthusiasts who
say that 'feelings of enmiey, hatred, iii-

will and disaffection against the Gov-

ernment were momentarily
aroused....'

Democracy with feet of clay ?

Raj Khilnani must think that our
democracy has feet of clay, if it cqnnot
survive criticism. Or does it require
the armed might of the State to combat
the power of revolutionary songs? If
exposure of Government lawlessness is
all that is required to sustain charges of
sedition, then every newspaper and
magazine in the country today which

eXposes Government lawlessness
would have to fold up and face charges
of sedition.

Police officers would do well to
study the law before making arrests.
That may be one way of preventing
over crowding in police lock ups.

The repeated use of the word
'Naxalite' by Raj Khihiani does him no
credit. He forgets that there is no such
dhing as a 'Naxalite' nor is the express-
ion judiciallY defined, nor is it a crime
to be a 'Naxalite', whatever that
means. If by the use of the expression
he means a person who holds a belief
that the use of violence is necessary to
overthrow an exploiting Government,
it is no crime to hold such a belief. If
by Naxalite he means a person who be-
lieves that society is divided into the
exploiting and exploited classes, it is
no crime to hold such a belief. Raj
Khilnani, by using such expressions,
has already tried and found Susan
Abraham and Krishna Reddy guilty
for the beliefs they hold. He is wel-
come to his own beliefs, but he cannot
misuse his oWcial position to impose
them by force on those who disagree.
He seems to operate under a concept of
'loyalty' and 'disloyahy' held by the
Brhish rulers in trying to perperuare
colonial rule over the Indian masses,
His letter is a sad commentry indeed
on the functioning of the Indian Srate.

Facts admitted

Raj Khilnani admits that Susan Abra-
ham and Krishna Rtxldy were held in
detention without being arrested for
"questioning" for a "reasonable time".
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How much is reasonable he does not
care to explain. He also admits that ,
their homes were searched without i
search warrants being shown to them, l
their letters read and document reco-
vered without panchnarnas being given
to them. When Uie only allegation
against them is that seditious writings ,
were recovered from rhem, what is to
prevent the police from planting mate-
rial which was never recovered? Surely !
the only safeguard against such an
eventuality would be to give a copy of
the list of documents seized to the ac-
cused i.e. a panchnama. Is that asking
for too much?

And why produce the accused at the ,
residence of the Magistrate? Doesn't i
the Magistrate have a Court? And is i
justice not supposed to be done in a !

· public and an open manner? The arti- l
de did not suggest Uiat lock ups are i
deliberately kept filthy, but that they . i
are filthy. Even criminals are' entitled I
to toilets. As regards life in jails, the '
Superintendent of Police should i
visit jails in cognito and not with a Joe '
of fanfare and with plenty of prior ,

" notice. Or beuer still, if he is really :
concerned about the quality of the food '
in jails, he should spend a few days in i
prison and eat the 'luxurious' meals i
with or without worms and lizards.
May be then his defence of the prison
administration will carry more convic- '
tion.
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Q. Hou) didyou decide to practice crimin-
al law?

A. Initially I joined civil chambers
under H.D. Banerji. There was great
prejudice against women advocates.
Two senior counsel, one of whom be-
came a Supreme Court judge, bluntly
told me to pack off and retire to the
kitchen. For two years I practised on
the Original Side but made no head-
way. However, jury trials fascinated
me. In those days Government lawyers
were not made available in non-murder
cases. So, M.B.Vohra, then Public
Prosecutor, asked me to defend an ac-
cused in a kidnapping .case. I got him
released. That was the beginning.

Q. Hozu do your clients react to you as a
uoman?

A. Clients in civil matters would not
entrust their property in my hands but
the poor gave me their lives. I was
flooded with letters from jail. Some
even compared me to Sita who could
change Hanuman into a human being.
They saw me as a maternal figure,
saying "Uppar Allah Niche Aap".

Q. Hozo is a criminal lazo praciice dife-
rent from any oilier legal practice?

A. One deals not with cotton seed and
yarn but with human lives which
somewhere in life's path have gone
astray. There is no use in judging
them. Instead, my experience as a
teacher of criminal jurisprudence
teaches me to offer the needed compas-
sion and understanding.

Q. Hou) competent are your adoersaries
in the Public Prosecutor's o/jice? Do
22
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LeadiW criminal kujyer, iells The Lawyers of the trials and
tribulatUms of a woman joiniw the criminal law stream.
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Public Prosecutors idenl* totally with ceased and the womens' organisations.
the police and becomeparty io their illegal Formerly, where there were two dying :
deeds? declarations, one favouring and the

other against the accused, the declara- i
A. In law a man is innocent until tion favouring the accused was relied
proved guilty. The police, howeverj upon. However, Sudha God's case set =;\

. ¶straight away presume guilt and a new precedent whereby when a dying
arrange every bit of evidence to recon" declaration exonerating the accused is
cile with the initial presumprion of suspicious, or where the police hand is
guilt. Most Public Prosecutors are seen and felt, no reliance can be placed
police "mouth-pieces. Only a fearless on such a declaration.
few go against police instructions.
Tutoring of witnesses is prohibited. It Q. Erie Stanky Gardner used Peuy %
is illegal to refresh the memory of a Mason to highlight the importance offore-
witness before trial by'showing him his nsic ahdentiaiy anajysis and the needfor
recorded police statement. Yet the trid lauyers to study this subject careful-
police coach the witness inside and jjL What is the posiiion in India?

.outside the court room to reconcile his
evidence with the Public Prosecutor's A. Here the chemical analyser rarely
arguments. A competent Public Pro_ attends court in person. His report
secutor must make an efTective pre which is an admisSible piece of evi-
sentation co-related with other evi_ dence is presented. Very few defence
dence to close all possible defences. lawyers challenge the expert witnesses.
This takes the wind out of the de- Allegations of the police tampering
fence's sails. In Bombay, only two to with the evidence are made out but de-
three Public Prosecutors are really fence lawyers are too ignorant of the
good. technicalities Io say how the tampering

was done.
Q. Our criminal law neither Protects the
dctim nor punishes the guilty. With in- Q. Criminal lauyzrs reljl headjy on
ordinate delays, slopey inUesligalion plu, Police contacts - often aciing as broken
a conviction rate of 30% or Less, our cri- betzoeen the Police and the detenue. Com-
mind justice System has collapsed. Do ment. . a
you agree? A. I do not do this. However, in many

A. When an important accused is in- customs and accident cases, this is very
volved the police are bought over to common. Lawyers pay policemen to
loosen the strings of investigation. inform them of road accidents, then
Such cases rarely come up for trial. rush to the hospital to take the victim's -
When the accused is a noted goonda Vakalatnama on a contingency fee
the witnesses are terrorized. In the basis. :t
Byculila jail, a known goonda, Hamid, Q. Do you experience any con/lia in
was so enraged by a jailor who re- accepting or rejecting a brief-particularly

· mained present during a re-union with whenyou knou) that the parg is guilW;' U
his girl-friend, that he attacked the " "€
jailor with a chopper. If this is the fate A. Ram (Jethmalani) says that it is un-
of jaiiors imagine that of witnesses. It ethical to rejecr a brief. I think it is
is only the Bilhu Pandus of the world unethical to accept a brief when you
who get life imprisonment for a first feel that the accused should be con-
offence. This is the inequity of our sys- vicred. I have therefore, given up
tern. The tigers escape and the min- briefs in rape cases and dowry deaths.
nows get caught. Q. The public sees criminal lautyers as

Q. Do o//hices inoobing women require charging exhorbitantfeesfrom rich clients
a sPecial approach? who get o/Tscol/he while the undefended

poor languish in prison. " 4"'
A. Yes. Social workers should carry
out parallel hivestigations. In Sudha A. Rich accused need not go to rich
God's case, a dowry death matter, I lawyers - they destroy the case right at
appeared for the relatives of the de- the beginning.
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Madhukar Pathare, Bombay's Chief Public Prosecutorjhnn 1977 to
1983 talks to The Lazuyers of the ^nctioning of the Public Pro-
secuWs oj/ice.
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Q. What are the /Unciions of the Public
Prosecutor?

A. As the Head of the Deparunent the
Public Prosecutor (PP) has to distri-
bute the work amongst his juniors.
The PP has to give his opinion to va-

. rious government departments for
which there is no separate fee e.g. The

· * R"gistrar of Companies seeks advice

t whether in the case of a particular firm
a criminal case exists or not. The PP is
also expected to handle defamation
cases against Ministers.

Q. Hozu are PPs Paid?

A. In my time Rs.15q was the attend-

ance fee in the sessions courts plus the
PP received Rs.40 for every brief. All
this is changed. Now the PP can only
receive a '"nCY:1--1""" of Rs.200 per
day. Even if he handles 10 appeals a
day, he still gets only RS.200 . Thanks
to the old system I got about Rs.400
per day.

Q. Has the lcmer pay scale a/Tected re-
cruitment to the PP's o/jice?

, A. Quantitatively there is no change,,K but qualiratively work has suffered.
There is no incentive to clear disposals,
so arrears have mounted.

Q. In Bombay whai is the break-up of
cases handled by the PPs o//ice?

A. It is very difficult to say off-hand.
Complete records exist in the PP's
office. Robbery is the most common
offence, which is handed by the Police
Court but when it is combined with the
Use of a weapoii, then it comes to the
Sessions Court.

A very rough break up of cases hand-
led by the PPs would be:

Kidnapping and rape IS°/o - 20%
Robbery 30%

.Murder 30%
Rioting lS°/o - 20%

" There is, of course, a lot of over-
"=P lapping, cheating cases are rare and are

usually handled in the police courts.

Q. Hozu are rupe cases handled?

A. 70% - 80°6 of rape cases result from

love affairs which the girl's family dis-
approves of. So the father of the girl,
who is usually under age, demands
that a rape case be instiruted to restore
the family honour. Sometimes the girl

after going around with her paramour
marrio somebody else. In these 
we try to persuade the girl's father to
withdraw his complaint keeping his
daughter's reputation in mind. Some
rape cases result fkom contractors tak-
ing advantage of the women labourers
they employ. Rarely are respectable"
women molested but when they are,
we really go all out to catch and punish

the culprit.

Q. Since the rate ofcomictions is not con-
sidered important, by whatyardstick does
the PP ealuate the performance of his

QtTce?

A. There is no yardstick to check the
PP's e*ciency. Even if there was eva-

luation, government does nothing.
The work suffers because of the poor
quality of PPs. Police Officers used to

beg rne nor to assign important cases to
incompetent prosecutors. The police

say that it would have been better to
take money and finish the case off at
the police court itself, rather than pur-
sue the matter to punish the guilty.
only to see them let off by a useless

prosecutor.

Q. Is the a»ointmen| of Special PPs a

heallky phenomena?

A. Formerly there were only three
Additional PPs, now there are seven.
So a special PP is rarely required. Be-
sides, of the 34 judges in the City and
Sessions Court, only 9-lO are assigned
for criminal work. So, unless more
judges are appointed there is no work
for a specidl PP.

.Q. Defmce lazuyers allege that most PPs
are mere police mouthpieces who sanciion
Qoiice mal practices such as third degree
methods, doctoring widence and tutoring

uhtnesses.

A. This is not correct. Third degree
methods are employed only at the stage
of investigations. The PP is not in-
volved. Once the charge sheet is filed,
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the accused is independent i.e. he 'is
either on bail or in custody. The tutor-
ing of witnesses is unfortunately true.
Wimesses forget what they had told
the police one to two years ago. They
kave the right to see their statement.
PPs often refiise police instructions. In
the Sessions Court the PP is in charge.
The police ofiicer cannot dictate but
like any client he can advise.

Q. In what way do si@ inuestigations
ruin a case?

A. Bad investigations are of two kinds.
Firstly, where the police officer de-
Liberately does not go in a certain direc-
tion to help the accused. Secondly,
where the sub-inspector as the investi-
gating officer is not helped by more
experienced superiors e.g. where a wit-
ness has given a good description of the
offender but the indentification parade
is delayed or not held at all. Here the
evidentiary value suffers and the case is
spoilt.

Q. Our criminal law neither protects the
victim nor punishes the guilty. With in-
ordinate delays, slqpjg investigations plus
a Iozu conviction rate, our criminaljustice
System has collapsed. Do you agree?

A. Definitely so. The collapse is be-
cause of the delays in trial. If trials are
held in fifteen days 90% of the cases
will succeed. Otherwise even the vic-
tim loses interest. Often the widow of
the victirit is approached by the ac-
cused and bought off. So what do you
do?
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ADAALAT ANTICS

Lawyers for Sale

C hiefjustice Warren E. Burger, in
his final address to the American

Bar Association, referring to adUmising
' by lauyers, is reported to haoe said that

he was upset by onefmn of unprofessUm-

al and imprqper advertising, that the/irst

uisit to the Laujyer was jhe. "AdUertising

that the /irst zjisit will befree is a bii like

the fox telling chickens he unll not bite

them until thqy cross the threshohi of the

hen house. "

e
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AdUertising by lauyn's in India, as zoe
all K?iozu, is against the rules of the Bar
Council. But isn't that a bit hypocritical?

The rule belongs to a bygone age when the

! djfference bemeen profession and busi-

' . ness still existed. Would it not be more
" honest to Permit lauyers to advertise nozo

' that the business of Icizd has acquired the

: dimensions of being a lucrative industiy?
All that the rule achieues is to drbe
advertising underground. Some do it in
obziious ways like putting on a black coat
and hanging around the staimays of the

, , court room beckoning clients. Others liaDe
" more clasy ways, like throuhngpanies ai

' jioe star hotels and indting the higher
echelons of thejudiciaiy tojoin themfor a
drink or tu)o. Jet sel laujyers currentjy
doing the circuit of international intellec-
iual melas are going fom Seoul to Cali-
fornia to Neu) York. No doubt they zoill
come back home uhth business packed

' uhsdom.

¶P

r Midnight Bail

, S uddenjy bail or jail has become_a
naiional dilemma. The occasionfor

raising this soul searching question was
: prozhded by the arrest of Industrialisi

Lalit Thapar. Editorials in naiional

&ilies screamed that industrialists are not
criminals. They ohiousjy screamed loud
enough io be heard by Justice R.S.
Pathak of the Supreme Court zoho
directed Lalit Thapar's bail application
be heard at 11 P.m. Justice E.S. Venkat-
ramiah granted midnight bail. Lauyers
of lesserinortals zuere so enraged thai they
demanded the 'liuleman' zoaiting in jail
be shoum the same touching concern exhi-
bited » Pathak and Venkatramiah for
Lalit Thapar. Their applicatbns are still
pending while Thapar was feed. Seen
pleading passionately in the Court of O.
Chinnappa Reddyfor bailfor Lalit Tha-
par were K.K. Venugqpal and Y.S.Chi-
tie, among others. Incidimtaljy, could
they be the ones filing retunis of Rs.l.2

a'ores and aboUe?

Rubbensed Judicituy
K rishna Iyer has a delightful may

uith u)ords. Commenting on the
political inteiference unth the appoint-
ment of judges, he said the GoUeTnment
wanted a rubberised judiciaiy. What a
welcome change/hnn the hack expression
'independence of the judi&y'. He mas
commenting on the additUm of the uiord
'Acting' to the appoiniment of Chiefjus-
lice Chazda of the Delhi High Court.
Perhaps the GoUemment literaljy expects
judges to 'act' to their lune. But Krishna
Iyer hit the" nail on the head when he
coined the expressiOn 'rubberised judici-
ary'.
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What a jimny image, little rubber
judges sluing on the bench, maying
whichtmer way the Political wind blozos.
No wonder H. M. &mai gets irritated
zuith Krishna Iyer, for he simply cannot
find these zoords in the Oxford English
Dictionqy (QED).The High Priests of
the Bar would do well to throzo the OED
out of the unndou) into the bin ana stan
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Male Chauvinist Dictionaly '
l

e
tThere is yet another good reason for

thr&ng Oxford English Diction- ." ;
Yaiy (OED) out into ihe bin. Whoever : a "

un"ole it, must haoe been a male chauvin-
ist pig. Since the couzr stqy of the month " :·
is on prostitution, I lOoked up ihe word in "";
OED and found 'woman zoho oIlers her · r
body to indisaiminate sexual intercourk' 'i

tProstiiutian is nol confined lO· zUomen, l
band the de/inition should liaDe read 'any , ;,'

Tson.......' Incidehtauy, isn't it time U \

. eminists complained against the male

chauzhnist dejinitions in the General

Clauses Acts, "He includes she"...? I

!The Bond Seekers
,

A litigant complains that lazqyers :
are getting smart in their demands ;

forfees. It is nozo the done thingfor lauz- i

ers lo ask for Bearer Bonds(BBs) instead j

of cash. Remember the old dayS when i
t

Counsel used to mark their:brieB in gms? -"!
(Gins = Guineas) Nozu it is'in Bearer 'l

Bonds. So don) _be surPrised the next time "f
you jind a brief niµrked 100 B.B. You

r

knou) hou) to decode the message.

Lauyers haz)e always measured their ]

~success in terms of the tax return they/ile. ,

The latest success stoiy comes jhnn Neu)

Delhi. According to some reports, a -E

Lauyer practicing at the Supreme Court

. has/iled a tax return of Rs.l.2 crores. A i

neat income zUilhout any~ inDestmenl. (

Lauyers nozo compete uhthjihn sharks in

P/ayingthehard to get game. You hau: to

book them for peiformance days in ado- ·,

ance and euzn then you cannot be sure i, :

ihat they uhll put in their appearance in ',j

the scheduled dates. They uhll ditch, if 4

offered more in other courts. it

\ '

Deoil'S Advocate 4
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